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GOVERNMENT GAZETTE, 28 APRIL 2017

For purposes of reference, all Proclamations, Government
Notices, General Notices and Board Notices published are
included in the following table of contents which thus forms a
weekly index. Let yourself be guided by the gazette numbers
in the righthand column:

Weekly Index

Page Gazette
No. No. No.

GOVERNMENT NOTICE

Higher Education and Training, Department of

373 National Qualification Framework Act 4
(67/2008) :National Policy for an integrat-
ed Career Development System for South
AFFICA L,

40795

374 Higher Education Act (101/1997) :Exten- 4 40796
sion of the period of submission of public
comment on the Report of the Ministerial
Task Team to develop a support and fund-
ing model for poor and missing middle stu-
dentS.....cooiiiii

Labour, Department of

375 Basic Conditions of Employment Act 4 40797
(75/1997) :Investigation into the Contract
Cleaning Sector KwaZulu-Natal, South
Africa with a view to extend a Contract
Cleaning Sectoral Determination prescrib-
ing minimum wages and conditions of em-
PIOYMENt ...

The Presidency
357 National Order :Awards of the Order ........ 4 40789

GENERAL NOTICE

Transport, Department of

302 Road Accident Benefit Scheme Bill, 2017 4
:Notice of intention to introduce the Act
into Parliament in terms of the Rule 241
(1) (b) of the National Assembly ...............

40788

Alle Proklamasies, Goewermentskennisgewings, Algemene
Kennisgewings en Raadskennisgewings gepubliseer, word vir
verwysingsdoeleindes in die volgende Inhoudopgawe ingesluit
wat dus weeklikse indeks voorstel. Laat uself deur die Koerant-
nommers in die regterhandse kolom lei:

Weeklikse Indeks

Bladsy Koerant
No. No. No.

GOEWERMENTSKENNISGEWINGS

Hoér Onderwys en Opleiding, Departement van

373 National Qualification Framework Act 4
(67/2008) :National Policy for an integrat-
ed Career Development System for South
AFFICA L,

40795

374 Higher Education Act (101/1997) :Exten- 4 40796
sion of the period of submission of public
comment on the Report of the Ministerial
Task Team to develop a support and fund-
ing model for poor and missing middle stu-
dents. ...,

Arbeid, Departement van

375 Basic Conditions of Employment Act 4 40797
(75/1997) :Investigation into the Contract
Cleaning Sector KwaZulu-Natal, South
Africa with a view to extend a Contract
Cleaning Sectoral Determination prescrib-
ing minimum wages and conditions of em-
PIoyMENt ...

Die Presidensie
357 National Order :Awards of the Order ........ 4 40789

ALGEMENE KENNISGEWINGS

Vervoer, Departement van

302 Road Accident Benefit Scheme Bill, 2017 4
:Notice of intention to introduce the Act
into Parliament in terms of the Rule 241
(1) (b) of the National Assembly ...............

40788
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IMPORTANT NOTICE:

NO FUTURE QUERIES WILL BE HANDLED IN CONNECTION WITH THE ABOVE.

~\

THE GoVERNMENT PRINTING WORKS WILL NOT BE HELD RESPONSIBLE FOR ANY ERRORS
THAT MIGHT OCCUR DUE TO THE SUBMISSION OF INCOMPLETE / INCORRECT / ILLEGIBLE COPY.

G J
Contents
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385 National Forests Act (84/1998), as amended: Declaration of De-hoop as a protected woodland..............c.ccccevneee. 40815 13
Basic Education, Department of/ Basiese Onderwys, Departement van
386 Employment of Educators Act, 1998: Improvement in conditions of service: Annual Cost-of-living adjustment for
educators employed in terms of the Act, with effect from 1 April 2017 .........ccooiiiiiiii e 40815 16
Defence, Department of/ Verdediging, Departement van
387 Defence Amendment Bill, 2017: Publication of explanatory summary of the Bill.............ccccooiiiiiiiiiiniis 40815 22
Economic Development, Department of/ Ekonomiese Ontwikkeling, Departement van
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Higher Education and Training, Department of/ Hoér Onderwys en Opleiding, Departement van
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GENERAL NOTICES ® ALGEMENE KENNISGEWINGS
Agriculture, Forestry and Fisheries, Department of/ Landbou, Bosbou en Visserye, Departement van
314 Agricultural Products Standards Act (119/1990): Proposed amendments to the regulations relating to the Grading,
Packing and Marking of Peaches and Nectarines intended for sale in the Republic of South Africa: Invitation for
PUDBIIC COMMENTS ...t bbb et b e et a et 40815 274
Environmental Affairs, Department of/ Omgewingsake, Departement van
315 National Environmental Management: Biodiversity Act (10/2004): Biodiversity Management Plan for Eleven Criti-
cally Endangered and Four Endangered Encephalartors Cycad SPECIES .........ccoeiririeiriniiiiiniciciseeseeee e 40815 275
Independent Communications Authority of South Africa/ Onafhanklike Kommunikasie-owerheid van Suid-Afrika
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321 The Banks Act (94/1990): Withdrawal of consent to maintain a representative office of a foreign institution in the
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Closing times for ORDINARY WEEKLY 2 c[|7N
GOVERNMENT GAZETTE

The closing time is 15:00 sharp on the following days:

29 December, Thursday, for the issue of Friday 06 January 2017
06 January, Friday, for the issue of Friday 13 January 2017

13 January, Friday, for the issue of Friday 20 January 2017

20 January, Friday, for the issue of Friday 27 January 2017

27 January, Friday, for the issue of Friday 03 February 2017

03 February, Friday, for the issue of Friday 10 February 2017

10 February, Friday, for the issue of Friday 17 February 2017

17 February, Friday, for the issue of Friday 24 February 2017

24 February, Friday, for the issue of Friday 03 March 2017

03 March, Friday, for the issue of Friday 10 March 2017

10 March, Friday, for the issue of Friday 17 March 2017

16 March, Thursday, for the issue of Friday 24 March 2017

24 March, Friday, for the issue of Friday 31 March 2017

31 March, Friday, for the issue of Friday 07 April 2017

06 April, Thursday, for the issue of Thursday 13 April 2017

12 April, Wednesday, for the issue of Friday 21 April 2017

20 April, Thursday, for the issue of Friday 28 April 2017

26 April, Wednesday, for the issue of Friday 05 May 2017

05 May, Friday, for the issue of Friday 12 May 2017

12 May, Friday, for the issue of Friday 19 May 2017

19 May, Friday, for the issue of Friday 26 May 2017

26 May, Friday, for the issue of Friday 02 June 2017

02 June, Friday, for the issue of Friday 09 June 2017

08 June, Thursday, for the issue of Thursday 15 June 2017

15 June, Thursday, for the issue of Friday 23 June 2017

23 June, Friday, for the issue of Friday 30 June 2017

30 June, Friday, for the issue of Friday 07 July 2017

07 July, Friday, for the issue of Friday 14 July 2017

14 July, Friday, for the issue of Friday 21 July 2017

21 July, Friday, for the issue of Friday 28 July 2017

28 July, Friday, for the issue of Friday 04 August 2017

03 August, Thursday, for the issue of Friday 11 August 2017

11 August, Friday, for the issue of Friday 18 August 2017

18 August, Friday, for the issue of Friday 25 August 2017

25 August, Friday, for the issue of Friday 01 September 2017

01 September, Friday, for the issue of Friday 08 September 2017
08 September, Friday, for the issue of Friday 15 September 2017
15 September, Friday, for the issue of Friday 22 September 2017
21 September, Thursday, for the issue of Friday 29 September 2017
29 September, Friday, for the issue of Friday 06 October 2017
06 October, Friday, for the issue of Friday 13 October 2017

13 October, Friday, for the issue of Friday 20 October 2017

20 October, Friday, for the issue of Friday 27 October 2017

27 October, Friday, for the issue of Friday 03 November 2017
03 November, Friday, for the issue of Friday 10 November 2017
10 November, Friday, for the issue of Friday 17 November 2017
17 November, Friday, for the issue of Friday 24 November 2017
24 November, Friday, for the issue of Friday 01 December 2017
01 December, Friday, for the issue of Friday 08 December 2017
08 December, Friday, for the issue of Friday 15 December 2017
15 December, Friday, for the issue of Friday 22 December 2017
20 December, Wednesday, for the issue of Friday 29 December 2017

YYYYYYYYYYYYYYYYYVYYYYYVYYYYYYYYYYYYYYYYVYYYYVYYYYYYYYYY
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(
FOR PUBLICATION OF NOTICES
| COMMENCEMENT: 1 APRIL 2016 |
NATIONAL AND PROVINCIAL
Notice sizes for National, Provincial & Tender gazettes 1/4, 2/4, 3/4, 4/4 per page. Notices submitted will be charged
at R1000 per full page, pro-rated based on the above categories.
Pricing for National, Provincial - Variable Priced Notices
Notice Type Page Space New Price (R)
Ordinary National, Provincial 1/4 - Quarter Page 250.00
Ordinary National, Provincial 2/4 - Half Page 500.00
Ordinary National, Provincial 3/4 - Three Quarter Page 750.00
Ordinary National, Provincial 4/4 - Full Page 1000.00
EXTRA-ORDINARY
All Extra-ordinary National and Provincial gazette notices are non-standard notices and attract a variable price based
on the number of pages submitted.
The pricing structure for National and Provincial notices which are submitted as Extra ordinary submissions will
be charged at R3000 per page.
G

This gazette is also available free online at www.gpwonline.co.za
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GOVERNMENT PRINTING WORKS - BUSINESS RULES | R

The Government Printing Works (GPW) has established rules for submitting notices in line with its
electronic notice processing system, which requires the use of electronic Adobe Forms. Please ensure
that you adhere to these guidelines when completing and submitting your notice submission.

CLosING TiMES FOR AcceEPTANCE OF NoOTICES

1. The Government Gazette and Government Tender Bulletin are weekly publications that are published on
Fridays and the closing time for the acceptance of notices is strictly applied according to the scheduled time
for each gazette.

2. Please refer to the Submission Notice Deadline schedule in the table below. This schedule is also published
online on the Government Printing works website www.gpwonline.co.za

All re-submissions will be subject to the standard cut-off times.
All notices received after the closing time will be rejected.

Publication

F Publication Date Submission Deadline Cancellations Deadline
requency

Government Gazette Type

Legal Gazettes A, Band C Weekly Friday One week before publication | Tuesday, 12h00 - 3 days
prior to publication

Gauteng Weekly Wednesday Two weeks before publication | 3 days after submission
deadline

Eastern Cape Weekly Monday One week before publication | 3 days prior to
publication

Northern Cape Weekly Monday One week before publication | 3 days prior to
publication

North West Weekly Tuesday One week before publication | 3 days prior to
publication

KwaZulu-Natal Weekly Thursday One week before publication | 3 days prior to
publication

Limpopo Weekly Friday One week before publication | 3 days prior to
publication

Mpumalanga Weekly Friday One week before publication | 3 days prior to
publication

This gazette is also available free online at www.gpwonline.co.za
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| GOVERNMENT PRINTING WORKS - BUSINESS RULES |

EXTRAORDINARY GAZETTES

3.

Extraordinary Gazettes can have only one publication date. If multiple publications of an Extraordinary Gazette
are required, a separate Z95/Z95Prov Adobe Forms for each publication date must be submitted.

NoTice SuBmissioN PROCESS

4.

10.

11.

12.

Download the latest Adobe form, for the relevant notice to be placed, from the Government Printing Works
website www.gpwonline.co.za.

The Adobe form needs to be completed electronically using Adobe Acrobat / Acrobat Reader. Only
electronically completed Adobe forms will be accepted. No printed, handwritten and/or scanned Adobe forms
will be accepted.

The completed electronic Adobe form has to be submitted via email to submit.egazette @ gpw.gov.za. The form
needs to be submitted in its original electronic Adobe format to enable the system to extract the completed
information from the form for placement in the publication.

Every notice submitted must be accompanied by an official GPW quotation. This must be obtained from the
eGazette Contact Centre.

Each notice submission should be sent as a single email. The email must contain all documentation relating
to a particular notice submission.

8.1. Each of the following documents must be attached to the email as a separate attachment:
8.1.1. An electronically completed Adobe form, specific to the type of notice that is to be placed.

8.1.1.1. For National Government Gazette or Provincial Gazette notices, the notices must be
accompanied by an electronic Z95 or Z95Prov Adobe form

8.1.1.2. The notice content (body copy) MUST be a separate attachment.

8.1.2. A copy of the official Government Printing Works quotation you received for your notice .
(Please see Quotation section below for further details)

8.1.3. A valid and legible Proof of Payment / Purchase Order: Government Printing Works account
customer must include a copy of their Purchase Order. Non-Government Printing Works
account customer needs to submit the proof of payment for the notice

8.1.4.  Where separate notice content is applicable (295, Z95 Prov and TForm 3, it should also be
attached as a separate attachment. (Please see the Copy Section below, for the specifications).

8.1.5.  Any additional notice information if applicable.

The electronic Adobe form will be taken as the primary source for the notice information to be published.
Instructions that are on the email body or covering letter that contradicts the notice form content will not be
considered. The information submitted on the electronic Adobe form will be published as-is.

To avoid duplicated publication of the same notice and double billing, Please submit your notice ONLY ONCE.

Notices brought to GPW by “walk-in” customers on electronic media can only be submitted in Adobe electronic
form format. All “walk-in” customers with notices that are not on electronic Adobe forms will be routed to the
Contact Centre where they will be assisted to complete the forms in the required format.

Should a customer submit a bulk submission of hard copy notices delivered by a messenger on behalf of any
organisation e.g. newspaper publisher, the messenger will be referred back to the sender as the submission
does not adhere to the submission rules.

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 28 APRIL 2017 No. 40815 9

~\
| GOVERNMENT PRINTING WORKS - BUSINESS RULES |
QUOTATIONS
13. Quotations are valid until the next tariff change.
13.1. Take note: GPW'’s annual tariff increase takes place on 1 April therefore any quotations issued, accepted
and submitted for publication up to 31 March will keep the old tariff. For notices to be published from 1
April, a quotation must be obtained from GPW with the new tariffs. Where a tariff increase is implemented
during the year, GPW endeavours to provide customers with 30 days’ notice of such changes.
14. Each quotation has a unique number.
15.  Form Content notices must be emailed to the eGazette Contact Centre for a quotation.
15.1. The Adobe form supplied is uploaded by the Contact Centre Agent and the system automatically
calculates the cost of your notice based on the layout/format of the content supplied.
15.2. ltis critical that these Adobe Forms are completed correctly and adhere to the guidelines as stipulated
by GPW.
16. APPLICABLE ONLY TO GPW ACCOUNT HOLDERS:
16.1. GPW Account Customers must provide a valid GPW account number to obtain a quotation.
16.2. Accounts for GPW account customers must be active with sufficient credit to transact with GPW to
submit notices.
16.2.1. If you are unsure about or need to resolve the status of your account, please contact the GPW
Finance Department prior to submitting your notices. (If the account status is not resolved prior
to submission of your notice, the notice will be failed during the process).
17.  APPLICABLE ONLY TO CASH CUSTOMERS:
17.1. Cash customers doing bulk payments must use a single email address in order to use the same
proof of payment for submitting multiple notices.
18. The responsibility lies with you, the customer, to ensure that the payment made for your notice(s) to be
published is sufficient to cover the cost of the notice(s).
19. Each quotation will be associated with one proof of payment / purchase order / cash receipt.
19.1. This means that the quotation number can only be used once to make a payment.
J

This gazette is also available free online at www.gpwonline.co.za
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| GOVERNMENT PRINTING WORKS - BUSINESS RULES |

Copy (SEPARATE NoTicCE CONTENT DOCUMENT)

20. Where the copy is part of a separate attachment document for Z95, Z95Prov and TForm03

20.1. Copy of notices must be supplied in a separate document and may not constitute part of
any covering letter, purchase order, proof of payment or other attached documents.

The content document should contain only one notice. (You may include the different translations of the
same notice in the same document).

20.2. The notice should be set on an A4 page, with margins and fonts set as follows:

Page size = A4 Portrait with page margins: Top = 40mm, LH/RH = 16mm, Bottom = 40mm;
Use font size: Arial or Helvetica 10pt with 11pt line spacing;

Page size = A4 Landscape with page margins: Top = 16mm, LH/RH = 40mm, Bottom = 16mm;
Use font size: Arial or Helvetica 10pt with 11pt line spacing;

CANCELLATIONS

21.  Cancellation of notice submissions are accepted by GPW according to the deadlines stated in the table
above in point 2. Non-compliance to these deadlines will result in your request being failed. Please pay
special attention to the different deadlines for each gazette. Please note that any notices cancelled after the
cancellation deadline will be published and charged at full cost.

22. Requests for cancellation must be sent by the original sender of the notice and must accompanied by the
relevant notice reference number (N-) in the email body.

AMENDMENTS TO NOTICES

23. With effect from 01 October 2015, GPW will not longer accept amendments to notices. The cancellation
process will need to be followed according to the deadline and a new notice submitted thereafter for the next
available publication date.

REeJECTIONS

24.  All notices not meeting the submission rules will be rejected to the customer to be corrected and resubmitted.
Assistance will be available through the Contact Centre should help be required when completing the forms.
(012-748 6200 or email info.egazette @ gpw.gov.za). Reasons for rejections include the following:

24.1. Incorrectly completed forms and notices submitted in the wrong format, will be rejected.
24.2. Any notice submissions not on the correct Adobe electronic form, will be rejected.

24.3. Any notice submissions not accompanied by the proof of payment / purchase order will be rejected and
the notice will not be processed.

24.4. Any submissions or re-submissions that miss the submission cut-off times will be rejected to the
customer. The Notice needs to be re-submitted with a new publication date.

This gazette is also available free online at www.gpwonline.co.za
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| GOVERNMENT PRINTING WORKS - BUSINESS RULES |
APPROVAL OF NOTICES

25.  Any notices other than legal notices are subject to the approval of the Government Printer, who may refuse
acceptance or further publication of any notice.

26. No amendments will be accepted in respect to separate notice content that was sent with a Z95 or Z95Prov
notice submissions. The copy of notice in layout format (previously known as proof-out) is only provided
where requested, for Advertiser to see the notice in final Gazette layout. Should they find that the information
submitted was incorrect, they should request for a notice cancellation and resubmit the corrected notice,
subject to standard submission deadlines. The cancellation is also subject to the stages in the publishing
process, i.e. If cancellation is received when production (printing process) has commenced, then the notice
cannot be cancelled.

GoVERNMENT PRINTER INDEMNIFIED AGAINST LIABILITY
27.  The Government Printer will assume no liability in respect of—
27.1. any delay in the publication of a notice or publication of such notice on any date other than that stipulated
by the advertiser;
27.2. erroneous classification of a notice, or the placement of such notice in any section or under any heading
other than the section or heading stipulated by the advertiser;
27.3. any editing, revision, omission, typographical errors or errors resulting from faint or indistinct copy.
LIABILITY OF ADVERTISER

28. Advertisers will be held liable for any compensation and costs arising from any action which may be instituted

against the Government Printer in consequence of the publication of any notice.
CUSTOMER INQUIRIES

Many of our customers request immediate feedback/confirmation of notice placement in the gazette from our Contact

Centre once they have submitted their notice — While GPW deems it one of their highest priorities and responsibilities

to provide customers with this requested feedback and the best service at all times, we are only able to do so once

we have started processing your notice submission.

GPW has a 2-working day turnaround time for processing notices received according to the business rules and

deadline submissions.

Please keep this in mind when making inquiries about your notice submission at the Contact Centre.

29. Requests for information, quotations and inquiries must be sent to the Contact Centre ONLY.

30. Requests for Quotations (RFQs) should be received by the Contact Centre at least 2 working days before the
submission deadline for that specific publication.

J

This gazette is also available free online at www.gpwonline.co.za
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| GOVERNMENT PRINTING WORKS - BUSINESS RULES |

31.

32.

33.

34.

35.

36.

37.

PAYMENT OF cosT

The Request for Quotation for placement of the notice should be sent to the Gazette Contact Centre as
indicated above, prior to submission of notice for advertising.

Payment should then be made, or Purchase Order prepared based on the received quotation, prior to the
submission of the notice for advertising as these documents i.e. proof of payment or Purchase order will be
required as part of the notice submission, as indicated earlier.

Every proof of payment must have a valid GPW quotation number as a reference on the proof of payment
document.

Where there is any doubt about the cost of publication of a notice, and in the case of copy, an enquiry,
accompanied by the relevant copy, should be addressed to the Gazette Contact Centre, Government
Printing Works, Private Bag X85, Pretoria, 0001 email: info.egazette @ gpw.gov.za before publication.

Overpayment resulting from miscalculation on the part of the advertiser of the cost of publication of a notice
will not be refunded, unless the advertiser furnishes adequate reasons why such miscalculation occurred. In
the event of underpayments, the difference will be recovered from the advertiser, and future notice(s) will not
be published until such time as the full cost of such publication has been duly paid in cash or electronic funds
transfer into the Government Printing Works banking account.

In the event of a notice being cancelled, a refund will be made only if no cost regarding the placing of the notice
has been incurred by the Government Printing Works.

The Government Printing Works reserves the right to levy an additional charge in cases where notices, the
cost of which has been calculated in accordance with the List of Fixed Tariff Rates, are subsequently found to
be excessively lengthy or to contain overmuch or complicated tabulation.

PROOF OF PUBLICATION

38. Copies of any of the Government Gazette or Provincial Gazette can be downloaded from the Government
Printing Works website www.gpwonline.co.za free of charge, should a proof of publication be required.

39. Printed copies may be ordered from the Publications department at the ruling price. The Government Printing
Works will assume no liability for any failure to post or for any delay in despatching of such Government
Gazette(s).

| GOVERNMENT PRINTING WORKS CONTACT INFORMATION |
Physical Address: Postal Address: GPW Banking Details:
Government Printing Works Private Bag X85 Bank: ABSA Bosman Street
149 Bosman Street Pretoria Account No.: 405 7114 016
Pretoria 0001 Branch Code: 632-005
For Gazette and Notice submissions: Gazette Submissions: E-mail: submit.egazette @ gpw.gov.za
For queries and quotations, contact: Gazette Contact Centre: E-mail: info.egazette @ gpw.gov.za

Tel: 012-748 6200

Contact person for subscribers: Mrs M. Toka: E-mail: subscriptions @ gpw.gov.za

Tel: 012-748-6066 / 6060 / 6058
Fax: 012-323-9574

This gazette is also available free online at www.gpwonline.co.za
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GovERNMENT NOTICES ® GOEWERMENTSKENNISGEWINGS

DEPARTMENT OF AGRICULTURE, FORESTRY AND FISHERIES
NO. 385 28 APRIL 2017

DECLARATION OF PHASE 2A OF THE OLIFANTS RIVER WATER RESOURCES
DEVELOPMENT PROJECT (ORWRDP) OFFSITE MITIGATION AREA AS A
TEMPORARY PROTECTED WOODLAND UNDER SECTION 14 OF THE NATIONAL
FORESTS ACT (No. 84 of 1998) AS AMENDED

By virtue of powers vested in the Minister of Agriculture, Forestry and Fisheries under
Section 14 of the National Forests Act, 1998, (Act No. 84 of 1998 - hereinafter referred
to as “the Act”) I, Avhashoni Renny Madula, Director: Forestry Regulation and Oversight,
by delegated authority; hereby declare the Olifants River Water Resources Development
Project Offsite Mitigation Area and associated land described hereunder as temporary
protected woodland. Having noted the uncontrolled harvesting and destruction of
woodland trees and noting the conservation value of the area in question; | am of the
opinion that urgent temporary protection is necessary to preserve the conservation value

of this area pending the preparations for its permanent protection.

Description: The area consists of mixed modified and unmodified woodland belonging
mainly to the Sekhukhune Plains Bushveld (SVcb27) and Sekhukhune
Mountain Bushveld (SVcb 28) woodland types. It incorporates land
adjacent to the De Hoop dam, including land set aside as part of the
ORWRDP off-site mitigation requirement as well as all land bought out by
the State for the construction of the dam and private land falling within the

general boundary of the farms mentioned below.

Background: The locality forms part of an area distinguished by high concentration of
endemic plant species, the Sekhukhuneland Centre of Plant Endemism
(SCPE) that incorporates approximately 2200 plant taxa. Within the
Steelpoort Sub-centre of the SCPE, where this area is located, several
new plant species have been discovered in recent years. The locality is
designated a category one Critical Biodiversity Area (CBA-1), important,

among other, for plant conservation to prevent the loss of unknown and

unique genetic resources.
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Location:

Properties:

Landownership:

Magistrate District:

District Municipality:

Local Municipality:

Period of Protection:

Prohibitions:

Penalties:

Limpopo Province, between Steelpoort and Roossenekal

The area protected includes the following:

° All portions of the farm Buffelskloof 141 JS

© All portions of the farm Uitviugt 887 KS

° Portions 4, 5, 6, 8 and 21 of the farm De Hoop 886 KS
° Portions 3, 8 and 13 of the farm Steelpoortpark 366 KT

State and Private

Lydenburg (1996)

Sekhukhune — DC47 (2012)

Greater Elias Motsoaledi and Greater Tubatse (2012)

Section 14(5) of the National Forests Act determines that the
temporary protection in terms of this declaration will lapse
automatically after 12 months effective from the date of publication
of this notice in the Government Gazette or if the area becomes

permanently protected during this time.

As determined in Sections 14(4) and 15(1) of the Act, read

together with Section 2(1)(xxxvi) no person may:

(a) cut, disturb, damage, destroy or remove any tree, including
juvenile trees

(b) collect, remove, transport, purchase, sell or donate any tree

(including branches and other parts of trees)
Any contravention of the above restrictions constitutes a first

category offence in terms of Section 62(2)(c) of the Act. Offenders

may be liable to a fine and /or up to five years prison sentence.
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DEPARTMENT OF BASIC EDUCATION

NO. 386 28 APRIL 2017
IMPROVEMENT IN CONDITIONS OF SERVICE: ANNUAL COST-OF-LIVING
ADJUSTMENT FOR EDUCATORS EMPLOYED IN TERMS OF THE
EMPLOYMENT OF EDUCATORS ACT, 1998 WITH EFFECT FROM 1 APRIL 2017

Public Service Co-ordinating Bargaining Council (PSCBC) Resolution 8 of 2015
provides for the following cost-of-living adjustments for employees on salary levels 1
to 12 and those employees covered by Occupation Specific Dispensations (OSDs)
who are appointed in terms of the Public Service Act, 1994, the Correctional
Services Act, 1998, the Police Act, 1995, and the Employment of Educators Act, for
the period 1 April 2015 to 31 March 2018.

e Salary adjustment for the period 1 April 2017 to 31 March 2018, effective from
1 April 2017, will be based on the average projected CPI plus 1%.
o The forecasts of National Treasury shall be used to determine the average

projected CPI.
e National Treasury projects the CPI for the 2017/18 financial year at 6.3%.

Based on this projection, |, Angelina Matsie Motshekga, Minister of Basic
Education, hereby determine for educators employed in terms of the Employment of
Educators Act, 1998 an adjustment in salary scale with a cost-of-living adjustment of
7.3% for the financial year 2017/18 as contained in PSCBC Resolution 8 of 2015.

The salary adjustment (Schedule 1 and Schedule 2) takes effect from 1 April 2017.
The Personnel Administrative Measures (PAM) will be amended in order to include

these scales as outlined in Schedule 1 and Schedule 2 respectively and other
aspects of the above mentioned resolutions.

a:\f'b\——-af-a\“‘)\ ».9\)\
MRS\AM MOTSHEKGA, MP

MINISTER OF BASIC EDUCATION

DAT POQL O 2_Q\KX
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OSD SALARY NOTCHES WITH EFFECT FROM 1 APRIL 2017 FOR FULL-TIME EMPLOYEES: EDUCATORS

Notch
Code

h Notch h Notch h Notch INCLUSIVE PACKAGE

1/a/2015_|1/a/2016 | 1/aj2017) ©°% [1/a/2015 |1/4/2015 | 1/a/2017| €% |1/a72015 |1/a72016 | 1/a/2017] % |1/as2015 |1/4/zu1s 1/4/2017
93,933 101,073 108,450 206,547 222,246 238,470 458,223 493,047 529,038 600,363 645990 693,147
94,875 102,087 109,539 208,620 224,475 240,861 462,819 497,994 534,348 606,357 652,440 700,068
95,832 103,116 110,643 210,705 226,719 243,270 467,448 502,974 539,691 612,420 658,965 707,070
96,771 104,127 111,729 212,811 228,984 245700 472,128 508,011 545,097 618,552 665562 714,147
97,749 105177 112,854 214,929 231,264 248,145 476,835 513,075 550,530 624732 672213 721,284
98,712 106,215 113,970 217,074 233,571 250,623 481,602 518,205 556,035 630,963 678915 728475
99,708 107,286 115,119 219,258 235923 253,146 486,432 523,401 561,609 637,284 685719 735777
100,686 108,339 116,247 221,445 238,275 255,669 491,301 528,639 567,231 643,653 692,571 743,130
101,712 109,443 117,432 223,674 240,672 258,240 496,206 533,919 572,895 650,085 699,492 750,555
102,729 110,535 118,605 225,897 243,066 260,811 501,168 539,256 578,622 656,583 706,482 758,055
103,770 111,657 119,808 228,165 245505 263,427 506,178 544,647 584,406 663,150 713,550 765,639
104,790 112,755 120,987 230,445 247,959 266,061 511,245 550,101 590,259 669,774 720,678 773,286
105,837 113,880 122,193 232,752 250,440 268,722 516,348 555,591 596,148 676,476 727,887 781,023
106,893 115017 123,414 235,077 252,942 271,407 521,517 561,153 602,118 683,229 735,153 788,820
107,955 116,160 124,641 237,420 255465 274,113 526,743 566,775 608,151 690,066 742,512 796,716
109,035 117,321 125,886 239,790 258,015 276,849 531,999 572,430 614,217 696,972 749,943 804,690
110,139 118,509 127,161 242,169 260,574 279,597 537,324 578,160 620,367 703,932 757,431 812,724
111,216 119,667 128,403 244,617 263,208 282,423 542,688 583,932 626,559 710,967 765,000 820,845
112,362 120,903 129,729 247,062 265839 285,246 548,112 589,770 632,823 718,071 772,644 829,047
113,484 122,109 131,022 249,528 268,491 288,090 553,614 595689 639,174 725244 780,363 837,330
114606 123,315 132,318 252,012 271,164 290,958 559,134 601,629 645,549 732,501 788,172 845,709
115,746 124,542 133,635 254,541 273,885 293,880 564,738 607,659 652,017 739,824 796,050 854,163
116,919 125805 134,988 257,082 276,621 296,814 570,378 613,728 658,530 747,216 804,003 862,695
118,080 127,053 136,329 259,650 279,384 299,778 576,078 619,860 665,109 754,689 812,046 871,326
119,262 128,325 137,694 262,254 282,186 302,787 581,838 626,058 671,760 762,237 820,167 880,038
120,441 129,594 139,053 264,885 285015 305,820 587,646 632,307 678,465 769,860 828,369 888,840
120,597 129,762 139,236 267,531 287,862 308,877 593541 638,649 685,269 777,555 836,649 897,723
121,788 131,043 140,610 270,195 290,730 311,952 599,460 645,018 692,103 785337 845022 906,708
123,000 132,348 142,008 272,904 293,646 315,081 605,460 651,474 699,033 793,179 853,461 915765
124236 133677 143,436 275622 296,568 318,216 611,517 657,993 706,026 801,108 861,993 924,918
125,490 135,027 144,885 278,397 299,556 321,423 617,637 664,578 713,091 809,118 870,612 934,167
126,738 136,371 146,325 281,157 302,526 324,609 623,793 671,202 720,201 817,203 879,309 943,500
127,992 137,718 147,771 283,986 305,568 327,873 630,033 677,916 727,404 825381 888,111 952,944
129,285 139,110 149,265 286,815 308,613 331,143 636,330 684,690 734,673 833,634 896,991 962472
130,560 140,484 150,738 289,698 311,715 334,470 642,702 691,548 742,032 841,965 905955 972,090
131,877 141,900 152,259 202,581 314,817 337,800 649,149 698,484 749,472 850,380 915,009 981,804
133,194 143316 153,777 294,177 316,533 339,639 655,635 705462 756,960 858,876 924,150 991,614
134,505 144,726 155,292 297,114 319,695 343,032 662,178 712,503 764,517 867,468 933,396 1,001,535
135,882 146,208 156,882 300,087 322,893 346,464 668,814 719,643 772,176 876,147 942,735 1,011,555
137,217 147,645 158,424 303,105 326,142 349,950 675,501 726,840 779,898 884,901 952,152 1,021,659
138,609 149,142 160,029 306,111 329,376 353,421 682,236 734,085 787,674 893,754 961,680 1,031,883
139,992 150,630 161,625 309,189 332,688 356,973 689,076 741,447 795573 902,691 971,295 1,042,200
141,384 152,130 163,236 312,267 336,000 360,528 695,967 748,860 803,526 911,715 981,006 1,052,619
142,797 153,651 164,868 315,396 339,366 364,140 702,918 756,339 811,551 920,817 990,798 1,063,125
144234 155196 166,524 318,543 342,753 367,773 709,932 763,887 819,651 930,018 1,000,698 1,073,748
145671 156,741 168,183 321,723 346,173 371,445 717,039 771,534 827,856 939,327 1,010,715 1,084,497
147,126 158,307 169,863 324,957 349,653 375,177 724212 779,253 836,139 948,720 1,020,822 1,095,342
148,605 159,900 171,573 328,203 353,145 378,924 731,439 787,029 844,482 958,194 1,031,016 1,106,280
150,102 161,511 173,301 331,494 356,688 382,725 738,768 794,913 852,942 967,785 1,041,336 1,117,353
151,602 163,125 175,032 334,809 360,255 386,553 746,160 802,869 861,477 977,463 1,051,749 1,128,528
153,117 164,754 176,781 338,163 363,864 390,426 753,612 810,888 870,084 987,243 1,062,273 1,139,820
154,632 166,383 178,530 341,538 367,494 394,320 761,142 818,988 878,775 997,104 1,072,884 1,151,205
156,174 168,042 180,309 344,946 371,163 398,259 768,762 827,187 887,571 1,007,064 1,083,600 1,162,704
157,734 169,722 182,112 348,384 374,862 402,228 776,454 835464 896,454 1,017,144 1,094,448 1,174,344
159,321 171,429 183,942 351,870 378,612 406,251 784,224 843825 905,424 1,027,305 1,105,380 1,186,074
160,902 173,130 185,769 355,410 382,422 410,340 792,045 852240 914,454 1,037,571 1,116,426 1,197,924
162,516 174,867 187,632 358,956 386,238 414,432 799,980 860,778 923,616 1,047,954 1,127,598 1,209,912
164,157 176,634 189,528 362,547 390,102 418,578 807,978 869,385 932,850 1,058,433 1,138,875 1,222,014
165,774 178,374 191,394 366,159 393,987 422,748 816,069 878,091 942,192 1,069,017 1,150,263 1,234,233
167,436 180,162 193,314 369,810 397,917 426,966 1,079,700 1,161,756 1,246,563
169,113 181,965 195,249 373,524 401,913 431,253 1,090,488 1,173,366 1,259,022
170,814 183,795 197,211 377,259 405930 435,564

172,509 185,619 199,170 381,027 409,986 439,914

174,228 187,470 201,156 384,831 414,078 444,306

175,965 189,339 203,160 388,683 418,224 448,755

177,732 191,241 205,203 392,574 422,409 453,246

179,532 193176 207,279 396,510 426,645 457,791

181,308 195,087 209,328 400,464 430,899 462,354

183,132 197,049 211,434 404,451 435189 466,959

184,953 199,008 213,537 408,528 439,575 471,663

186,813 201,012 215,685 412,506 443,952 476,361

188,673 203,013 217,833 416,721 448,392 481,125

190,569 205,053 220,023 420,894 452,883 485,943

192,471 207,099 222,216 423,186 455,349 488,589

194,400 209,175 224,445 427,413 459,897 493,470

196,335 211,257 226,680 431,691 464,499 498,408

198,297 213,369 228,945 435993 469,128 503,373

198,474 213558 229,149 440,364 473,832 508,422

200,478 215715 231,462 444,753 478,554 513,489

202,476 217,863 233,766 449,205 483,345 518,628

204,507 220,050 236,115 453,714 488,196 523,833
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OSD SALARY NOTCHES WITH EFFECT FROM 1 APRIL 2017 FOR FULL-TIME
EMPLOYEES: THERAPISTS, COUNSELLORS AND PSYCHOLOGISTS
Job title Code | 01/04/2016 01104I20_11 INCLUSIVE PACKAGE
1 262 020 281 148 7=lgb title Code | 01/04/2016 Mm
2 265 956 285 372 1 626 835 672 594
3 269 946 289 653 2 636 237 682 683
; 4 273 996 293 997 Education 3 645 780 692 922
Education
Therapist 5 278 112 298 413 i Counsellor/. 4 655 464 703 314
Grada 1 6 282 279 302 886 _ |Psychometrist 5 665 292 713 859
7 286 518 307 434 Grade 3 6 675 279 724 575
8 290 811 312 039 7 685 404 735438
9 295173 316 722 8 695 682 746 466
10 299 592 321 462 1 626 835 672 594
1 308 649 331179 2 636 237 682 683
2 313 284 336 153 _ |Chief Education 3 645 780 692 922
3 317 982 341 196 Counsellor/ 4 655 464 703 314
Education 4 322 761 346 323 _ |Psychometrist 5 665 292 713 859
Therapist 5 327 600 351 516 |Grade 1 6 675 279 724 575
Grade 2 6 332 517 356 790 7 685 404 735438
7 337 506 362 145 8 695 682 746 466
8 342 567 367 575 1 716 706 769 026
9 347 700 373 083 f 2 727 461 780 567
10 352 923 378 687 Chief Education 3 738 378 792 279
1 363 582 390 123 Counsellor/ 4 749 457 804 168
2 369 039 395 979 Psychometrist 5 760 695 816 225
3 374 577 401 922 Grade 2 6 72 110 828 474
4 380 193 407 946 7 783 684 840 894
5 385 899 414 069 8 795 441 853 509
X ——— 6 391 686 420 279 9 807 372 866 310
Therapist 7 397 566 426 588 1 772 110 828 474
Gradod 8 403 530 432 987 |Senior 2 783 684 840 894
9 409 584 439 485 Education 3 795 441 853 509
10 415 725 446 073 |Counsellor/ 4 807 372 866 310
11 421 968 452 772 |Psychometrist 5 819 477 879 300
12 428 292 459 558 Specialist Grade 6 831 774 892 494
13 434 721 466 455 1L 7 844 245 905 874
14 441 234 473 445 8 856 911 919 467
1 385 899 414 069 Sariior 1 882 810 947 256
2 391 686 420 279 Education 2 896 055 961 467
Chief 3 397 566 426 588 B P o————— 3 909 495 975 888
Education 4 403 530 432987 | | Psychometrist 4 923 133 990 522
Therapist 5 409 584 439 485 Ispecialist Grade 5 936 981 1 005 381
Grade 1 6 415 725 446 073 12 6 951 036 1 020 462
7 421 968 452 772 7 965 301 1035 768
8 428 292 459 558 1 590 589 633 702
1 441234 473 445 2 599 448 643 209
2 447 852 480 546 Education 3 608 445 652 860
Chief 3 454 569 487 752 Psychologist 4 617 571 662 655
Education 4 461 391 495 072 Gicdat 5 626 835 672 594
Therapist 5 468 312 502 500 6 636 237 682 683
Grade 2 6 475 341 510 042 7 645 780 692 922
7 482 472 517 692 8 655 464 703 314
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| 8 | 489708 | 525456 |
D : lNcl.USi\_l'E PACKAGE ¢
ob title Code | 01/04/2016 | 01/04/2017 | |Job title Code | 01/04/2016 | 01/04/2017 |
1 428 292 459 558 1 695 682 746 466
7] 434 721 466 455 2 706 122 757 668
Education 3 441 234 473 445 gt 3 716 706 769 026
Therapist 4 447 852 480546 | | Payehologiist 4 727 461 780 567.
Specialist 5 454 569 487 752 Sradei 5 738 378 792 279
Grade 1 6 461 391 495 072 6 749 457 804 168
7 468 312 502 500 7 760 695 816 225
8 475 341 510 042 | 8 772 110 828 474
1 489 708 525 456 1 807 372 866 310
2 497 046 533 331 2 819 477 879 300
Education 3 504 498 541 326 3 831 774 892 494
Therapist 4 512 073 549 453 ! 4 844 245 905 874
Specialist 5 519 750 557691 | o cation 5 856 911 919 467
Grade 2 6 527 550 566 061 I evehaloglst 6 869 760 933 252
7 535 464 574 554 i Y 7 882 810 947 256
8 543 489 583 164 8 896 055 961 467
\ 9 909 495 975 888
___INCLUSIVE PACKAGE ] | 10 923 133 | 990 522
Job title Code | 01/04/2016 | 01/04/2017 | 11 | 936981 | 1005381
1 716 706 769 026 | 12 951036 | 1020 462
— 2 727 461 780 567 1 856 911 919 467
Eacaion 3 738 378 792279 | 2 869 760 933 252
Terapist 4 749 457 804 168 | |Senior 3 882 810 947 256
Specialist 5 760 695 816 225 Education 4 896 055 961 467
e 6 772 110 828 474 Psychologist 5 909 495 975 888
3 783 684 840 894 Grade 1 6 923 133 990 522
8 795 441 853 509 7 936 981 | 1005 381
1 819 477 879 300 8 951 036 | 1 020 462
2 831 774 892494 | | 1 979782 | 1051305
— 3 844 245 905 874 2 994 476 | 1 067 073
Ediucation 4 856 911 919467 | | 3 1009 392 | 1083078
Therapist 5 869 760 933252 | |Senior 4 1024 536 | 1099 326
Specialist 6 882 810 947 256 Education 5 1039896 | 1115808
Grade 2 7 896 055 961467 | |Psychologist 6 1055 502 | 1 132 554
8 909 495 975 888 Grade 2 7 1071327 | 1 149 534
9 923 133 990 522 8 1087 401 | 1 166 781
10 936 981 1 005 381 9 1103706 | 1184 277
1 479 475 514476 | 10 | 1120275 | 1202 055
2 486 666 522 192 N N R
Education 3 493 965 530 025 -
Counselior/ |4 501 378 s37978 | | N A
Psychometr| 5 508 902 546 051 - R .
ist Grade1 | 6 516 528 554 235 R I A
7 524 265 562 536 [ ] ]
8 532 143 570 990 ek i ) |
1 548 226 588246 | - - &
2 556 443 597 063 - . N R
Education 3 564 792 606 021 B -
Counsellor/| 4 573 264 615 111 B | i
Psychometr] 5 581 862 624 339 B | ] -
ist Grade 2 6 590 589 633702 | o . - |
7 599 448 643209 | B 1 -
8 608 445 652 860
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DEPARTMENT OF DEFENCE
NO. 387 28 APRIL 2017
PUBLICATION OF EXPLANATORY SUMMARY OF THE DEFENCE AMENDMENT
BILL, 2017

The Minister of Defence and Military Veterans intends introducing the Defence
Amendment Bill, 2017, in the National Assembly. The explanatory summary of the
Amendment Bill is hereby published in accordance with Rule 276 of the Rules of the

National Assembly.

The Amendment Bill seeks to amend the Defence Act, 2002 (Act No. 42 of 2002), so as

to—

(a) include the Chief of Staff in the Military Command of the Defence Force;

(b) clarify the process regarding the implementation by the Chief of the Defence
Force of the delegation of powers and assignment of duties to members by the
Secretary for Defence as head and accounting officer of the Department;

(c) provide for the employment of the Defence Force outside the Republic;

(d) simplify matters regarding identification cards issued to military police officials;

(e) make a technical correction to the reference to the Armaments Corporation of
South Africa, Limited in section 18;

() provide for the security vetting of contractors and service providers of the
Department;

(9) regulate the minutes of meetings of the Council of Defence;

(h) clarify that a person does not need the consent of an employer in order to enrol
as or to remain a member of the Reserve Force;

(i) regulate anew the termination of service of members of the Regular Force;

{] amend the requirements for legal representation for members;

(k) regulate the display of military decorations, medals and insignia;

()] regulate the use of military uniforms, distinctive marks and crests;

(m) amend certain powers of the Minister to make regulations;

(n) provide for the prohibition of access to military property or areas; and

(0) provide for matters incidental thereto.
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Once the Amendment Bill has been tabled in Parliament, a copy can be obtained from:
1. the Government Printers — Cape Town and Pretoria;
2. the Director Legal Advice: Defence Legal Services, Department of Defence,

Armscor Building C/O Nossob and Delmas Ave, Erasmuskloof, Pretoria, Tel:
012 355 6236/7.
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DEPARTMENT OF ECONOMIC DEVELOPMENT
NO. 388 28 APRIL 2017

MARKET INQUIRY INTO
THE LPG SECTOR

(NON-CONFIDENTIAL)

MARCH 2017

competitioncommission

competition regulation for a growing and inclusive economy south africa
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List of Abbreviations

Afrox

African Oxygen Ltd

BPSA

British Petroleum Southern Africa

Chevron

Chevron South Africa (Pty) Ltd

DoE

Department of Energy

DoL

Department of Labour

Easigas

Easigas (Pty) Ltd

ENREF

Engen Petroleum Ltd refinery

KayaGas

KayaGas (Pty) Ltd

LPG

Liquefied Petroleum Gas

LPGSASA

LPG Safety Association of South Africa

MRGP

Maximum Refinery Gate Price

MRP

Maximum Retail Price

NERSA

National Energy Regulator of South Africa

Oryx

Oryx QOil South Africa

PetroSA

Petroleum, Oil and Gas Corporation of South Africa SOC Ltd

PPA

Petroleum Products Act

PPL

Petroleum Pipelines Act

Reatile

Reatile Gaz (Pty) Ltd

SAPREF

Joint venture between Shell SA Energy and BP Southern Africa (refinery)

Sasol

Sasol Oil (Pty) Ltd

TNPA

Transnet National Ports Authority

Totalgaz

Totalgaz Southern Africa (Pty) Ltd

WLPGA

World LPG Association
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Statement by the Commissioner

Chapter 4A of the Competition Amendment Act 1 of 2009 (“Competition Amendment Act”) became
effective on 1 April 2013 and provides the Competition Commission (“Commission”) with formal
powers to conduct market inquiries. It gives me great pleasure to present the first market inquiry
report of the Commission following the promulgation of formal powers to conduct market inquiries.

A market Inquiry is recognised globally as an important tool for competition authorities to understand
the market dynamics of complex sectors and assess market distortions impeding competition.
A market inquiry is a formal inquiry regarding the general state of competition in a market for
particular goods and services, without necessarily referring to the conduct or activities of any
particular named firm. The Commission is empowered to initiate a market inquiry if it has reason to
believe that any feature or combination of features of a market for any goods or services prevents,
distorts or restricts competition within that market.

As provided in the Competition Act, the outcomes of a market inquiry may include recommendations
to the Minister for new or amended policy, legislation or regulations; or recommendations to other
regulatory authorities regarding competition matters. The Commission may also initiate a complaint
based on information obtained during the market inquiry that may be settled or referred to the
Competition Tribunal without further investigation, or may be investigated further. The Commission
may also choose to take no action.

The market inquiry into the Liquefied Petroleum Gas (“LPG”) sector is the first market inquiry to be
finalised under the new provisions outlined in the Competition Amendment Act. The Commission
initiated a market inquiry into the LPG sector as it believed certain features of the sector prevented,
distorted or restricted competition. The following features of the market were identified as a
cause for concern: (i) Structural features of the market; (i) High switching costs; (iii) The regulatory
environment and its impact on competition; and (iv) The limited usage of LPG at the household
level.

| am pleased to note that a great level of participation was received from the industry with over 90
market participants participating in the market inquiry processes. Importantly, | wish to commend
the participation of regulatory bodies and government entities. | appreciate the support and
participation from all market participants as without it, this inquiry would not have been complete.

After careful investigation and deliberation — including targeted meetings and detailed submissions
from market participants, trade associations, regulatory bodies and government bodies — the
Commission has concluded the following features prevent, restrict and distort competition, among
others:
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a)  The overlapping and misaligned regulatory environment that (1) hinders the ability of
competitors to enter and/or expand in the market; and (2) the speedy investment into import,
loading and storage facilities.

b)  The dialogue between market participants on setting uniform deposit fees.

C) The widespread practice of long-term contracts and agreements favouring incumbent LPG
wholesalers over LPG wholesalers with short-term contracts, or LPG wholesalers who rely
on the spot market to receive their supply of LPG from refineries.

d)  The restrictions on bulk customers’ ability to switch seamlessly due to barriers incumbent
LPG wholesalers put in place.

As a result, it has become necessary for the Commission to recommend the introduction of new
measures with a view to improving competition in the LPG sector. The successful implementation
of these measures, should they become law or regulations, makes a collaborative approach
indispensable.

| hope this market inquiry will raise further awareness of the state of competition in the LPG sector,
stimulate debate on how to address the challenges identified, and reinforce the case for effective
regulatory mechanisms to be in place to allow for an inclusive energy sector in which effective
competitors are able to seamlessly enter and expand.

| am hopeful that the identified stakeholders will implement all the recommendations, and the
Commission will periodically review the progress of the implementation of the remedies proposed.

Finally, I would also like to extend my appreciation to the Commission staff that conducted this
inquiry.

G2
(O

Mr Tembinkosi Bonakele

Commissioner
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1. Executive summary

1.1, The Competition Commission (“the Commission”) conducted a market inquiry into
the supply and distribution of liquefied petroleum gas (“LPG”) in South Africa. The
inquiry was conducted in terms of Chapter 4A" of the Competition Act, Act No. 89 of
1998 (as amended) (“the Act”). This was in keeping with the purpose and functions
of the Commission as set out in Section 2 and Section 21 of the Act, respectively.?
For the Commission to fulfil these functions, and in line with the purpose of the
Act, Chapter 4A of the Act enables the Commission to conduct market inquiries
into the “general state of competition in a market for particular goods or services,
without necessarily referring to the conduct or activities of any particular named
firm”.2 A market inquiry is a general investigation into the state, nature and form of
competition in a market, rather than a narrow investigation of specific conduct by
any particular firm.

1.2. Section 43C of the Act directs that upon completion of the market inquiry, the
Commission must publish a report in the Gazette and submit the report to the
relevant Minister, with or without recommendations. The report may include
recommendations for new or amended policies, legislation or regulations; and
recommendations to other regulatory authorities on competition matters. The
information obtained during a market inquiry may cause the Commission to:
(@) Initiate a complaint and enter into a consent order with any respondent, in
accordance with section 49D, with or without conducting any further investigation;
(b) Initiate a complaint against any firm for further investigation, in accordance with
Part C of Chapter 5; (c) Initiate and refer a complaint directly to the Competition
Tribunal without further investigation; (d) Take any other action that is recommended
in the report on the market inquiry, within its powers in terms of this Act; or (e) Take
no further action.

1.3. In fulfilment of the above obligations, the Commission is making recommendations
that it believes will address features of the market that prevent or distort competition.
The Commission acknowledges the participation of all stakeholders during the
inquiry. The stakeholders assisted the Commission in formulating recommendations
that, if implemented, would prevent distortions in the market.

1.4. “LPG” is the abbreviation used to describe liquefied petroleum gas, a group of
hydrocarbon gases that typically comprises propane, propylene, butane and

1 Chapter 4A of the Act, which introduces the powers to conduct market inquiries, came into effect on 01 April 2013

2 Section 21 of the Act calls on the Commission to, inter alia, “implement measures to increase market
transparency” and “advise, and receive advice from, any regulatory authority”.
3 According to Section 43B (1)(i) of the Act, the Commission may initiate a market inquiry if it has reason to believe that any feature or

combination of features of a market for any goods and services prevents, distorts or restricts competition within the market.
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butylenes.* LPG is used mainly as a thermal fuel for industrial, commercial and
residential purposes. LPG is a hazardous product, and safety is a key concern
in this market for suppliers and users. South African households tend to rely on
multiple energy sources and the key determining factor is whether one has access
to an electrical connection. LPG is an important clean energy source particularly
for non-electrified households. The ease of portability (through cylinders) makes
LPG access by poor households particularly important. On average, wholesalers
distribute between 20% to 50% of LPG through cylinders and the remainder
through bulk.

1.5. LPG and natural gas are both energy sources used to generate power for use by
domestic and industrial customers. Natural gas occurs naturally underground and
is transmitted through pipelines or in the form of Liquefied Natural Gas (LNG). LPG,
on the other hand, is produced during the refining of crude oil or the processing
of natural gas. A comparison of LPG and natural gas reveals that in terms of
functionality, they perform the same functions. However, the distribution of natural
gas, unlike LPG, requires reticulation infrastructure such as pipelines to be in place
and this infrastructure is only available in a few areas in South Africa. This shows
that there is limited competition between LPG and LNG in South Africa given the
existing supply-side substitutability constraints.

Findings and recommendations

1.6. The Commission performed an in-depth analysis of the submissions made by
market participants (refineries, wholesalers, retailers, relevant government bodies
and regulators, and technical consultants) and from stakeholder engagements,
meetings and field investigations. Some of the general findings are highlighted
below:

Concentration and Ownership

1.7. There are only five refineries that are currently producing LPG in South Africa
(SAPREF, ENREF, Sasol, PetroSA, and CHEVREF). At a wholesale level, the
market is highly concentrated with four large wholesalers accounting for significant
market share. The recent mergers between Easigas/Reatile and Totalgaz/KayaGas
have resulted in increased in concentration in supply of LPG to bulk and cylinder
markets. The increase in market concentration amongst the wholesalers is fostering
an environment which is conducive for coordination.

4 World LP Gas Association website
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1.8. The major wholesalers are Afrox, Easigas, Totalgaz and Oryx. These major
wholesalers collectively account for more than 90 percent of the wholesale market.
In addition to the high levels of concentration, new entrants and small existing firms
must overcome high barriers to entry in the wholesale markets. These entry barriers
include, amongst others (i) extensive capital investment, (i) regulatory hurdles, and
(iii) security of supply of LPG.

1.9. Some of the wholesalers were vertically integrated with refineries in the past and
have maintained these relationships. The four major wholesalers are all foreign-
owned companies with limited black ownership.

1.10.  In addition to the general findings, the Commission concluded that the following
features prevent, restrict or distort competition in the LPG sector:

The regulatory environment

1.11.  The Commission’s investigation identified a clear need for implementing measures
aimed at improving the regulatory environment in which the LPG sector operates.
The Commission found significant hindrances in the regulatory environment which
may encumber the ability of potential competitors to enter and/or expand within the
LPG sector.

Price regulation

1.12.  The pricing regulations applied to the LPG industry most commonly constitutes
the maximum refinery gate price (‘“MRGP”) and the maximum retail price (“MRP”)
which are determined by the Department of Energy (“DoE”). While the DoE made a
commitment in 2012 to review the adopted price methodology for MRGP and MRP,
the Commission found that this has not materialised.

1.18.  Thecurrent MRGP framework does not give refineries adequate incentive to prioritise
LPG production as compared to other petroleum products. The lack of incentives
by refineries impact negatively on the security of supply for LPG. The Commission’s
comparative assessment indicated that, for smaller volumes of LPG, the MRGP is
lower than its landed import price. The Commission learnt that the driving factor
behind the high cost of imported products relates to logistics. As South Africa has
limited import and storage facilities for LPG, import efficiency and optimisation is
key to sourcing LPG at a lower cost.

1.14.  The Commission found that importing larger parcels of LPG would result in the
landed import price being lower than the MRGP. The Commission is of the view that
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to encourage the sustainable supply of LPG throughout the year, the focus of this
sector should be on constructing larger import and storage facilities. This finding
does not absolve the DoE from its responsibility to review the pricing methodology.

1.156.  Regarding price monitoring, the Commission found limited evidence of the effective
monitoring and enforcement of regulated prices (the MRGP and the MRP) by the
DoE. The Commission found the DoE does not monitor the MRGP and has limited
resources with which to monitor the regulated retail price of LPG (the MRP). The DoE
has only nine inspectors across the country responsible for monitoring all petroleum
products, including LPG. These nine inspectors monitor an estimated 5 112 fuel
retail service stations or sites in the country and DoE indicated that the inspectors
cover just under 2 000 service stations annually. This implies that it might take over
two years before another inspection takes place at the same service station. This
lack of monitoring results in pricing abuse by the market participants. The sanctions
of violating maximum pricing are ineffective as the DoE does not have prosecutorial
powers and have to refer such cases to law enforcement entities for prosecution.

1.16.  The Commission recommends the following:

1.16.1. NERSA must undertake pricing and the monitoring of MRGP and MRP.

1.16.2. Price deregulation after supply constraints have been resolved. The
reason for this is that the immediate deregulation of pricing may cause
price increases above the current MRGP and consequently MRP, given the
significant regulatory bottlenecks identified as well as the supply constraints
faced by the sector. To circumvent this concern, the Commission is of
the view that import efficiency and optimisation should be prioritised.
This would result in an increase in import storage capacity and make it
possible to accommodate larger LPG parcels, allowing for an increase in
LPG supply domestically.

1.16.3. To give effect to the recommendation in 1.16.2. above, the DoE must
undertake a study on how price deregulation in the LPG industry can be
achieved.

1.17.  The Commission is of the view that the deregulation of prices in the sector must be
regarded as a long-term solution and should only be considered after the existing
supply bottlenecks have been resolved. The priority in the short-term must be to
improve import efficiency, increase import storage capacity and accommodate
larger LPG parcels in order to allow for an increase in LPG supply domestically.
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Non-price regulation

1.18.  The Commission found the overlap in mandates and misaligned regulatory incentives
create uncertainty amongst market participants. This overlap causes barriers to
entry by delaying much-needed investment (import, loading and storage facilities)
into this sector.

1.19.  On infrastructure related licensing, the Commission found that several regulators
are involved in infrastructure licensing and have overlapping jurisdictions that
could lead to projects being stalled. For example, the Commission found it can
take almost four years for a refinery to obtain regulatory clearance and over three
years for a wholesaler to commence operations, due to the heavy administrative
requirements and regulatory review process. This entails processes which include
obtaining a wholesale licence, environmental authorisation, construction licence
and an operation licence, amongst others.

1.20.  Regarding regulatory overlaps, the Commission found that significant bottlenecks
are caused by overlapping and complementary jurisdictions of the National Energy
Regulator of South Africa (“NERSA”) and Transnet National Ports Authority (“TNPA”)
regarding approvals for the construction of import and storage facilities at the ports.
The Commission found that, in terms of the National Ports Act, the TNPA is permitted
to grant concessions to infrastructure developers within port boundaries. At the
same time, such infrastructure requires licensing under the Petroleum Pipelines Act,
administered by NERSA, leading to an overlap in jurisdictions as well as inconsistent
policy outcomes.

1.21.  The Commission also found a mismatch between the TNPA's 20-year concession
agreements and the Petroleum Pipelines Act regulations. The former incentivises
recoupment in 20 years, whereas the Petroleum Pipelines Act regulations allow
depreciation over the useful life of the asset. In most cases, the assets concerned
ensure useful life of longer than 20 years. NERSA licences are valid for 25 years
in terms of the Petroleum Pipelines Act as opposed to TNPA concessions. This
misalignment can then become an issue in relation to the appropriate tariff to be
charged since the period over which to recover the investment differs. This might
lead to projects being stalled if the investor is not satisfied with the NERSA-approved
tariff. Regulatory certainty is required in order to attract investment in this sector
and this is not guaranteed by the current system due to the observed misalignment.

1.22.  Policy harmonisation and regulatory clarity across the various bodies are required to
allow for better decision-making, taking cognisance of any outstanding processes
required by other regulators. This might also call for improved sequencing of these
processes (where possible).
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1.23.  The Commission found that the holders of DoE wholesale licences owning storage
facilities for their operations (as defined in the Petroleum Pipelines Act) also require
licensing by NERSA. This creates an additional burden on wholesalers to approach
multiple regulators that might act as a disincentive to investment. These licensing
requirements could be housed under one regulator to ensure streamlined services
and reduce delays.

1.24.  The Commission recommends the following:

1.24.1. NERSA must be the regulator responsible for issuing wholesale licences
and the monitoring thereof. NERSA is also involved in licensing import,
loading and storage facilities for market participants including wholesalers.

1.24.2. NERSA and the TNPA's adjudication processes should be aligned to avoid
delays in the construction of import and storage facilities and resolve the
issues identified. As an MOU has been signed between the two entities, the
Commission recommends that it be used as a mechanism to give effect
to this recommendation. In addition, there should also be a sequencing of
legal processes.

Limited domestic supply

1.25. The Commission’s analysis found that the production of LPG in South Africa is
limited and that imports are used to fill in the gaps in the supply of same. The
Commission also found that the current import infrastructure is inadequate and has
stifled the uptake of LPG. The Commission notes that a number of import facility
licences have been granted and if all these facilities are constructed the supply
bottlenecks will be addressed. In addition, the Commission found that significant
obstacles are caused by the overlapping jurisdictions of NERSA and the TNPA in
relation to approvals for the construction of import and storage facilities at the ports.

1.26.  The Commission recommends the following:

1.26.1. A review of the regulatory frameworks applicable to the construction of
LPG import and storage facilities at ports, as outlined in the applicable
legislation including the National Ports Act and the Petroleum Pipelines
Act.
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Long-term supply agreements

1.27.  The Commission found refineries prefer long-term supply agreements. This may
be ascribed to, inter alia, commercial considerations like the reliability of volume
upliftment due to storage limitations at refineries for LPG, established credit and
payment histories, and the existence of historical relationships. Problems in securing
supplies of LPG from refineries pose a significant barrier to entry for wholesalers.
Wholesalers with long-term contracts have a competitive advantage over those
relying on short-term contracts or the spot market. The ability of competitors to enter
and/or expand at the wholesale level may be affected negatively due to foreclosure of
supply. In a sector where price is regulated and where there are supply constraints,
securing a reliable supply of LPG is crucial for competition.

1.28.  The Commission also found that the allocation of LPG by the majority of refineries
takes place in the following order: (i) Internal consumption to satisfy the refineries’
own operational needs — this ranged from 30% to 70% of total LPG production
for some refineries for the period 2010 to 2014; (i) Contractual obligations which
accounted for an average of 82% of the LPG available to the market between 2010
and 2014; and (i) Spot sales which accounted for the remaining 18% of the total
sales in the market.

1.29.  Upon further analysis, the Commission found the following with regard to a number
of long-term supply agreements in place between the refineries and wholesalers:

1.29.1. In terms of the duration of the contracts, some agreements were renewed
with the same wholesaler for over 25 years. Contracts exist with some of the
large wholesalers including unlimited renewal clauses. These clauses have
the effect of creating “evergreen contracts”, thus entrenching incumbency
advantages for the parties involved.

1.29.2. Some long-term supply agreements contained provisions for discounts on
the MRGP up to a maximum of 10%. Small wholesalers, whether in a supply
agreement or not, do not benefit from any significant price discounts. Whilst
the Commission takes cognisance of the principle of volume discounts
afforded to large wholesalers, it noted that smaller wholesalers found
themselves having to price competitively against the more established
larger wholesalers despite the declining volumes available on the spot
market and without benefiting from any discount on MRGP.

1.30.  The Commission found the long-term supply agreements offered by the refineries
to large wholesalers have resulted in some degree of competitive advantage.
These long-term supply agreements are offered on a preferential basis, allowing
large wholesalers to maintain their positions in the market, regardless of new
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entries. Further, the Commission’s analysis revealed the perpetuation of historical
relationships that Shell and BPSA had with SAPREF regarding the allocation of
LPG. The perpetuation of these historical relationships, through Shell and BPSA
to Easigas and Oryx, is likely to afford these wholesalers a competitive edge in a
market marred by insufficient and on occasion inconsistent supply.

1.31.  The competitive position of a wholesaler (large or small) is dependent on being able
to obtain a sufficient and consistent supply of LPG. The Commission is of the view
that the market is likely to be more competitive if smaller wholesalers are able to
secure sufficient volumes of LPG on a consistent basis. The price competitiveness of
the smaller wholesalers that were able to secure LPG volumes clearly demonstrated
this.

1.32.  The Commission recommends the following:

1.32.1. Existing evergreen agreements or agreements with more than a ten-
year duration must be capped to a maximum of ten years. The ten-year
duration will provide sufficient opportunity for wholesalers to recoup the
cost of investment in bulk storage equipment required to store the large
volumes of LPG as negotiated in the supply agreements. This contract
duration will provide refineries with predictability of demand for LPG, so
they can mitigate against situations of under- or over-supply. The ten-year
duration was determined using the typical recoupment period required
by wholesalers for the various investments they need to make prior to
operating in the market.

1.32.2.  Allautomatic renewal clauses must be removed from all supply agreements.

1.32.3. To improve LPG access to small wholesalers, refineries must allocate a
minimum of ten percent LPG production (excluding internal consumption)
to small wholesalers on at least two-year supply agreements. The
Commission believes that the ten percent allocation must not be made
available to small wholesalers on a take-or-pay basis, as this would
increase the barriers created by financial limitations. In the event that small
wholesalers are unable to purchase the entire ten percent, the remaining
LPG can be sold in the spot market to any buyer.

1.33. These recommendations are a short-term solution to the supply constraints in
the LPG sector, as it is envisaged that within five years South Africa’s LPG import
infrastructure and the storage facilities at its ports will support increased LPG
imports, averting the domestic supply shortage.
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Sale of LPG through cylinders

1.34.  The Commission analysed: () The effects of the cylinder exchange practice; (i)
Allegations received regarding cross-filling cylinders; and (jii) Allegations received
regarding hoarding cylinders and the effect this has on competition.

Cylinder exchange practice

1.35.  Cylinder exchange practice functions as follows: when one supplier or distributor
receives cylinders belonging to another supplier, the supplier that received the
cylinders returns the cylinders to the other supplier and in turn receives any of its
own cylinders which the first-mentioned supplier may have in its possession.

1.36.  The Commission found distortions to competition derived from using the cylinder
exchange practice. The cylinder exchange practice acts as a potential barrier to
entry into the cylinder market as it is governed through bilateral agreements and
these agreements have made participation by new entrants difficult.

Cylinder deposits

1.37.  To gain access to a cylinder, end-users may choose to either purchase the cylinder
outright or pay a deposit fee on it. In the latter instance, the end-user becomes
entitled to use the cylinder, whilst the wholesaler retains ownership thereof.
According to the DoE, the deposits were put in place to help lower the cost of
acquiring a cylinder for domestic end-users. The DoE’s MRP Working Rules (2010)
state that “deposits on cylinders will be limited to a maximum amount of 45% of the
cost of a cylinder and will be adjusted annually”.

1.38.  The Commission found evidence indicating that the uniform deposit fee applied
until 2015 was not equivalent to the 45% maximum cylinder deposit fee prescribed
by the DoE. In addition, the DoE has not reviewed the deposit fees annually since
2010, as stipulated in the working rules.

1.39.  The Commission has found evidence suggesting collusion among wholesalers
to increase cylinder deposit fees. The Commission received information from an
anonymous distributor indicating possible collusion by the four main wholesalers,
Afrox, Totalgaz, Oryx and Easigas, through co-ordinated increases in their deposit
fees for the various gas cylinder sizes. These wholesalers all notified their distributors
of a pending increase in the cylinder deposit fee, while at the same time introducing
a non-refundable rental fee for using their cylinders. Following these allegations, the
Commission has thus initiated an investigation.
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1.40.  The Commission found that using a uniform deposit fee across all cylinder sizes is
not justified, as domestic end-users (using the smaller-sized cylinders below nine
kg) are paying the same deposit as commercial customers using larger cylinders
(19 kg and above).

Cylinder cross-filing practices

1.41.  The Commission found that cross-filing is prevalent in the sector and occurs
through either legal® or illegal means. Safety was noted as a key concern related to
the filling of cylinders illegally. Filling and distributing another wholesaler’s cylinders
in the absence of an agreement (or some form of consent) is unlawful.®

1.42.  The Commission is of the view that both safety and competition considerations
are important to the long-term sustainability of and investment in the LPG sector.
To foster an environment where competition amongst wholesalers may thrive, a
customer’s ability to fill their cylinder(s) at any accredited filing site is important.
Accreditation of the sites and training of fillers is crucial.

1.43.  The Commission recommends the following:
Cylinder deposit fee
1.43.1. NERSA must be responsible for the determination of the cylinder deposit
fees and must review same on an annual basis, so that they are aligned

with changes in market conditions.

1.43.2. The deposit fee for each cylinder size must be linked to the cost of the
cylinder.

1.43.8. The Commission will continue with its ongoing cartel investigations
separate from the market inquiry process.

Cylinder exchange
1.43.4. The cylinder exchange practice must be more inclusive. No wholesaler

should unreasonably deny another party the opportunity to enter a bilateral
agreement to facilitate the exchange of cylinders. Any wholesaler who has

5 Cross-filling, within the current legislative framework, is legal if permission is granted (in writing) by another wholesaler to fill its cylinders. The
Commission has noted instances where cross-filling is done for a fee. Most of these instances have occurred amongst established players.
6 The courts have relied on the SANS 100019:2001 regulation in establishing this. This means that South African

wholesalers and distributors are unable to engage in cross-filling without the consent of their competitors. The
courts found that wholesalers derive an unfair advantage in refilling competitors cylinders mainly related to the loss
in revenue (as the wholesaler would then lose the opportunity to use their own cylinder to sell LPG).
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invested in cylinders and complies with all relevant regulations, including
those relating to safety, should not be barred from participating in cylinder
exchange.

1.43.5. The current hybrid cylinder ownership model must continue to enhance
customer choice. More specifically:

1.43.5.1. For 9 kg cylinders and below, customers must have the choice
to either lease a cylinder from a wholesaler or purchase a
cylinder directly from a wholesaler or retailer.

1.43.5.2. If a customer chooses to lease the cylinder, they may only fill
their cylinder at the respective wholesaler or its designated
distributor or they may exchange the cylinder at any accredited
cylinder exchange site.

1.43.5.3. If a customer chooses to purchase a cylinder, they may fill their
cylinder at any accredited filling site.

Cylinder cross-filing

1.43.6. Cross-filling of LPG cylinders should occur within the confines of the law,
which under section 10(4) of the OHSA requires written consent prior to a
wholesaler filling the LPG cylinders of another wholesaler. The Commission
is of the view that this practice must continue and the responsible
enforcement authorities must impose the necessary sanctions to curtail
any violation.

1.43.7. The responsible enforcement agencies must impose sanctions against
illegal cross-filling. The Commission recommends cross-filling LPG
cylinders must continue to the extent that it is practised legally. Where it
occurs illegally, the relevant enforcement agencies must step in and curtail
the illegal behaviour.

The high cost of switching

1.44.  The Commission found that switching takes place within the bulk LPG segment of
the market, but it does not occur seamlessly. The ease of switching depends on
the costs likely to be incurred by the end-user. These costs relate to the possible
disruption in supply because of protracted negotiations between the incumbent
and new suppliers on commercial terms for the sale of the equipment, or delays
experienced in removing LPG equipment when no agreement can be reached on
commercial terms. Customary reasons cited for not switching included: (i) The end-
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user’s ability to renegotiate their supply contract to get more favorable terms (like
lower pricing); or (i) Circumstances where the cost to switch suppliers outweighed
any savings that the end-user might derive from switching.

1.45.  The Commission found bulk end-users took the following into account when
considering switching: (i) The substantial capital investment required to install LPG
bulk tanks and cylinder manifolds; (i) The ownership of equipment usually remaining
with the party providing the capital outlay (typically the LPG supplier and not the
end-user); (iii) Safety considerations and regulations; and (iv) The existence of highly
restrictive supply contracts between LPG wholesalers and end-users.

1.46.  The Commission analysed the terms and conditions of supply agreements between
LPG suppliers and end-users. The Commission found bulk LPG supply agreements
are structured in a vague manner regarding equipment ownership” during and after
the expiration of the initial supply agreement. In particular, the Commission found
that there is limited disclosure of when the costs of the installed LPG equipment will
be fully amortised and whether the end-user will ever own the installed equipment.
An examination of the supply agreements revealed that in the majority of cases,
equipment ownership lies with the wholesale supplier. Ownership is not transferred
to the bulk end-user at the end of the contract term.

1.47.  Supply agreements entered into by tenants and proprietors or property developers
at shopping centres are structured in an equally vague manner that does not
facilitate switching. The same applies for residential estates where a body corporate
and a supplier enter into a supply agreement. The following salient features were of
particular concern to the Commission:

1.47.1. Ownership of the installed reticulation system rests with the supplier even
where the property owner fully amortised the cost of the installation.

1.47.2. The LPG supplier signs an initial contract with the proprietor to install and
operate the equipment at a shopping centre. Subsequent to this, the LPG
supplier enters another contract with each of the tenants at the shopping
centre for the supply of LPG. Given that the contracts between the supplier
and the proprietor and those between the supplier and the tenants are
entered at different times, the duration of the contracts is staggered. This
means that if the tenants’ termination period is not aligned with that of the
proprietor, neither the proprietor nor the tenants can switch suppliers.

1.47.3 The Commission found evidence of some supply agreements that included
clauses under which wholesalers pay the proprietors a monthly rental fee

7 The equipment referred to above includes bulk tank and the reticulation system.
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or commission commensurate with the volume of LPG consumed by the
tenants or based on a percentage of the invoiced amount. The argument
provided by market participants was that the payment is for rental space
(the space where the bulk tanks are installed). The Commission found
this might be construed to provide perverse incentives to proprietors to
ensure the continued use of a certain wholesaler’s LPG, thus inhibiting the
ability of the shopping centre (or residential estate) to switch LPG suppliers
even if the tenants were to identify a supplier with a competitive price. A
separate rental agreement between mall owners and LPG wholesalers
for the space in which the bulk tank or equipment is installed should be
considered.

1.48. The Commission found the limited disclosure of these salient features of supply
agreements creates an environment wherein end-users are unable to seamlessly
switch at the end of a contractual period as the installed equipment is either not fully
amortised or ownership of the equipment remains with the supplier (regardless of
the full amortisation of the equipment).

1.49.  The Commission recommends the following:

1.49.1. Separating the LPG supply agreement from the LPG equipment agreement.
The parties to any supply agreement must separate the agreement
in relation to the supply of LPG from that pertaining to the use of LPG
equipment. The LPG equipment agreement must reflect the cost and
usage of the installed LPG equipment, while the LPG supply agreement
should reflect the cost of the supply of LPG. The agreement pertaining
to the cost and usage of LPG equipment must provide for the end-user
to own the installed equipment after the costs have been fully amortised,;
or, alternatively, it must be clear that the equipment is subject to a rental
agreement. The contracts contemplated in this recommendation should,
at a minimum, include the following terms:

1.49.1.1. By default, contracts between customers and wholesalers
must contain provisions for transferring tanks, with a clear
methodology for valuing the equipment.

1.49.1.2. Incoming suppliers must have a right, subject to a
commercially agreeable arrangement, to buy the existing
tank and piping equipment from the outgoing supplier. The
incoming supplier must have two options: first, to negotiate
with the incumbent for the transfer of the equipment; or, take
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over the equipment based on the existing terms between the
customer and incumbent supplier. The outgoing supplier will
have an obligation to sell the equipment at a price determined
by applying the appropriate methodology.

1.49.1.3. Customers must be provided with information on how to
switch in their contracts. This information must be clearly
explained before they sign the contract, and both parties
must sign a legal declaration to prove that this discussion took
place. All future supply agreements must contain this legal
declaration and that it must be added as an addendum to
supply agreements already in existence.

1.49.2. Guidelines for the valuation methodology of LPG equipment. In order
to facilitate the transfer of LPG equipment and reduce any potential
impediments in commercial negotiations relating to same, NERSA must
develop and publish guidelines setting out the appropriate valuation
methodology that market participants can use for the sale and transfer
of bulk installation LPG equipment (e.g. bulk tanks, cylinder manifold
and reticulation system). This is specifically in relation to those instances
wherein a new LPG supplier seeks to purchase existing and previously
used LPG equipment from the incumbent supplier for the purposes of
supplying a bulk customer.

1.49.3. The mandate of NERSA must be expanded to include the resolution of
disputes relating to the interpretation and application of the valuation
methodology of LPG equipment. In the event of a dispute in the
interpretation and application of the valuation methodology for the transfer
of LPG equipment, such disputes should be referred to NERSA.
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2. Market inquiry process

2.1. The Commission initiated an inquiry into the LPG sector in terms of Chapter 4A
of the Act. The Commission had reason to believe certain features of the sector
prevented, distorted or restricted competition. The terms of reference (“ToR”)
identified the following broad themes as the rationale for initiating the market inquiry:

2.1.1. Structural features of the market;

2.1.2.  High switching costs;

2.1.3.  The regulatory environment and its impact on competition; and
2.1.4. The limited usage of LPG at the household level.

2.2. The discussion sets out a summary of the process followed in conducting the
market inquiry.

Launch of the market inquiry

2.3. On 15 August 2014, the Commission officially announced the initiation of the
market inquiry into the LPG sector and the ToR were published in the Government
Gazette as mandated by the Act. The ToR provided for key phases and for the main
activities that would take place during each phase. These included:

2.3.1.  Phase 1: Evidence gathering/investigation.
2.3.2.  Phase 2: Competition assessment.
2.3.3.  Phase 3: Reporting.

2.4. Following the publication of the ToR, the Commission published the Stakeholder
Participation Guidelines (“the Guidelines”) on 2 September 2014. The Guidelines
contained the rules of participation applicable to all stakeholders. The Guidelines
essentially provided a fair opportunity and a transparent process for all stakeholders
to participate effectively. They outlined (i) who could participate in the market
inquiry and how they could submit information; (i) the treatment of confidential
information; (ii) the activities of the market inquiry; and (iv) the powers available to
the Commission, amongst other issues. On 15 September 2014, the LPG market
inquiry officially commenced.
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Phase 1: Evidence gathering/Investigation

2.5. In collecting information for the market inquiry, the Commission contacted at least
90 market participants operating across the industry value chain. Interactions
with stakeholders occurred in different forms, namely (i) Meetings; (i) Site visits;
(iiiy Teleconferences; (iv) Responses to calls for submissions with a further call for
submissions; and (v) Information requests. Details of each type of interaction, and a
list of the respondents, follow:

2.6. Calls for submissions: The Commission published two submissions inviting all
interested stakeholders to make formal submissions. The initial call for submissions,
published on 16 September 2014, provided a list of questions related to the issues
identified in the ToR as the rationale for the market inquiry. Stakeholders were
advised that their responses need not be limited to those issues, but could extend
to other matters that might be relevant to the inquiry, including the impact of the
identified issues on the state of competition in the LPG sector.

2.7. Based on the information received by way of the responses to the initial call for
submissions, the Commission identified specific factors that could have an impact
on competition. Accordingly, the Commission published a call for further submissions
on 27 August 2015 requesting that market participants provide further submissions
and information regarding these identified factors. Interested stakeholders were
encouraged to provide any additional information on any other issue identified as
being relevant to the promotion of healthy competition in the LPG market.

2.8. Introductory meetings, teleconferences and site visits: The Commission
engaged in face-to-face meetings and teleconferences with various stakeholders to
obtain more details particular to features of the LPG sector and/or the stakeholders’
activities within the market. These engagements also served to encourage
stakeholder participation across the value chain. In addition, the Commission was
afforded the opportunity to visit the facilities of producers, wholesalers, distributors
and large industrial consumers of LPG. These site visits contributed to the
Commission’s improved understanding of the LPG value chain. Tables detailing the
stakeholders contacted are included in Annexure A1.

_
BT

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 28 APRIL 2017 No. 40815 49

2.9. Information requests: In March 2015, the Commission issued a first round of
information requests to selected market participants. The purpose of the information
requests was to obtain detailed information from the various market participants
within each level of the value chain in the LPG sector relating to their respective
businesses. The information submitted by stakeholders assisted the Commission in
understanding the pertinent issues in the LPG value chain, the interactions between
market participants across the value chain, and the regulatory environment.

2.10.  In August 2015, the Commission issued a second round of information requests to
a narrower selection of market players. These information requests focused on key
issues identified by the Commission which warranted further examination. Refineries
were probed on issues relating, inter alia, to their relation with wholesalers, supply
allocation decisions, long-term supply agreements, switching and pricing, import
facilities, storage capacity and licensing. Wholesalers were requested to provide
further pricing information, details about the procurement of cylinders and the
number of cylinders in circulation, cylinder exchange practice and cylinder deposit
prices, amongst other things. Industrial users were also requested to submit
information about their arrangements or relationships with LPG suppliers and their
ability to switch between LPG suppliers, and they were asked to comment on the
ownership of LPG equipment. Regulators were questioned about the regulatory
requirements in place and the rationale for implementing various regulations.

Phase 2: Assessment of the state of competition

2.11.  Phase 2 of the market inquiry involved an assessment of the state of competition
in the LPG sector based on the information received from market participants. A
range of analytical techniques, both qualitative and quantitative, was applied to
understand and draw conclusions on the nature of competition in the sector, and
the impact of any particular feature or conduct observed within the sector.

2.12.  The Commission’s activities in this phase included: (i) Describing the relevant
product and geographic markets; (i) Assessing competitive dynamics in the defined
markets; (i) Assessing whether any features of the market lessened, prevented
or distorted competition; and (iv) Drawing conclusions regarding the state of
competition in the LPG market. Following the assessment referred to above, the
Commission published its preliminary findings and proposed remedies and invited
interested stakeholders to provide input on the recommended solutions and/or
actions. The input received from stakeholders was assessed and incorporated into
the analysis to enhance the outcomes of the market inquiry process.
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Phase 3: Reporting

2.13.

The final phase of the market inquiry involved the drafting of the final report on the

state of competition in the LPG sector and publishing the report in the Gazette,

under Section 43B of the Act.

Table 1: Key milestones during the inquiry

Gazetted terms of reference

15 August 2014

Stakeholder participation guidelines

02 September 2014

Inquiry commenced

15 September 2014

Published call for submissions

16 September 2014

Received responses to call for submissions

31 October 2014

Introductory stakeholder engagements and site visits

05 January 2015 to 27 February 2015

Issued first round of information requests

02 March 2015 to 31 March 2015

Analysis of responses to first round of information requests

01 June 2015 to July 2015

Issued second round of information requests

04 August 2015

Further call for submissions on specific factors

27 August 2015

Consultation with market participants

01 February to 29 February 2016

Gazetted amended terms of reference

23 March 2016

Publication of the draft recommendations for public comment

10 May 2016

Comments on proposed recommendations

11 May 2016 to 29 July 2016

Engagements with stakeholders

01 July 2016 to 31 August 2016

Gazetted amended terms of reference

28 September 2016

Further consultation with key stakeholders

01 November 2016 to 28 February 2017

Finalisation of the market inquiry

31 March 2017

2.14.

During the market inquiry, the Commission placed several documents on its website.

These included the ToR, participation guidelines, a statement of issues and draft

recommendations for public comment.
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3. Background to the LPG sector in South Africa

3.1. This section provides a product description and an overview of the characteristics
and uses of LPG, and compares pricing for different sources of energy. It also
provides a summary of the government policy documents pertaining to LPG.

Product description

3.2. LPG is the abbreviation used to describe liquefied petroleum gas, a group of
hydrocarbon gases typically containing three or four carbon atoms per molecule
and often referred to as C, or C,. The normal constituents of LPG are propane
(chemical formula C,H,), propylene (C,H,), butane (C,H, ) and butylenes (C,H,).2

3.3. Although there are many variations of LPG, it is primarily made up of propane (60%)
and butane (40%) and it is compressed into liquid form for ease of transport, storage
and handling.® LPG is either produced as a by-product of the oil and gas refinery
process or it is extracted “from oil or ‘wet’ natural gas streams as they emerge
from the ground”.”® It is normally stored in liquid form in pressurised tanks and
transported by road in tanker trucks or in cylinders. LPG is a homogenous good, as
the physical features and the quality of the product supplied by each supplier are
the same.

3.4. In South Africa, quality specifications for LPG are defined by South African National
Standards (“SANS”) 1774:2007, outlining the requirements for LPG mixtures
intended for use as fuel. LPG, as a liquid, is colourless, and as a vapour, cannot be
seen. Pure LPG has no distinctive smell, but for safety reasons, a stenching agent
is added prior to distribution to aid detection by the human nose at very low levels.

How is LPG produced?

3.5 Three main approaches are followed in producing LPG in South Africa, namely: (i)
Crude oil refining; (i) Gas to liquid (“GTL”); and (jii) Coal to liquid (“CTL”). The crude
oil refining process is the most customary approach to producing LPG in South
Africa. Shell and BP South African Petroleum Refineries (Pty) Ltd (“SAPREF”), Engen
Petroleum Ltd (“ENREF”), and Chevron South Africa (Pty) Ltd (“Chevron”)' utilises
crude oil refining to produce LPG. The Petroleum, Oil and Gas Corporation of South
Africa SOC Ltd (“PetroSA”) and Sasol Ltd (“Sasol”) are the only refineries making

8 World LP Gas Association website
9 See World LP Gas Association (WLPGA) website at: http://www.worldlpgas.com/
10 Discussion document on the Review of the Maximum Refinery Gate Price of Liquid Petroleum

Gas. Government Gazette, Notice 886 of 2012. Dated 24 October 2012.
Al Although Natref does not produce LPG, it also uses the crude oil refining process to produce other liquid fuels.
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use of the GTL and CTL processes in LPG production. Each of these approaches
is briefly discussed:

3.6. Crude oil refining. LPG is produced as a derivative of the crude oil refining process
through the absorption of the gas streams emanating from the several stages of
the process. The components of LPG are released at various stages of the refining
of crude oil (ke the atmospheric distillation stage, the reforming stage and the
cracking stage). Approximately 3% of a barrel of crude oil may be refined into LPG.
This estimation is dependent on the type of crude oil, the sophistication of the ail
refinery, and the market value of propane- and butane-derived products as opposed
to that of other petroleum products.

3.7. Gas to liquid. PetroSA uses the GTL approach where LPG is produced via
cryogenic separation of the primary feed (natural gas) to the GTL refinery. More
specifically, the propane and heavier hydrocarbons are separated from the natural
gas received from the offshore plant. The resultant lean natural gas is then fed to
the gas-reforming unit at PetroSA. The propane, butane and heavier hydrocarbons
are fractionated further, after which the LPG is routed to storage and the heavier
products are routed to various units for processing.

3.8. Coal to liquid. The CTL approach used by Sasol is a bit more complex and is
illustrated in figure 1.

Figure 1: lllustrative diagram of coal-to-liquid production process
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Source: Sasol submission, March 2015

_
BT

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 28 APRIL 2017 No. 40815 53

3.9. According to Sasol,

“Coal is gasified into raw gas in the gasification section using steam and oxygen.
The raw gas is then treated in the rectisol unit into pure gas. The pure gas is then
converted into synthetic oil in the synthol process. The synthetic oil is distilled and
processed in the refining units. Propane and Butane are then recovered from the
refinery process unit’s overhead streams and blended into LPG. Propane can
also be routed to the propane cracker to produce ethylene or for sale to propane
customers. Butane can also be routed and blended into the petrol pool.”

3.10.  Sasol further states the CTL process does not compromise the quality of the LPG
produced, but merely results in it having more molecules that are olefinic.” The
difference in the number of olefinic molecules, it says, does not compromise the
quality of the LPG produced as, regardless of the production process used, LPG
must comply with the SANS 1774 requirements, as indicated above. Instead, the
higher olefinic content from the CTL process produces butane, said to be more
suitable for transport fuel blending. This explains why producers maximise butane
in petrol blending rather than in LPG blending.

3.11.  While the ingredients of LPG may be marketed on their own (or independently),
they may also, depending on the configuration of the particular production plant,
be used to produce other products. In particular, the propane and butane used
to produce LPG can also be used to produce alternate products either consumed
by the refinery or sold to generate revenue. The Commission has learned that
the decision-making process in selecting which products to produce is driven by
economic considerations like price and demand factors.

3.12.  LPGis unlikely to feature as a product upon which a refinery will base its commercial
and long-term investment decisions, given that it is produced as a by-product
of the crude oil refining process and refineries derive negligible revenue from the
production thereof. It is unlikely that a decision to construct a refinery or increase
the capacity of a refinery will be driven by the expected return to be obtained when
producing LPG. Instead, it will be driven by the expected return obtained when
producing a range of petroleum products.

12 Olefin molecules are in a class of hydrocarbons with a single double bond. The highly reactive double bond
makes the olefin molecule ideal for conversion to many useful end products. The two most important olefins are
ethylene and propylene (refer to http://www.kbr.com/Technologies/Olefins/, accessed 18 June 2015).
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Uses of LPG

3.18. LPG is primarily used as a thermal fuel in numerous applications. It burns cleanly,
releasing few sulphur emissions and posing no ground or water pollution hazards.

3.14. PG is also used by refineries in their internal production processes. For example,
Engen uses LPG to produce a range of products consumed internally by the refinery,
like refinery fuel, gasoline blending feedstock, alkylate and polymerate. Chevron
produces polygasoline, also being consumed internally. According to Sasol, the
alternative use of propane is cracking it to produce ethylene in the chemical stream,
while butane is blended into petrol in the fuel stream.

3.15.  LPG is used by the following categories of end-users:

3.15.1. Industrial users: These customers use LPG for heating where a readily
controlled temperature is needed (motor vehicle paint shops, or as fuel for
fork lift trucks) within warehouses.

3.15.2. Commercial users: These include, for example, a shopping centre with
several restaurants that may have one bulk tank of LPG, reticulated to
individual restaurants or stores.

3.15.3. Autogas users: LPG can also be used to power motor vehicles. Vehicles
that use autogas are fitted with two fuel tanks, one for autogas and another
for petrol or diesel. The vehicle can switch between autogas and petrol or
diesel at any time.®

3.15.4. Residential users: Household consumers use LPG for cooking, space
heating and water heating.

Direct employment by LPG producers and wholesalers
3.16.  The LPG industry is known to be a labour-intensive industry as compared to other

energy industries.™ The sub-section below assesses the extent to which the South
African LPG sector may be described as being labour intensive.

13 See http://www.autogassa.co.za/
14 European LPG Association; The LPG sector Roadmap,2009
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3.17.  Refineries like Chevron have indicated that none of their employees are designated
to the LPG section of the business. This is likely due to the integrated nature of the
crude oil refining process. Rather, Chevron uses employees from across various
departments (operations, maintenance and planning) to account for the LPG
business in their everyday activities. Chevron is not unique in its approach, as Sasol
Oil submitted that it does not employ full-time employees dedicated to LPG. As
shown, Sasol Oil uses the equivalent of [2<] shift employees and one manager or
clerk to run its LPG sections, tankage and loading systems@(] Similarly, SAPREF
has approximately [¢<] people out of a company staff of approximately [¢<] dealing
with LPG. Itis noted that these employees form part of the broader refinery operating
team and are not specifically designated to work on LPG onlyﬁ%

3.18.  Figure 2 provides a summary of the employees involved in the LPG business of
each refinery.

Figure 2: Total number of employees at the refinery level

Source: SAPREF, Chevron, Engen and Sasol Oil submissions (March 2015 and August 2015)

3.19. The Commission found where a refinery has employed dedicated LPG staff,
the number of employees is minimal when compared to the total refinery staff
complement. In particular, Engen submits that [6<] staff members are employed at
the refinery (2010-2014) to deal with LPG; they account for just over 1% of the total
number of staff at the refinery.'®

15 Engen submission, response to Q13.1 dated 15 April 2015
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3.20. Table 2 provides further evidence that LPG accounts for a small portion of refinery
activities; hence the insignificant allocation of human resources to the area. The
integrated nature of these facilities makes it unsurprising that staff overlap across
different products.

3.21.  Conversely, wholesalers designate a relatively larger number of employees to LPG
supply activities, as displayed in Figure 3 in relation to a few selected wholesalers.®

Figure 3: Direct LPG labour employed by wholesalers

Source: [¥<]

3.22.  Wholesalers employ personnel designated to work on LPG. The number of people
employed by each wholesaler is significantly greater than those observed at the
refinery level. As displayed in Figure 3, Afrox employs the largest number of people,
namely [between 200-300], while Easigas employs [between 100-200]. KayaGas,
at the time of its existence, employed [between 20-60] people. Both Afrox and
KayaGas indicated some workers in their operations are outsourced elsewhere.
KayaGas outsourced [between 50-100] employees, [¢<]. [5<] indicated that most of
their outsourced labour goes to the bulk distribution services.

16 These wholesalers were the only ones to provide the Commission with the requested employment information.
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3.23.  The figures provided by wholesalers and refineries highlight what priority LPG
operations enjoy in their day-to-day business. Refineries designate only a small
portion of their labour force to LPG, as it is a by-product for them, whereas
wholesalers designate large numbers to LPG, given that it is their main sales
product.

Revenue and profitability measures in the LPG sector

3.24.  The financial performance of the LPG sector is assessed. Of particular interest is:
3.24.1. The revenue contribution of the LPG sector to total refinery profits; and
3.24.2. The profitability of the LPG sector in relation to wholesalers’ activities.

3.25.  The sub-section elaborates on these factors.

Revenue contribution of LPG to total refinery profits

3.26.  Asalready mentioned, a refinery is not constructed to manufacture only one type of
product; costs are spread across the refinery business as a whole. More specifically,
an optimal basket of products is produced, and given the insignificant or limited
contribution of LPG to the overall refinery business, companies do not record the
specific return on capital arising from LPG activities.

3.27.  Although SAPREF is the third largest producer of LPG domestically, the product’s
contribution to turnover is minimal. All the molecules used to produce LPG contribute
a very small proportion of the revenue generated by SAPREF. This is reflected in

Table 2.

Table 2: Contribution of LPG to SAPREF’s total revenue (FY2010/11-FY2013/14)
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3.28.  LPGsimilarly appears to contribute little to the overall revenue at [¢<]. The contribution
of LPG to total revenue has consistently remained below 1%; by way of illustration, it
fell from [6<] in FY10/11 to [&<] in FY1 3/14.%9 As with [¢<] and [¢<], the contribution
of LPG to [¢<] revenue is minimal, accounting for around 2% of its total revenue.#<l

Profitability of LPG business for wholesale activities

3.29. LPG appears to be a profitable business venture for wholesalers. The profitability
analysis is based on the four large wholesalers along with Reatile and KayaGas.'”
In the 2012/18 financial year, [¢<] recorded the highest total profit compared to the
other wholesalers (Figure 4). In the 2013/14 financial year, [<] profit contracted by
[between 50-70%)] while [¢<] experienced a growth of [between 50-70%]. The profits
of other wholesalers like [¢<] and [¢<] remained low. [¢<] had not been profitable for
either of the two consecutive years. [¢<] recorded a loss in 2012/13 but recovered
to make a profit in 2013/14.

Figure 4: Wholesalers’ gross profit for FY12/13 and FY13/14

Source: Kayagas, Afrox, Totalgaz, Oryx, Easigas and Reatile Gaz submissions (2015) and financial statements (2014).

17 The information for the profitability analysis was obtained from wholesalers’ financial statements (2014) and submissions dated March 2015.
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3.30.  Figure 5 illustrates the operating profit margin of each wholesaler for FY12/13
and FY13/14. [<] experienced a negative operating profit margin of [5<] and [¢<]
respectively for the two financial years, indicating that costs for [¢<] were increasing
faster than its sales of LPG. [¢<] and [<] both experienced operating profit margins
of [oetween 10-20%] in the financial year of FY13/14. [¢<] and [¢<] operating profit
margins remained lower than those of [5<], [<] and [¢<]. [¢<] operating profit margin
was [between 5-10%] for FY12/13 and [between 5-10%)] for FY13/14 — lower than
those of both [5<] and [¢<]. [<] primarily sells LPG to bulk end-users (characterised
by high volumes at relatively lower prices) whilst wholesalers like [5<], [<] and [5<]
have focused the majority of their business on sales to cylinder end-users (having
lower volumes at a slightly higher price).

Figure 5: Operating profit margins for wholesalers for FY12/13 and FY13/14

Source: KayaGas, Afrox, Totalgaz, Oryx, Easigas and Reatile Gaz submissions (2015) and financial statements (2014).

Government policy perspectives on LPG

3.31.  Several policy documents emphasise the strategic importance of LPG in an
economy struggling with rising energy prices and electricity supply pressures.'®
These policy documents are discussed briefly.

3.31.1. The key document underlying South Africa’s energy policy is the
White Paper on the Energy Policy of South Africa of 1998 (“the
White Paper”), identifying LPG as a viable alternative energy source.
[t further acknowledges that energy consumption is partly based

18 Department of Energy, (2013), Transformation of the Gas Sector. Presentation by Chief Director: Hydrocarbons Policy dated 13 August 2013.
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on the availability of LPG and of possible LPG substitutes with a
heterogeneous energy use across households with different incomes.™
The document recognises the lack of competitiveness at the time
in the gas sector, and that regulation is required to ensure equitable
access for consumers and to avoid the abuse of monopoly power.?
This report not only highlights LPG as an important element in addressing
South Africa’s energy mix; it also recognises this fact in the context of
competition and industrial policy.

3.31.2. A priority of the New Growth Path (“NGP”) is to strengthen regional
integration as regards energy, in particular the scope of energy sources and
their ability to deliver energy reliably. The NGP is aimed at improving existing
energy sourceswhileatthe sametimeexploringotheropportunitieslikegas.?!

3.31.3. LPG also forms part of the DoE’s 2011/2012 — 2015/2016 Strategic Plan.
One of the planned policy initiatives is to provide access to safe, cleaner,
more efficient and portable fuels. Another initiative is to switch low-income
households from using coal, paraffin and biomass.?>?® This is significant in
the sense that 15 years after the White Paper, affordable access to energy
for low-income households remains a priority for Government, and this
concern can be addressed through departmental and national strategies.

3.32.  Through various interactions with the DoE, the Commission is aware that the DoE
is considering a switching strategy?* that will outline how industrial, commercial and
domestic end-users will be incentivised to use LPG.

19 White Paper on the Energy Policy of South Africa, 1998, p30.

20 Ibid. p34.

21 New Growth Path: Framework, p56. Available at: http://www.economic.gov.za/communications/
publications/new-growth-path-series. Accessed on 3 February 2014

22 DoE Strategic Plan 2011/2012 — 2015/2016, p13. Available at http://www.energy.gov.za/files/aboutus/
DoE%20Strategic%20plan%202011_12%20-%202015_16.pdf. Accessed on 3 February 2015.

23 The DoE committed to several targets as part of an LPG pricing and licensing framework. This included developing
an LPG strategy and revising the MRGP and MRP. DoE Strategic Plan 2011/2012 — 2015/2016, p38.

24 Commission received a draft switching strategy document from DoE.
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3.33.  ltis within this policy context that the LPG market inquiry investigated those features
of the market with the potential to lessen, prevent or distort competition. These
features included the limited domestic production and supply of LPG, the incentives
provided by the regulatory environment, and the existence of barriers to entry and
expansion.

Global and domestic market dynamics of LPG?®

3.34.  This section provides a detailed overview of the dynamics of the international and
domestic LPG markets. The trends in LPG production are interrogated, followed by
a description of the domestic LPG production processes in South Africa.

LPG global production trends

3.35.  The top three LPG producers based on average production volumes for 2010 to
2013 were the Unites States of America (“USA”), Saudi Arabia and China, with
Algeria representing the only African country to rank among the top ten LPG
producers in the world (Figure 6). In recent years, a global surge was observed in
LPG production, with volumes reaching over 282million tonnes per year in 2013.
This sudden increase can be attributed to the development of US shale gas and the
increase in demand from Asia-specific markets.

Figure 6: Selected countries — LPG production over time (2010 - 2013, thousand tons)

South Africa
Algeria
Brazil
India
Russia
China
Saudi Arabia
USA
I 1 1 1 1 |
0 10000 20000 30000 40000 50000 60000 70000
LPG Volume
= 2013 = 2012 2011 = 2010

Source: Argus Statistical Review of Global LP Gas 2014

25 This section compares the market dynamics in South Africa to other international jurisdictions. The basis for the selected comparator
countries is mainly the socio-economic structure of each country. A detailed profile of each country is provided in appendix B.

ﬂ
BT | ——

This gazette is also available free online at www.gpwonline.co.za




62 No. 40815 GOVERNMENT GAZETTE, 28 APRIL 2017

3.36.  Due to the surge in USA shale gas production, and following the completion of USA
midstream operator Enterprise Products Partners’ export terminal expansion, the
USA's exports began to rise in the first quarter of 2013. This expansion essentially
resulted in the USA overtaking Qatar as the world’s top exporter. This put pressure
on the global market, with exporters fearing that the USA will become a dominant
player and that pressure will be placed on the price, given this increase in competition.

3.37.  As Asian markets strive to make LPG a primary fuel source, China has emerged as
the second largest producer and consumer of LPG. Chinese, South Korean and
Japanese importers continue to tie up contracts with major USA LNG exporters.
While Asian markets have taken advantage of the increase in the USA LPG
production, northwest Europe was given access to another LPG source in the form
of Russia’s Ust-Luga export terminal that opened in the summer of 2013.

3.38.  In Africa, LPG represented 6.16% of total global production in 2013. South Africa’s
production of an estimated 352 000 tonnes in 2013 is relatively low compared to

that of Algeria and Angola, as shown in Figure 7.

Figure 7: Top African LPG producers and South Africa (2010 - 2013, thousand tons)
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3.39.  South Africa also lags behind other African countries. As illustrated in Figure 7,
Algeria accounts for 54.65% of all LPG production in Africa, followed by Angola and
Egypt at 13.39% and 9.96% respectively. Much of Algeria’s success in the market
is largely due to its infrastructural investments and possibly the decision to commit
to this investment early in the 1990s.

Global LPG consumption trends

3.40. Global LPG consumption reached just under 267milion tonnes per year (t/
yr¥%) in 2013. Although North America is an important LPG consumption
centre, collectively the Asian countries also account for a considerable
portion of LPG consumption. In the international context, South Africa
consumes very small amounts of LPG, ranking 61 in global consumption.?”
Figure 8 demonstrates how minimal LPG consumption is in South Africa relative to
the top global consuming countries.

Figure 8: Consumption of LPG in South Africa relative to selected countries (2010-2013,
thousand tons)
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3.41.  LPG consumption in Africa remains low compared to other countries, representing
a latent potential demand.

26 Argus Statistical Review of Global LP Gas 2014
27 Ibid.
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3.42.  Many of the challenges faced by African countries relate to both infrastructure and
funding. Figure 9 illustrates the consumption of LPG by South Africa and other
African countries. Relative to its African counterparts, South Africa ranks sixth on
the continent. Egypt’s consumption is more than 12 times that of South Africa.

Figure 9: Consumption of LPG in Africa (2010-2013, thousand tons)
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3.43. An analysis of the pattern of consumption across various sectors in African
countries also reveals the lack of diversification in using LPG in South Africa. Figure
10 indicates that LPG consumption across sectors is not as diversified in South
Africa as it is in Algeria or Morocco. Sectors like transport (autogas) and agriculture
are not using LPG in South Africa.
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Figure 10: LPG consumption by sector across the top ten African consumers of LPG (2013)
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3.44.  Concerning the split between the industrial sector and domestic sector LPG
consumption, data sources reveal conflicting results. Data from the Argus Statistical
Review of Global LP Gas 2014 reveals South Africa consumes the bulk of its LPG
in the domestic sector relative to the industrial sector,?® while other sources like
the DoE estimate domestic consumption to be 17% of total consumption. Market
players like [#<] maintain that commercial users account for approximately 85%
of LPG consumption, with households consuming the remaining 15%.5<1 These
mixed results reveal a lack of reliable data available on this sector.

28 Specifically, the split between industry and household consumption is weighted towards domestic use: in 2013, households accounted for 52%
of South Africa’s total LPG consumption while industry consumed the remaining 48% (source: Argus Statistical Review of Global LP Gas 2014).
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4. Dynamics of the LPG market in South Africa

4.1.

The production and supply of LPG involves many players in the value chain, including
the refineries/producers, wholesalers, distributors, dealers, retailers and end-users.
Refineries or producers are typically involved at all levels of the supply value chain,
from the acquisition of crude oil up to the cylinder or bottle retailing level. Some
major wholesalers or distributors also participate in the downstream transportation,
bottling, storage and distribution of LPG. Retailers or dealers may also be involved
in filling LPG cylinders to sell to small industrial/commercial or household end-users.
Figure 11 depicts the Commission’s illustration of the LPG value chain.

Figure 11: LPG supply chain
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4.2.

As discussed, in South Africa LPG is produced primarily as a derivative of the crude
oil refining process. The manufacturers of liquid fuels involved at this level of the
value chain include international oil firms Chevron, Engen, Shell and BP and local
firms Sasol and the state-owned PetroSA.

There are six refineries located around South Africa, of which five produce LPG.
These five refineries account for producing over 80% of LPG consumed in South
Africa annually, while the remainder is imported to compensate for the shortfall. The
Commission has identified the LPG-producing refineries in South Africa:
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4.3.1.  Shell and BP South African Petroleum Refineries (Pty) Ltd (“SAPREF”);

4.3.2.  Engen Petroleum Ltd (“ENREF”);

4.3.3. Sasol Synfuels (Pty) Ltd;

4.3.4.  ThePetroleum Oiland Gas Corporation of South Africa (Pty) Ltd (“PetroSA”);
and

4.3.5.  Chevron South Africa (Pty) Ltd (‘CHEVREF”).

4.4, The National Petroleum Refiners of South Africa (Pty) Ltd (“NATREF”), being a
joint venture between Sasol Oil and Total SA, does not produce LPG. This is due
to the manner in which the refinery was configured and is unlikely to change.®

4.5, Figure 12 shows the geographic locations of each of the different liquid fuel
manufacturing plants (including NATREF). Sasol Synfuels is the only inland LPG
producer. SAPREF and ENREF are both located in Durban, while Chevron is located
in Cape Town and PetroSA is located in Mossel Bay.

Figure 12: Location of LPG producers
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29 The Commission does, however, note that NATREF is a producer of propane and butane molecules. The
Commission understands that the NATREF refinery does not combine the two molecules to produce
LPG, though. (NATREF submission response to question 3.1 dated 9 April 2015)
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Refinery production volumes

4.6. Figure 13 shows the volumes of LPG produced by each refinery in South Africa. As
observed, ENREF is the largest producer of LPG in South Africa.

4.7. SAPREF is the second largest LPG-producing refinery. SAPREF is a joint
venture between Shell and BPSA. The arrangement between the parties is one
of toll manufacturing, where SAPREF manufactures the product on behalf of its
shareholders [X].[Kl The products are owned by Shell and BPSA and are delivered
to their respective customers. Thus, the LPG produced at this refinery is divided
between Shell and BPSA, subject to the conditions agreed upon in the joint venture
agreement.

4.8. Sasol Synfuels refinery in Secunda is the only inland refinery. The smallest LPG-
producing refinery in the country is PetroSA and is based in Mossel Bay, Western

Cape.

Figure 13: Domestic LPG Production (FY2010/11-FY2013/14)

Source: [5<]
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Volume of LPG supplied into the SA market by domestic refineries

4.9. LPG produced in South Africa is made available to third parties, with a portion of the
LPG manufactured being consumed internally by some producers. For instance,
in the 2013/14 financial year, [5<] consumed over [between 50-100%] of the LPG
produced by its refinery, while [5<] and [¢<] consumed [between 30-50%] and
[between 20-50%)] respectively of the LPG produced at their facilities in the same
financial year. [¢<] sold all of its LPG production to third parties, whereas [¢<] did not
record the internal consumption of any LPG.

4.10.  The balance of LPG produced (excluding the LPG is consumed internally) is made
available to the South African market, either through sales to shareholders (as is the
case with SAPREF) or directly to customers. Figure 14 shows the volumes of LPG
actually available for supply into the South African market by the LPG producers.
This is after refineries have accounted for their own internal consumption of LPG. It
is clear that Sasol Qil is the largest supplier of LPG to third parties in South Africa,
followed by SAPREF and Engen.

Figure 14: LPG supplied into the market

Source: [¥<]
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Importers

4.11.  When local supply is unable to meet demand, it is generally supplemented through
imported product — especially during the peak demand season and when there are
planned or unplanned maintenance shutdowns at refineries.

4.12.  Import licenses for LPG are only issued to licensed manufacturers and wholesalers.
These licenses are issued to applicants by ITAC on recommendation by the DoE.*°
At present, [5<] and [¢<] are the only two market participants having imported LPG
regularly. Other market participants like [¢<] and [¢<] have, on occasion, also imported
LPG.

4.13.  LPG is imported through the import facilities located in Richards Bay, Port Elizabeth
and Durban®< [¢<] import facility at Richards Bay@(] has a storage capacity of [<]
tonnes® and handles nearly [5<] tonnes of throughput per day.*'%2 According to [&<],
such imports are usually kept for strategic emergency supply, implying that imported
product is used when there is a shortage of LPG in South Africa.

4.14.  Easigas sub-leases the import facility located in Port Elizabeth from Shell, which leases
it from The National Ports Authority (“TNPA")[KI. The facility has a storage capacity of
[5<] tonnes, and all equipment at the facility is owned by Easigas.[xl The remainder
of the industry players do not have facilities to import LPG,* although [¢<] and [¢<]
have previously used the Saldanha Bay facility on a temporary basis.#< In particular,
as the Saldanha Bay port does not have import facilities in place, the Commission
is aware that wholesalers have made use of road-to-tank transfers to get access to
the imported LPG at Saldanha Bay. The Commission is also aware that KayaGas
has imported LPG at the Port of Cape Town.®S Road-to-tank transfers have the
disadvantage of allowing for smaller parcels of LPG (as compared to importing LPG
using import facilities), and special permission is required from the TNPA.

30 Guidelines governing the recommendations by the Department of Minerals and Energy to the International Trade
Administration Commission regarding the importation and exportation of crude oil, petroleum products and blending
components. Government Notice No. 1069 in Government Gazette (No. 29328 of 3 November 2006).

31 DoE: Presentation to the Select Committee on Economic Development, update on LPG issues dated 2 November 2011.
Available at https://www.google.co.za/url?sa=t&rct=j&q=8esrc=s&source=web&cd=18ved=0CBwWQFjAAahUKEwjb77S0ht_
GAhXuCtsKHcfYCiw&url=https%3A%2F%2Fpmg.org.za%2Ffiles %2Fdocs%2F111102energy_0.ppt&ei=wiKnVd
UGEUBV7AbHsavgAg&usg=AFQJCNHbpuJTrVF-be7 TraV4p2BwDthucA&bvm=bv.97949915,d.bGQ

32 Email from LPG distributor (anonymous), 28 October 2014

33 Submission from &< dated 14 November 2014
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4.15.  LPG is normally imported from international traders like Petredec and Geogas.
These traders supply imported LPG to wholesalers, who in turn on-sell to end-
user customers. These international traders do not appear to supply end-user
customers directly in competition with domestic wholesalers. In addition to these
traders, there are several countries from where LPG can be imported to South
Africa. These countries include Angola, Equatorial Guinea, Congo Brazzaville,
Nigeria and Mozambique.

Brokers/Traders

4.16.  Afrox defines brokers or traders as those entities that obtain allocations from the
refineries but do not invest in any distribution or infrastructure and do not have a
contracted customer base. Brokers or traders obtain an allocation from a refinery
and on-sell it to the highest bidder, using a third-party distributor to deliver the
product.

Major resellers/Wholesalers

417.  The wholesale level of the value chain comprises those players that channel the
LPG from producers or refineries towards end-users. Wholesalers procure and/or
import LPG, after which they direct it in either bulk or cylinder form to: (i) Their own
storage and other facilities; (i) Industrial or commercial end-users; (i) Distributors
and/or resellers; and/or (iv) Households.

4.18.  Factors determining which supply method is used to supply LPG to a customer
include, inter alia, the type of application for which it will be used and the quantity
of gas required for the application. Most small to medium-sized customers are
supplied with LPG in cylinder form (for either single- or multi-user points).

4.19.  Customers requiring significant amounts of gas, like industrial or commercial
end-users, prefer a bulk storage or supply facility. Wholesalers will install a bulk
storage tank in the form of a pressure vessel designed and manufactured under
international standards, with a reticulation system connected to the end-users, be
it at an industrial site or a shopping mall.

4.20.  The wholesaling of LPG is relatively capital-intensive. Primary investment required
comprises bulk transportation tankers, bulk storage facilities, cylinders, filling plants,
delivery vehicles and installation equipment at customers’ premises.

4.21.  In summary, wholesalers’ primary role and activities in the LPG value chain can be
understood as: (i) The bulk purchasing of LPG from refineries or through imports;
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(i) Owning and operating bulk LPG storage facilities; (i) Owning and operating LPG
filling sites and equipment; and (iv) Distributing LPG in branded bulk and/or cylinder
form.#<

4.22. The relative size of a wholesaler depends on its regional dominance, capital
investment, infrastructure and associated Iogistios.[x] The largest players in the
wholesale market comprise companies like Afrox, Easigas, Reatile, Totalgaz and
Oryx, some of which were previously vertically integrated with LPG producers.®*
These wholesalers’ activities are briefly outlined:

4.22.1. African Oxygen Ltd (“Afrox”) is a subsidiary of The Linde Group, a global

company with headquarters based in Munich, Germany.® In 2015, Afrox
had a level 3 B-BBEE rating® with 29.60% black ownership. Afrox is a major
wholesaler and distributor of LPG in South Africa with operations in eight
provinces (with the exception of the Northern Cape). Afrox is also present
in South Africa’s neighbouring countries like Namibia, Botswana, Zambia,
Zimbabwe, Lesotho and Swaziland. Afrox procures LPG from several
domestic refineries (through fixed contracts) including Sasol, Chevron,
Engen and Petro SA and imports LPG through the Richard’s Bay facility.

4.22.2. Afrox is the largest wholesaler and distributor of LPG in South Africa. It
has cylinder-filing plants in 15 major cities throughout South Africa® and
actively distributes LPG between bulk sales [¢<] and cylinder sales @(].[X]
The biggest Afrox customers are in the [¢<] and [<] sectors.#<

4.22.3. Easigas Proprietary Limited (“Easigas”) was a 100% owned subsidiary of

Rubis Energie based in France, supplying LPG to customers in Southern
Africa. On 8 December 2015, the Commission approved Easigas’s
acquisition of Reatile Gaz (Pty) Ltd (“Reatile Gaz”)*" altering the ownership
structure. Easigas is now 60% and 40% owned by Rubis Energie (France)
and Reatile Gaz (South Africa) respectively.® Easigas operates as a supplier
and distributor of LPG (in both bulk and cylinder form) to distributors, retailers
and end-user customers throughout Southern Africa. In 2016, Easigas was
certified with a level 5 B-BBEE rating® with 28.34% black ownership.

34 For example, Oryx entered the domestic LPG sector through the acquisition of BPSA's LPG business while Easigas was previously linked to Shell.
35 The Linde Group owns 50.47% of Afrox. Refer to Afrox Integrated Report 2015, p 6

36 Refer to Afrox Integrated Report 2015, p 46

37 20158ep0525. Reatile Gaz, was a wholesaler and distributor of LPG located in the Gauteng region founded in 2006 as a division of Reatile

Energy, a subsidiary of Reatile Group (Pty) Limited. Reatile Group (Pty) Limited is a black economic empowerment investment company
founded by Simphiwe Mehlomakulu and Sizwe Hopa with investments in the energy, mining and chemical sectors in South Africa

38 Available at http://www.easigas.com/about-us--easigas.html#beecertifiacte. Accessed on 2016.10.27.

39 Available at http://www.easigas.com/assets/certificate---easigas-(pty)-Itd--be8443-s1-020916.pdf
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4.22.4. Easigas is the second biggest wholesaler in the industry by means of its
ownership of 24 cylinder-filling plants situated throughout the Southern
African region. The company’s LPG activity is split between bulk sales [<]
and cylinder sales [<].4°

4.22.5. Oryx Qil South Africa (“Oryx”) is ultimately controlled by The Addex and Oryx
Group based in Malta®< and is the third largest wholesaler in the LPG sector.
In 2014, Oryx was a level 2 B-BBEE contributor*' with [<] black ownership.
Oryx acquired BP SA's LPG business in 2013.%> The company also acquired
Masana’s LPG business, which marketed a variety of BP SA's LPG fuels to
the business sector, including the supply of LPG to large commercial clients.

4.22.6. Oryx has three cylinder-filling plants, one in Gauteng, one in the Eastern
Cape and the other in the Western Cape. Oryx supplies LPG in bulk to [¢<]
distributors nationally that operate Oryx owned cylinder-filling plants.[x]

4.22.7. Totalgaz Southern Africa (Pty) Ltd (“Totalgaz”) is 100% owned by Total Outre-
Mer based in France.*® In 2015, Totalgaz was a level 3 B-BBEE contributor*

with [<] black ownership. Totalgaz operates through a network of 13 depots
and over [<] independent distributor-run sites. Totalgaz is also active in
Botswana and Lesotho.* Totalgaz participates in the wholesale, distribution
and retail levels of the LPG value chain and supplies LPG to the market
mainly through cylinders [<] and the rest through bulk sales [%].[KJ Totalgaz
acquired KayaGas (Pty) Ltd* on 11 February 2016.4"

40 Who owns Whom report, “Manufacture and distribution of gases via pipelines”, May 2014

41 Oryx submission dated 31 October 2014, para 1.1.3, p 2

42 2013May0185

43 Totalgaz submission dated 30 April 2015, p 1

44 http://www.total.co.za/pro/about-b2b/total-southern-africa/totalgaz-south-africa.html. Accessed on 2016.10.27
45 Totalgaz submission dated 15 April 2016, p 2 - 3

46 Case number 2015Nov0629

47 KayaGas was primarily based in the Cape Town region with branches in Pretoria, Johannesburg and

Durban. It had a market share of approximately 1% before being acquired by Totalgaz.
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4.23.  There are several smaller players operating in the wholesale segment of the market.
Some of the players include Top Gas, Wasaa and Camel Fuels amongst others:

4.23.1. Top Gas (Pty) Ltd (“Top Gas”) entered the LPG sector in 2008 and supplies
LPG in cylinders to customers in the domestic, [¢<] and [<] sectors.F<

Top Gas is a regional player in Gauteng and parts of North West.

4.23.2. Wasaa Gasses (Pty) Ltd (“Wasaa”) is a level 1 B-BBEE company that
entered the South African LPG sector in 2008 and established an LPG
filling plant in KyaSands in 2010.%¢ Wasaa invested in its own LPG tankers,

logistic fleet, cylinders, storage tanks and gas cylinder-filling facility to
service the domestic, [¢<] and [¢<] customer segments.

4.23.3. Camel Fuels (Pty) Ltd is a level 3 B-BBEE company that supplies and
distributes bulk LPG and aviation spirit (avgas) throughout the SADC
region.*

4.24. Table 3 shows an assessment of wholesaler market shares over time. Afrox is
estimated to be the largest wholesaler, closely followed by Easigas. The volumes of
Afrox and Easigas have declined during 2013 and 2014 financial years against the
2012 base numbers. On the contrary, volumes of other competitors such Totalgaz,
Wasaa have been increasing during the same period. The market shares of KayaGas
and Reatile increased prior to their acquisitions by incumbent wholesalers.

48 Wasaa is active in the broader petrochemicals sector and supplies gas, chemicals,
crude oil and fuels within the petroleum and commodities sectors.
49 http://www.camelfuels.co.za/about/#1465810116208-209dc6e3-ca18
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Table 3: Wholesaler market shares over time (including imports)

Wholesaler

2012

Volume (tonnes)

%

2013

Volume (tonnes)

%

2014

Volume (tonnes)

%

Afrox [<] 30-45 [<] 35-50 [5<] 30-45
Easigas [<] 20-35 [<] 20-35 (<] 20-35
Totalgaz [<] 10-25 [<] 10-25 [<] 10-25
Oryx - - [<] 0-15 [<] 10-25
Reatile (<] 0-15 [5<] 0-15 <] 0-15
Wasaa [<] 0-15 [<] 0-15 [<] 0-15
KayaGas (<] 0-156 (<] 0-156 (<] 0-156
Other (<] 10-20 [<] - <] -
TOTAL 394,752 100 328,658 100 360,307 100

Source: Vlolume figures from wholesale

4.25.  Further segmentation of the wholesaler market shares into bulk and cylinder LPG
sales indicates similar trends as observed in Tables 4 and 5. It is also apparent that:

4.25.1. Afroxis the leading wholesaler, regardless of the segment considered; and

4.25.2. Market shares are relatively stable.

Table 4: Estimated wholesaler market shares over time in the bulk segment (including

imports)

Wholesaler

2012

Volume (tonnes)

%

2013

Volume (tonnes)

%

2014

Volume (tonnes)

%

Afrox (<] 30-45 <] 30-45 <] 30-45
Easigas [<] 30-45 [<] 30-45 [<] 20-35
Oryx [<] - [<] 0-15 <] 0-15
Reatile [<] 0-15 <] 0-15 <] 0-15
Totalgaz [<] 0-15 [<] 0-15 <] 0-15
Wasaa [<] 0-15 [<] 0-15 [<] 0-15
KayaGas <] 0-15 <] 0-15 [<] 0-15
Other <] 10-20 (<] (<] -
TOTAL 266,131 100 216,254 100 241,414 100

Source: Vlolume figures from wholesalers

This gazette is also available free online at www.gpwonline.co.za
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Table 5: Estimated wholesaler market shares over time in the cylinder segment (including

imports)
Afrox £ 35-50 [<] 40-60 (<] 35-45
Totalgaz [e<] 15-25 [<] 15-25 [<] 15-25
Easigas <] 15-25 [5<] 15-25 [:<] 15-25
Oryx [<] = (<] 0-16 [<] 0-15
KayaGas [e<] 0-15 (<] 0-15 [e<] 0-15
Reatile <] 0-15 [<] 0-15 <] 0-15
Wasaa <] 0-15 [<] 0-15 [<] 0-15
Other E 10-20 [<] - £ -
TOTAL 128,621 100 112,404 100 118,893 100

Source: Vlolume figures from wholesalers
4.26.  An analysis of the distribution of sales to customer groups by the major resellers
reveals [¢<] and [¢<] achieve the majority of their LPG revenue through direct sales

to end-users. [<].

Figure 15: Relative distribution of sales to customer groups for the period 2011-2014

Source: [¥<]
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4.27.  Inaddition to supplying domestic customers, wholesalers also export LPG procured
from domestic refineries. Most wholesalers export LPG into the Southern African
Development Community (“SADC”) region, to countries like Zimbabwe, Namibia,
Botswana, Zambia, Mozambique, Lesotho and Swaziland. Wholesalers wishing to
export to these countries are faced with several regulatory hurdles. Wholesalers®<
indicated that factors like the availability of LPG in South Africa, access to appropriate
long-distance logistics, and export permits required by the International Trade
Administration Commission (“ITAC”) and the DoE impede the ability of wholesalers
to penetrate external markets. In addition to naming these structural barriers to
exporting, wholesalers also referred to loss of investment due to theft of cylinders as
a factor that curbs exports. Table 6 shows the volumes of LPG exported by various
wholesalers.

Table 6: Aggregate LPG export volumes (tonnes), 2010-2014

2010 2584
2011 3225
2012 14 528
2013 16 902
2014 33 450

Source: Department of Energy (www.energy.gov.za), accessed 02 December 2015

4.28.  One of the new entrants into the LPG market, Wasaa, supplies most of the LPG
it procures to the export market. In 2013 Wasaa exported [between 50-70%)] of
its LPG supply, although this declined to [between 20-40%] in 2014. The second
largest exporter was Reatile, with exports accounting for [between 10-30%] of its
supply in 2013 and [between 10-20%] in 2014. Afrox’s exports as a percentage of
its total LPG supply decreased slightly from [between 10-20%)] in 2013 to [between
10-20%] in 2014. Easigas exported [between 10-20%)] of its LPG in 2014. Figure
16 captures the portion of each LPG wholesaler’s total supply exported in 2013 and
2014.
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Figure 16: Wholesalers’ exports as a percentage of their total LPG supply

Source: Wholesalers’ information request, March 2015 submission

4.29. As stated earlier, wholesalers make provision to supply the domestic market.
Despite their penetration of the SADC countries, wholesalers’ total exports declined
in 2014, likely because of LPG supplies that would have gone to the SADC countries
being reverted to the South African market in response to domestic LPG shortages.
Some wholesalers, like [<], indicated that they only export LPG once domestic
demand is met and that the availability of local supply plays a crucial role in export
volumes. Another factor considered by wholesalers was the relatively higher price
received in the export market.

Distributors/Resellers

4.30. Distributors/Resellers comprise market participants selling LPG to an end-user.
In an effort to reach the vast network of customers to be serviced, wholesalers
appoint distributors to act as their agents. Distributors like Sims Gas, Kulani Gas
and The Gas Guy are exclusively contracted to wholesalers, forming an extension of
the wholesalers’ route to market. Wholesalers generally make certain investments
in the operations of the distributors or resellers. Some distributors bear all costs
related to the supply and distribution of LPG to customers, relying on the wholesale
supplier for LPG product and cylinders only.
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Retailers

4.31.  Some retailers procure LPG in bulk to fill cylinders.®® Most offer LPG as part of a
much broader product offering and rely on the large wholesalers for equipment,
cylinders and logistical support.

4.32.  According to the DoE, there are an estimated 452 retailers in the form of fuel
stations and 4 000 smaller dealers that sell LPG from informal shops and trading
stores.5" Given the diverse range of retailers, it seems appropriate to categorise
them according to type of outlet, namely filling stations, and hardware and camping
shops.

4.32.1. Filling stations. Most filling stations offer refilling services to LPG customers.
According to CADAC, customers are encouraged to take their cylinders
to dealers who have been pre-approved by the LPG Safety Association of
Southern Africa (“LPGSASA”) only to ensure that their cylinders are filled
safely.

4.32.2. Hardware and camping stores. This category of retailer includes all shops

(like MICA) with a hardware or camping division. These companies may
choose to carry a specific LPG brand or a range of LPG brands. Given
their stocking of more than just gas cylinders, it is customary to find a
variety of brands. For instance, MICA offers a range of brands that include
CADAC, Alva, Agrinet and Easigas.

4.33 Some retailers and distributors have filling facilities and can receive bulk product from
wholesalers.®<I These market participants are usually contracted to a wholesaler
maintaining ownership of the filling equipment, and supplying its own branded
cylinders.[xl These retailers and distributors do not sell LPG under their own brand
name.

4.34.  This level of the value chain is thought to act as a key channel to household end-

users.
50 Thus the inclusion of wholesalers: wholesalers have their own retail arm and do some distribution themselves but also use distributors.
51 Department of Energy (2013), Transformation of the Gas Sector. Presentation by Chief Director: Hydrocarbons Policy dated 13 August 2013.
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End-users

4.35.  End-users can broadly be classified as industrial/commercial users or domestic
(household) users. LPG is supplied to these end-users in either bulk or cylinder
form, depending on the customer’s requirements. Industrial/Commercial users of
LPG in South Africa account for approximately 85% of consumption, while domestic
(household) users consume the remaining 15%.9<1

4.36.  Industrial/Commercial users mostly run operations that require LPG as an input into

their production process. Most wholesalers install and maintain the infrastructure
(tanks, equipment etc.) at these users’ premises. Industrial customers also use
cylinders depending on what their demand and physical space requirements
are. Importantly, the price is negotiated between industrial/commercial users and
wholesalers and is not regulated as in the case of LPG sold to households. Pricing
regulation is elaborated on in Section 8.

4.37.  Amongst household users, LPG use is still limited. According to many stakeholders,

this is largely due to the concerns households have about the safety of LPG in their
homes. Given the benefits of LPG and the electricity crisis facing South Africans,
LPG represents a reliable energy alternative. A comprehensive analysis of household
consumers’ LPG consumption trends is provided in the following section.

LPG distribution channels

4.38.  The distribution of LPG takes place in two forms, namely through cylinders and
through bulk tanks. Submissions received from market participants indicate their
choice of bulk or cylinder depends on the application, volume consumed and the
cost.

4.39. To determine demand-side substitutability (to what extent customers can switch
from bulk to cylinders and vice versa), information was gathered on the volumes of
LPG they require and on the cost factors unique to the supply of bulk and cylinder
LPG relative to one another. Market participants were also asked questions about
the cost of switching between the two; about the periods for effective switching;
and about their willingness and ability to switch in response to a price increase.
Customers’ responses were then considered in light of their volume requirements;
the cost of switching; and the period involved in switching.

_
BT

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 28 APRIL 2017 No. 40815 81

4.40. Regarding demand substitutability, volume requirements and cost differences
emerged as the salient factors determining the willingness and ability of LPG end-
users to substitute between LPG supplied in bulk format as opposed to LPG
supplied in cylinder format.

4.41.  For Puregas (Pty) Ltd (“Puregas”), their application of LPG differs depending on
the scale or quantity required. According to Puregas, switching from bulk LPG
to cylinder LPG would not be practical as bulk users normally use quantities that
would be difficult to supply in cylinders. This view is shared by Anglo American
Platinum Limited (“Anglo American”), an end-user customer of bulk LPG. Anglo
American indicated that its volume usage of LPG is too high[xl for it to switch to
using cylinder LPG.F< Similarly, [¢<] stated that as it consumes [between 2 000
to 3 000] tonnes of LPG per month, switching to LPG in cylinders would not be a
practical solution to its requirements.® To substitute [between 2 000-3 000] tonnes
of bulk LPG, [¢<] would need to procure [between 41 000 to 62 500] units of 48 kg
cylinders (the largest available).

4.42.  [¥K] stated that the cost structures of using bulk as opposed to cylinder LPG are
also significantly different. Cylinders attract significant additional costs for labour,
distribution, capital outlay on cylinders, maintenance of cylinders, filling premises
and plant. Puregas stated that the cost of switching from one form to the other was
difficult to estimate. Concerning the period, it could take six to 12 months.

4.43. In addition to the MRGP and primary transport costs, cylinder customers carry
more costs than those borne by bulk customers. According to Totalgaz, additional
costs to be borne by a cylinder LPG distributor include those of the amortised
cylinder and filling equipment, a wholesale margin, secondary transport costs from
the refinery to the wholesaler’s filling depot, along with insurance and maintenance
costs on large equipment. Similarly, retailer customers need to factor in the costs
of secondary transport, cylinder and filling equipment amortisation and a wholesale
margin. End-user customers end up bearing the same costs as a retailer but with
the addition of a retail margin.[%

4.44,  Regarding supply-side substitution (to what extent suppliers can switch from
supplying bulk to cylinders and vice versa), the following factors were analysed:
Cost to supply bulk as opposed to cylinder LPG; whether there is any difference in
the product; and whether or not all wholesalers supply both bulk and cylinder LPG.

52 K response to information request, 26 October 2016
53 Puregas (Pty) Ltd, response to information request, 20 October 2015
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Cost to supply bulk LPG as opposed to cylinder LPG

4.45.  The costs involved in supplying LPG in bulk as opposed to supplying it in cylinder
form are considered. The additional cost to set up a cylinder operation once a
supplier is already supplying bulk LPG is approximately R1 million.#< Although
the cost of transporting the LPG from the refinery to the wholesaler’s depot is the
same, there are additional costs in getting the LPG into the cylinders. These include
the cost of laying out the necessary capital to procure the cylinders, for filling the
cylinders, and for transporting the cylinders from the depot to clients.F<

4.46.  According to [<], the main difference between supplying LPG in bulk as opposed
to supplying it in cylinders is cost-related, more specifically, transportation costs,
filing fees and the depot operating costs. Other differences relate to the type of
equipment needed (manifold as opposed to bulk tanks, vaporizers and piping). In
terms of supplying cylinders rather than bulk, the barriers to entry include contractual
obligations, the availability of cylinders and supply, and cylinder transportation costs.
<) Further, the supply chain required to distribute cylinder LPG is more complex
than that required for bulk.# It is simpler to distribute bulk, as the LPG is taken from
the refinery and distributed directly to the customer. Most of the LPG wholesalers
use outsourced vehicles for the delivery of LPG to bulk customers.

4.47.  The period for switching from the supply of bulk LPG to the supply of cylinder LPG
ranges between one month and a year. [,<] estimates the period to be 6 to 12
months, depending on factors such as, how long it takes to set up the filling plant
and to comply with NERSA requirements, by-laws and environmental requirements,!
I while [¢<] estimates the period to be approximately one month.<) According to
[5<], the time frame for gaining entry into the cylinder market should be calculated
based on the time it would take to obtain the necessary approvals, for example,
performing an environmental impact assessment (“EIA”) for filling plants; carrying
out the required major hazard installation (“MHI”); and obtaining approval from the
local authorities. The lead times for procuring the necessary capital equipment and
related installation time must also be taken into account.F< [6<] estimated that the
period would be approximately six to eight months. This includes the lead-time for
cylinder purchases; acquiring the necessary equipment; completing MHI, EIA and
achieving NERSA compliance; and raising capital for the installation costs.F<
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4.48.  When questioned about their willingness to switch between supplying LPG in
the two different forms, [¢<] and [<] submitted that the increase in cost would
be transferred to the customer as far as possible.[x] When this was no longer
possible, they would decide whether to stop supplying LPG completely or to switch
to supplying LPG in cylinder form. =< Similarly, [¢<] submitted that it would not
switch to only supplying LPG in cylinder form but would rather pass the cost on
to its customers. &< [6<] submitted that it would not switch, because its strategy is
to stay competitive in both markets. < [<] submitted that in applications where it
is technically possible to supply using cylinders (not large-demand applications), it
would switch from supplying bulk.#<

4.49.  The four major players in the market — Afrox, Easigas, Oryx and Totalgaz — and
smaller players such as Reatile, Kayagas and Wasaa supply in both bulk and
cylinder form. This indicates a wholesaler needs to supply LPG in both forms to be
competitive in the LPG market.

Pricing comparison between LPG and alternative energy sources for low income
households

4.50. Table 7 provides a comparison of energy prices, efficiency and cost for cooking for
the low-income residential market. As may be observed, electricity per kWh is the
most affordable energy source in terms of both price and cost to cook, while LPG
is the most expensive cooking fuel for low-income households.

4.51.  Low-income households with limited disposable income rely on subsidies from
government for energy under the Free Basic Energy (“FBE”) Programme. The
FBE programme is targeted at poor households and aims to provide sufficient
energy for basic lighting, heating and cooking. The levels of service are 50kWh
per household per month for consumers on a grid-based system.** However, for
households without electricity access, LPG is an important source of clean energy.
The Commission is of the view that government should consider subsiding LPG
prices or providing some incentives for poor households as part of the Free Basic
Energy programme.

54 Department of Energy. Free Basic Energy. Available from www.energy.gov.za/files/fags/fags_freebasic.html
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Table 7: Comparison of energy sources for cooking in low income households

Energy Regulated price Cooking appliance Cost to
source efficiency (%)% cook
Litre/’kg/kWh | Per GJ | Per kWh Per kWh
Paraffin (retail) R8,47 /L R227 R0,82 47% Pump type R1,72
LPG (retail) R20,69 / kg R431 R1,55 54% Single burner R2,85
Electricity!® R0,95 /kWh R264 R0,95 75% Electric coil R1,27

Source: Department of Energy and WLPGA

4.52.  These findings are different to those submitted by NERSA (Table 8) showing LPG is
a cheaper energy source compared to paraffin, but is substantially more expensive
than electricity for low income households (households that consume between 51
— 350 kWh).

Table 8: Price and efficiency comparison of energy sources in low income households (2014)

Fuel cost to heat two litres of water to boiling point in a pot

Fuel Type Fuel used to boil Fuel Price Cost to | Deviation

boil from LPG
Amount | Units | Unit price Units as %

Paraffin regulated max 0,0374 kg 9,71 R/l 0,971 139,43%

sales price (30 Sep 2014)

LPG regulated max sales | 0,0273 kg 23,51 R/kg 0,6964 100.00%

price (30 Sep 2014)

Eskom home light Block | 0,4381 kWh 0,9641 R/KWh 0,4224 60,65%

2 [51 = 350 kWh] (2014)

Eskom HomePower 4 0,4381 kWh 1,6251 R/KWh 0,712 102,23%

[>600kWh] (2014)

Source: NERSA submission dated 4 November 2014

Guidance from previous Commission investigations

4.53.  The Commission noted in the Sasol/Engen matter® that:

“LPG could possibly be substituted with other energy sources such as natural gas,

coal, heavy and light fuel oil, electricity, paraffin and diesel. For LPG to be substituted
with natural gas the (bulk industrial) users must be close to a pipeline. Hence,

55 WLPGA. 2009. LP Gas: Efficient Energy for a Modern World
Note: Percentages based on energy used per energy source to boil 1 litre of water based on efficiencies observed in India.
56 Case number 2004Nov1304
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substitution could be a theoretical possibility. The degree of substitutability varies
depending on the purpose for which the energy source is needed, but switching
requires capital expenditure.”

4.54,  Customers stated the ability to switch between energy sources was a theoretical
possibility but it depended on the nature of LPG use. LPG is more reliable and
environmentally friendly than other products; occupational health regulation renders
PG safe for in-house use relative to, for instance, petrol and diesel. Electricity was
deemed costly for space heating and not reliable in industrial applications, whereas
LPG is used in equipment uniquely designed for LPG use.

4.55. In the course of the Reatile/Egoligas merger,® a comparison was performed
between LPG and natural gas. The Commission observed that natural gas and
LPG are derived from different sources and require different processes to become a
usable end-product; natural gas can be transported over long distances while LPG
cannot; and the appliances/equipment that use natural gas are different from those
that use LPG because of the differences in properties of the two fuels. In light of this,
the following was presented regarding the substitutability of these products:

4.55.1. Customers and competitors stated they do not view natural gas and LPG
being substitutable because of the costs of switching and the time that it
would take to alter appliances correctly; and

4.55.2. None of the customers contacted ever switched prior to being contacted
by the Commission.

4.56. A United Kingdom (“UK”) market inquiry into the supply of bulk LPG for domestic
use found the closest functional substitute for LPG was natural gas. In Great Britain,
the majority of customers are in locations that do not have access to the main
network, so they do not have scope to switch to natural gas. This is also the case
in South Africa, as natural gas networks are limited to a few places within the City
of Johannesburg. Natural gas is substantially cheaper than LPG in both Great
Britain and Northern Ireland (suppliers accepted that the price of natural gas was
approximately half that of LPG).

57 Case number 2015Sep0525
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4.57.  For analysis, the Commission will focus its assessment on LPG supplied through
cylinders and bulk tanks.

LPG consumption dynamics in South African households

4.58.  The characteristics of LPG consumption in households were examined based on
information sourced from the DoE’s 2012% survey on energy-related behaviour in
the South African residential sector, and as data captured in the National Income
Dynamics Study (“NIDS”). A more detailed summary of the results of this analysis is
provided in Annexure B.

4.59.  South African households rely on multiple energy sources to meet their daily energy
requirements. The types of energy sources used differ depending on what is
available to the household (particularly the household’s electrification status) along
with the application the energy source is intended for (cooking, water heating or
space heating).

4.60. The DoE’s study found that using gas is greater amongst electrified households
(20% of households) than non-electrified households (13% of households). The
likelihood that gas will be selected as an energy source increases concomitantly
with an improvement in the household’s living standard (including its income level).
In terms of geographic areas, the domestic use of gas is greater on rural farms and
in formal urban areas, especially amongst higher-income electrical households.

4.61. Regarding cooking, the study found that only a marginal number (5%) of both
electrified and non-electrified households used gas as their primary energy source.
Across geographic areas, gas was usually found to be used for cooking amongst
urban formal households; only 2% to 3% households in other geographic locations
used it for this purpose. In terms of the energy mix in cooking, it was found that
60% of South African households used a single energy source (typically electricity)
for their cooking requirements. Of the remaining 40% that used a range of energy
sources for cooking, only 10% used a combination of gas and electricity.

58 Department of Energy. 2013. A Survey of Energy Related Behaviour and Perceptions in South Africa: The Residential Sector.
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4.62. Interms of space heating, 41% of households used electricity while less than 5%
used coal, gas and other energy sources. Using gas for space heating was only
observed amongst households with medium and high living standards, and only to
a marginal (5%) degree. Regarding the energy mix used for heating by households,
using gas was only observed amongst electrified households with medium and high
living standards. The combination of gas and electricity as a source of energy was
most pronounced amongst households with a high living standard.

4.63.  Similarly, the NIDS data showed that during 2008 to 2012, the portion of households
that used gas as their primary source for heating was limited, although marginal
growth over the 2010 to 2012 period was observed. Only 2.6% of households
recorded gas as their primary energy source used for cooking in 2012.
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5. Industry associations

5.1. Several industry associations in the LPG sector exist. These associations are the
result of market participants organising to: (i) Address specific concerns in the
industry (eg. safety); (i) Promote the use of LPG in the economy (joint advertising
promoting using LPG at home); and (i) Administer technical specificities in the field
(registration of installers). The role and activities of each industry association are
outlined:

The Liquefied Petroleum Gas Safety Association of Southern Africa (“LPGSASA”)

5.2. The LPGSASA is a non-profit organisation representing various companies
involved in LPG installations, distribution, retailing, hardware and appliances. The
association’s aim is to ensure the sustainable growth of the LPG sector through
compliance with the best safety and business practices.®® Membership of the
association is purely voluntary. Membership fees and adherence to its Code of
Conduct are the main requirements. The LPGSASA is mandated by Dol to carry
out all verification and enforcement activities under SANS 1539, 1237, 1156-2 and
10019. The membership structure of the LPGSASA is divided into six categories®
and it is subdivided into four sub-committees.®" The LPGSASA committee meetings
are held on a quarterly basis.®? Figure 17 demonstrates the committees where
market participants meet.

Figure 17: LPGSASA sub-committee representation by selected stakeholders

« Afrox « Easigas
* Reatile * Reatile
« Totalgaz * Oryx

* Oryx  Sasol

- shes CVvC

* Reatile

« Afrox

« Totalgaz
* Oryx

* DoL

* SABS

Source: LPGSASA submission, March 2015

59 Retrieved from http://www.lpgas.co.za/ [Accessed: 18 November 2015]

60 These are the : (i) producers division; (i) hardware division; (iii) installers division; (iv) auto converters division;
(v) distributors/dealers division; (vi) resellers division; (vii) affiliates; and (viii) associates.

61 Refer to LPGSASA submission dated 05 April 2015, p3

62 Submission by LPGSASA dated 4 May 2015, p3
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Cylinder Verification Committee (“CVC”)%3

5.3. The responsibilities of the CVC are to address complaints relating to cylinders,
investigate cylinder-related failures, maintain compliance standards and maintain
a register of accepted cylinders and valves. In addition, the CVC issues local
manufacturers or importers of LPG cylinders with cylinder verification permits,
required prior to the importation of cylinders.

Installer Training and Competency Committee (“ITCC”)%*

5.4. The ITCC is the body accredited to conduct the training and assessment of LPG
installers. This training covers the following disciplines which installers must be
licensed to carry out: (i) Residential (domestic) LPG installer; (i) Commercial LPG
installer; (iii) Industrial LPG installer; (iv) LPG road tanker manufacture/maintenance;
and (v) LPG road vehicle conversion (autogas). The committee reviews and make
recommendations about installers for registration with SAQCC. Membership is
open to any LPGSASA members in good standing.

Safe Appliance Scheme (“SAS”)%

5.5. In terms of the Pressure Equipment Regulations, it is mandatory for an importer of
appliances, hoses and regulators to obtain a verification permit from the LPGSASA,
if it intends on selling the product in South Africa. The SAS provides a platform to
apply for the permit.

Specialist Technical Committee (“STC”)%

5.6. The STC provides technical and safety advice to the boards of directors of the
LPGSASA and SABS committees and various government departments on
numerous matters. Broadly speaking, these include matters relating to changes
and/or amendments to LPG-related national and international safety standards,
the nomination of representatives for various safety standards bodies (including
the SABS’ technical committees), the Dol’s Pressure Equipment Committee and

SANAS.
63 Refer LPGSASA CVC terms of reference
64 Refer to LPGSASA ITCC terms of reference
65 Refer to Safe Appliance Scheme terms of reference
66 Refer to LPGSASA STC terms of reference
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5.7. The LPGSASA's sub-committees ensure that narrower interests are focused on,
and that the association promotes, the use of LPG through the encouragement
of safety practices. These narrower interests may be of more benefit to the sub-
committee members, to the exclusion of members not part of the sub-committees®”

South African Petroleum Industry Association (“SAPIA”)

5.8. SAPIA plays a strategic role in addressing a range of customary issues relating
to the refining, distribution and marketing of petroleum products, along with
promoting the industry’s environmental and socio-economic progress.®% SAPIA
fulfils this role by proactively engaging with key stakeholders, providing research
information and expert advice and communicating the industry’s concerns
to government, members of the public and the media. SAPIA is directed by
a Board of Governors comprising ten members from member companies.
Each member of the board represents a member company at the executive
level. The Chairman and Vice Chairman rotate annually. SAPIA has committees
comprising individuals from member companies and SAPIA staff members.”®

5.9. SAPIA was granted a conditional exemption in 2010 until December 2015 to
allow players to carry out specific exchange agreements and practices required
to ensure the continuity and stability of supply of liquid fuels in South Africa.
The exemption followed the designation of the petroleum sector by Minister
of Trade Industry in 2009. The exemption did not cover LPG. The exemption
was renewed in December 2016 and will expire on December 2017."

Independent Gas Association of South Africa (“IGASA”)

5.10 IGASA is a voluntary association for small, independent LPG distributors.
It represents independent distributors and/or resellers not affiliated with
the four major distributors.”? The association aims to promote the safe and
efficient use of LPG at competitive prices for both retailers and consumers.”™

67 Submission by KayaGas dated March 2015, p41
68 Retrieved from http://www.sapia.co.za/ [Accessed: 18 November 2015]
69 Some of the existing members are: Afric Oil (Pty) Ltd, Bahlaloga Technology, Brent Oil (Pty) Ltd, BP Southern

Africa, Camel Fuels, Chevron South Africa, Easigas, Elegant Fuels, Energy Oil (Pty) Ltd, Engen Petroleum Limited,
Gulfstream (Pty) Ltd, Imbizo Petroleum Traders (Pty) Ltd, Khulaco (Pty) Ltd, KZN Qils (Pty) Ltd, Mabele Fuels (Pty) Ltd,
Makwande Energy Trading (Pty) Ltd, MBT Petroleum (Pty) Ltd, Oryx Oil South Africa (Pty) Ltd, PetroSA (Pty)
Ltd, Royale Energy Ltd, Sasol Ltd, Shell SA (Pty) Ltd, Siyanda Petroleum, Total South Africa (Pty) Ltd,
TOTALGAZ Southern Africa and Tunica Trading 59 (Pty) Ltd, trading as AEMCOR

70 The committees are: (i) Board of Governors; (i) Strategic Oversight Committee; (iii) Legal Committee; (iv)
Communications Committee; (v) Transformation Committee; (vi) Petroleum Industry Engineering and Environment
Committee; (vii) Refinery Managers’ Environmental Forum; and (viii) Technical Committee.

7 http://www.gov.za/sites/www.gov.za/files/40342_gon1239.pdf
72 Refer to IGASA submission, para 4, p2, dated 27 November 2014
73 Refer to IGASA submission, para 5, p2, dated 27 November 2014
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World LPG Association (“WLPGA”)

5.11.  The WLPGA is the global organisation for the LPG sector and represents
the full value chain. The association brings together public and private
companies throughout the value chain, develops partnerships with international
organisations and is involved in project implementation. The WLPGA network
has over 220 members operating in over 125 countries. The primary goal of the
association is to add value to the sector by driving premium demand for LPG
while also promoting compliance with good business and safety practices.™

Industry associations and information exchange

5.12. In most situations industry association activities are procompetitive or competitively
neutral. For example, a trade association may help establish industry standards that
protect the public or may represent its members before government departments,
providing valuable information to inform government decisions. These activities do
not pose a competition risk when done with adequate safeguards.

5.18.  One area of competition concern is the practise of exchanging sensitive business
information among competitors, whether within the industry association or any
other industry group. While information exchanges among competitors increases
transparency in the market, which can lead to efficiency enhancing benefits,
information exchanges may also present competition risks.

5.14. It is well accepted that increased transparency in the market, which results from
information sharing, may benefit consumers directly and produce efficiencies for
the firms involved, resulting in improved consumer welfare. For example, market
transparency may be pro-competitive when it eliminates information asymmetries,
enhances informed choice by market participants and even allows certain markets
to function. Whether the information is shared among all the market participants or
remains limited only to those on the supply side determines much of the benefits
that will be derived from the information exchange. For suppliers, the benefits of
information exchanges generally accrue, irrespective of whether the information is
shared only among them or with the whole market.

5.15.  Notwithstanding the benefits outlined above, enhanced transparency can harm
competition. In some situations, competition may be harmed where the exchange
of information facilitates collusion among competitors by allowing them to establish
the terms of coordination, monitor adherence to coordinated behaviour and

74 Refer to the World LPG Association Annual Report, available at http://www.wlpga.org/
wp-content/uploads/2015/12/WLPGA-Annual-Report-2015-Light.pdf
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effectively punish any firm part of the collusive agreement but decides to cheat and
deviate from the terms of coordination. In other situations, competition may be
harmed where information exchanges may lead to market foreclosure or exclusion
of other competitors from the market. For instance, potential new entrants may
be placed at a significant competitive disadvantage compared to the incumbent
competitors involved in an information exchange scheme. There are also situations
where the exchange of information harms competition by eliminating the uncertainty
and secrecy of behaviour of competitors.

5.16.  The potential for anti-competitive effects depends on several key factors, like the
type of information exchanged and the structural characteristics of the market
involved.

5.17.  For example, the structure of the market and levels of concentration is an important
factor in determining how anti-competitive information exchanges are, given that
achieving and sustaining collusion is easier in more concentrated markets with few
players. The nature of the information exchanged (the information age and level of
aggregation) is also important because not all information has the same collusive
potential or necessarily has to be exchanged in order for the benefits of increased
transparency to be brought to bear. Exchanges of information on future pricing
intentions carry the greatest risk to competition while information about costs or
demand forecasts has little coordination potential. Past and historical information
have a much lesser collusive potential than current or even future information.
The level of aggregation is another important factor given that the exchange of
disaggregated information has the greatest anticompetitive potential.

Conclusion of industry association
5.18.  While industry associations advance the interests of the industry, such as safety and
the development of standards, associations can potentially become platforms used

to either share commercially sensitive information or exclude market participants.

5.19.  The Commission will pursue an enforcement route if any such evidence should be
disclosed.
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6. Recent developments in the LPG sector

6.1. Since the commencement of the LPG market inquiry in September 2014, several
developments occurred in the LPG sector.

Changes in refinery production

6.2. In April 2016, PetroSA issued a statement outlining the company’s decision to halt
LPG production at its Mossel Bay refinery.” PetroSA attributed this decision to a
change in its operating model at the refinery necessary to expand the lifespan of the
refinery. The company consequently had to reduce its throughput of gas feedstock
into the refinery.

Merger between Easigas (Pty) Ltd and Reatile Gaz (Pty) Ltd”®

6.3. In December 2015, the Commission conditionally approved an intermediate merger
between Easigas (Pty) Ltd (“Easigas”) and Reatile Gaz (Pty) Ltd (“Reatile”). Both
companies are wholesalers of LPG in South Africa and supply the product in both
bulk and cylinder form, although Reatile is more active in the supply of bulk LPG.

6.4. In its assessment, the Commission found the removal of Reatile from the LPG
market could cause in a significant prevention or lessening of competition. Reatile
is majority-owned by historically disadvantaged South Africans. After the merger
Reatile would be a minority shareholder in the merged entity, which would overall no
longer be majority-owned by historically disadvantaged South Africans. The merger
represented a dilution of ownership by historically disadvantaged South Africans in
the LPG market.

6.5. The merger was approved on condition that the merging parties address the public
interest concerns by requiring that the Board of Directors and Executive Committee
to include a reasonable number of historically disadvantaged South Africans. A
further condition required that Reatile must be involved in certain key decisions
relevant to competition. This condition sought to mitigate the effects of the removal
of Reatile from the LPG market by ensuring that its strategic inputs are incorporated
into the merged entity’s activities.

75 http://www.iol.co.za/business/news/Ipg-shortages-prompt-more-expensive-imports-2007492 accessed on 2016.09.12
76 Statement on the decisions of the Competition Commission, 10 December 2015. Available from http://www.
compcom.co.za/wp-content/uploads/2015/01/Commission-Statement-10-December-2015.pdf.
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Merger between Totalgaz Southern Africa (Pty) Ltd and KayaGas”™

6.6. On 16 February 2016, the Commission conditionally approved a merger between
Totalgaz Southern Africa (Pty) Ltd (“Totalgaz”) and Kaya Gas (Pty) Ltd (“KayaGas”).
Totalgaz and KayaGas are both wholesalers and resellers that supply LPG in bulk
and cylinder form. While Totalgaz is active in all provinces in South Africa, KayaGas’
operations are predominantly located in the Western Case, with a limited presence
in Gauteng, KwaZulu-Natal and the Eastern Cape.

6.7. [6<], and the approval of the transaction would allow some of the assets to be used
in the industry. The merger raised competition and public interest concerns.

6.8. Concern was raised regarding the impact of the merger on the supply of 5 kg LPG
cylinders, being an important source of energy for low-income households in Western
Cape townships. [¢<], KayaGas had a substantial distribution network through which
it supplied LPG directly to spaza shops and retail outlets in low-income areas. The
Commission was concerned Totalgaz may not have the incentive to continue to
supply LPG in 5 kg cylinders to spaza shops.

6.9. The Commission imposed a condition that the merged entity may not withdraw any
five kg cylinder stock from the townships in the Western Cape for a period of [5<]
years. This will ensure that spaza shops continue to receive LPG supply from Totalgaz.

Implications of mergers for LPG sector

6.10.  Mergers contributed to market concentration amongst wholesalers. The recent
mergers between Easigas/Reatile and Totalgaz/KayaGas resulted in an increase in
concentration at the broader wholesale, bulk and cylinder levels of the value chain. The
Easigas/Reatile merger saw Easigas’ market share increase by [between 0-10%)] to
[between 30-40%], while the market share accretion following the Totalgaz/KayaGas
merger resulted in Totalgaz’s market share increasing to [between 10-20%].

77 Totalgaz/KayaGas Merger Filing, Competitiveness Report, Case No. 2015Nov0629.
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6.11.  The mergers also reduced the number of competitors in the market; [between 50-
70%)] of the LPG wholesaler market is now accounted for by Afrox and Easigas, with
Oryx and Totalgaz jointly accounting for [about 20-30%]. This leaves approximately
one per cent (1%) of the market accounted for by smaller firms.

6.12.  The increase in market concentration amongst the wholesalers may facilitate an
environment conducive to collusive outcomes at the broader wholesale, bulk and
cylinder levels of the value chain.
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7. Non-Pricing Regulation

7.1. Market participants raised the regulatory environment as a key concern. This is
due to perceived overlaps amongst different regulators operating in the sector. The
perceived lack of regulatory certainty has been cited as a barrier to entry and/or
expansion. Aspects like the licensing process and the various safety standards in
place were highlighted in this regard.

Overview of regulation of LPG in South Africa

7.2. The LPG sector has a myriad of regulations and licensing requirements at different
levels of the value chain. To be active at the different levels of the value chain, a
firm has to adhere to the relevant regulations and licensing requirements. The main
regulatory bodies in the sector are the DoE, the Dol and NERSA. Other bodies like
the municipalities also play a role.

7.3. Non-pricing regulation covers a broad range of aspects like safety, environmental
aspects, licensing and trading. Aspects like the construction and licensing of import
facilities are also included. Various regulatory bodies regulate these aspects. Table 9
summarises the different regulators and their mandates in the LPG sector, followed
by a detailed discussion.

Table 9: Overview of regulators operating in the domestic LPG sector

Department of Energy Petroleum controller The DoE is mandated to regulate the
licence, pricing regulation, | buying and selling of petroleum and
policy formulation petroleum products. In addition, the

DoE also issues licences across the
value chain such as wholesale and retail

licences.
National Energy Regulator of Tariff applications, LPG It should be noted that NERSA is not
South Africa (NERSA) storage, handling and involved at the retail level.
construction licences
Transnet National Ports Authority | Port land licencing Under its mandate, TNPA may also grant
(TNPA) licences for the construction of facilities
around port confines.
Department of Labour Occupational health and None
safety

_
BT

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 28 APRIL 2017 No. 40815 97

Regulator Regulation mandate | Comments
Department of Environmental Environmental The DEA is mandated to conduct EIA
Affairs authorisation studies. Although the Department

of Environmental Affairs is largely
responsible for EIAs, there are other
licences and permits issued outside the
DEA that form part of an environmental
assessment. This would include,

inter alia, water use licences from the
Department of Water Affairs, a blasting
permit from the Department of Minerals
if necessary, and a heritage permit from
the South African Heritage Resource

Agency.
Municipalities Emergency Services Municipalities are mandated to ensure
by-laws site plan evaluation and approval prior

to installations; dangerous goods
certification and general community
safety adherence Emergency Services
By-laws, 2003 in accordance with their

respective municipality by-laws

Role of each regulator

7.4, The roles of the regulators operating in the sector are outlined:

The Department of Energy (“DoE”)

7.5. The DoE is mandated to regulate the buying and selling of petroleum and petroleum
products.”® This mandate also includes the pricing of petroleum and petroleum
products, as stipulated in the Petroleum Products Act. LPG is included within the
ambit of the Petroleum Products Act, as petroleum products are defined as “any
liquid petroleum fuel and lubricant, whether used or unused”.”® As both a policymaker
and economic regulator for the liquid fuels sector, the DoE is responsible for the
drafting, reviewing, implementation, monitoring and enforcement of policies and
legislation in pursuance of energy security for the achievement of the country’s
strategic objectives.®

7.6. Some roles outlined in the Energy White Paper Policy include the development of
the LPG sector, the transformation of the petroleum sector, ensuring the security

78 Petroleum refers to crude oil and petroleum products.

79 Information to assist licence applicants to file licence applications in terms of the Petroleum
Pipelines Act, Act No. 60 of 2003. Dated November 2013.

80 Refer to DoE Submission, p2, dated 15 June 2015
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and diversity of petroleum product supply, monitoring LPG supply disruptions
along the value chain, and recommending LPG importation conjointly with the
International Trade Administration Commission of South Africa. Besides developing
the LPG sector, the DoE is mandated to enforce several Acts along with regulating
the prices charged at different levels of the value chain. The latter refers to the
MRGP regulation of 2008, the MRP regulation of 2010 and wholesale licensing.®’

National Energy Regulator of South Africa (“NERSA”)

7.7. NERSA's specific mandate in the LPG sector is limited to the approval of applications
for construction and operation licenses. It also approves the tariffs for using LPG
storage and handling infrastructure. It is granted these mandates under the National
Energy Regulator Act, the Petroleum Pipelines Act and the Gas Act.

Transnet National Ports Authority (“TNPA”)

7.8. The TNPA, under the National Ports Act, may grant concessions to infrastructure
developers within port boundaries administered by the TNPA.22 The TNPA has 90
cargo terminals countrywide, of which 42 terminals are dedicated to liquid bulk.
Not all liquid bulk terminals are exclusively used for LPG. The existing liquid bulk
terminals are dominated by the handling of crude oil, petroleum products and other
liquid bulk cargoes. The TNPA specifies, as part of the “use of premise” clause and
in terms of the terminal operator licence, the “types of liquid bulk” to be handled
at each terminal. Further, the TNPA imposes minimum throughput to develop and
promote using liquid bulk terminals.®?

Department of Labour (“Dol.”)

7.9. The Dol acts as the custodian of the Occupation Health and Safety Act, (“OHS
Act”) and the Pressure Equipment Regulations of 2009. The OHS Act applies in the
LPG sector in terms of the health and safety of a person at work, in general, and
in connection with their operation of machinery, in particular. Regarding pressure
equipment regulations, the OHS Act applies to the design, manufacture, operation,
repair, modification, maintenance, inspection and testing of pressure equipment
with a design pressure equal to or greater than 50 kilo Pascal.®

81 Refer to DoE submission, para 2.2, p2, dated 01 June 2015

82 Refer to NERSA submission, para 2.1, p3, dated 12 May 2015

83 TNPA model liquid bulk terminal operator licence, para 14.1., dated 14 December 2015
84 Refer to Dol submission, para 2.2., dated 19 April 2015
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7.10.  As stated above, the DoL is mandated to regulate equipment pressure to ensure
the safe use of LPG.% The schedule of incorporated standards includes SANS
347, 10019, 10087, 15639, 1237 and 329. The Dol also provides guidelines to
specific LPG associations to assist them in implementing its mandate. The SAQCC
is authorised to register LPG installers, whereas the LPGSASA is authorised to
perform the verification and acceptance of all LPG appliances.

7.11.  The DoL appoints inspectors to undertake the enforcement and monitoring of
the OHS Act and its regulation. The duties of these inspectors include gas station
audits, physical inspections and ensuring the compliance of stakeholders with the
regulations. There have been instances where the Dol imposed penalties for non-
compliance amounting to R500 000 of the legal fees accrued.®®

South African Qualification and Certification Committee (“SAQCC”)

7.12.  The SAQCC is a non-profit company officially appointed and mandated by the
Dol to establish a central database of registered and authorised gas practitioners
working on gas and gas systems in terms of Regulation 17 (1) of the Pressure
Equipment Regulations. The following gas industry bodies founded the SAQCC:
the LPGSASA, the Southern Africa Compressed Gases Association, the South
African Refrigeration and Air Conditioning Contractors Association and the Southern
African Gas Association.#” SAQCC Gas’s main function in the LPG sector is to
register competent installers trained under the LPGSASA ITCC.

7.13.  Membership is conferred after completing and passing the required theory course
for the particular type of installation and then registering as a temporary installer to
prepare a portfolio of evidence for full registration with the SAQCC. The temporary
installer will undergo a mentorship programme for 12 months. After the installer has
compiled a portfolio of evidence under the guidance of a mentor, the SAQCC LPG
Committee evaluates the portfolio for registration. Once registration is confirmed,
it applies for three years. The SAQCC has 928 accredited installers from the

LPGSASA.
85 Ibid.
86 Refer to Dol submission, para 7.5, p2, dated 19 April 2015
87 Retrieved from http://sagccgas.co.za/ [Accessed: 18 November 2015]
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Department of Environmental Affairs (“DEA”)

714 The DEA’s role is to develop and ensure implementation of national environmental
policies, strategies, plans and laws for key prioritised environmental issues to protect
the environment and ensure that developments are sustainable.®® The National
Environmental Management Act, Act No. 107 of 1998 (“NEMA”) is the main legal
framework, supported by the specific Environmental Management Acts. Any activity
conducted by the LPG sector that poses a specific regulated environmental threat
will require a permit, a licence or authorisation from the DEA.

7.15.  For the LPG sector, the environmental impact assessment (“EIA”) process involves
the identification, prediction and evaluation of actual and potential impacts on the
environment, socio-economic conditions and cultural heritage sites. The process
pinpoints risks and consequences along with alternatives and options for the
mitigation of environmentally damaging activities, with the intention to minimise
the negative impacts, maximising the benefits, and promoting compliance. The
assessment is executed under Section 240 of the NEMA, and includes a basic
content assessment report, a scoping report and an environmental impact report.®®

Municipalities

7.16.  Municipalities participate in the LPG sector through the mandate outlined by the
emergency services by-laws®, the National Building Regulations and Building
Standards Act with the Occupational Health and Safety Act. Its primary role in the
LPG sector is to ensure site plan evaluation and approval prior to installations,
recommend and process dangerous goods certification where necessary and to
ensure the general community safety adherence to Emergency Services By-laws
(2003) under with their respective municipality by-laws.®!

7.17.  Other departments provide supporting roles in the processes undertaken by the
regulators listed. These include the Department of Water Affairs and the Department
of Mineral Resources.

88 Refer to the DEA submission, para 3.1., p1, dated 11 December 2015

89 Refer to DEA submission, para 3.1., p1, dated 11 December 2015

90 Such as the bylaws related to community safety - City of Cape Town March 2015 submission, p2.

91 Refer to City of Ekurhuleni March 2015 submission (pp3-7), City of Cape Town March 2015 submission (pp2-7)
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Concerns arising from the non-pricing regulation framework

Wholesale licensing requirements

7.18.

7.19.

7.22.

The requirements for a wholesale licence include®: (i) The payment of licence fee of
R1 000 (ii) The provision of a list of all storage and distribution facilities intended to
be used, including shared storage and distribution facilities, and (jii) A business plan
outlining investment plans.

The key concern regarding the wholesale licensing process is the requirement for
a business plan outline future investment plans in the necessary infrastructure to
operate LPG activities. Specifically, market participants argued that many rogue
traders do not undertake this investment®< and the DoE does not perform the
necessary inspections on businesses after they are granted a license to determine
whether or not the investment has taken place.[xl In some instances, these rogue
traders operate without a licence.

Market participants are of the view that the DoE issued several wholesale licences
with the bulk of the licensees not having effective operational activities on the
ground.

The licence requirements discussed above are meant to reduce barriers to entry
for smaller players, however, if not properly monitored and verified after issuing the
license, do not sufficiently encourage the level of investment required in the sector.

The Commission also found the holders of DoE wholesale licences owning storage
facilities, as defined in the Petroleum Pipelines Act (“PPA”), also require licensing
by NERSA. This creates an additional burden to wholesalers to approach multiple
regulators that might act as a disincentive to investment. NERSA is also involved
in licensing import, loading and storage facilities for market participants including
wholesalers. It would appear that these licensing requirements could be housed
under one regulator ensuring streamlined services and reduced delays.

92 http://www.energy.gov.za/files/households/DE-28-Wholesale-Application-form.pdf
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Infrastructure related licensing

7.23. A key concern highlighted by a few market participants is that the regulatory
framework in place in the LPG sector acts as an additional “burden” to investors
and may be a contributing factor to the lack of investment observed in the sector.
This particularly applies to infrastructure licencing because of a high number of
regulators involved in the sector that may have overlapping jurisdictions, leading to
projects being stalled. For example:[%

7.23.1. The tariff approved by NERSA as part of its mandate to grant construction
and operating licences does not constitute an element in the MRGP pricing
build-up calculated by the DoE.

7.23.2. The TNPA may grant concessions to infrastructure developers within port
boundaries administered by the TNPA. These concessions may conflict
with the tariffs approved by NERSA in its licensing applications, leading to
the projects being stalled due to a mismatch between the two regulators.

7.24.  [¥K] states, even though the sector is subject to many regulations, these regulations
“do not create an insurmountable barrier to entry” as all market participants are
subject to them. &< Notwithstanding [<] view, the Commission considers the
overlapping jurisdictions as a potential barrier to entry.

Licensing and regulatory clearance process

7.25.  Several market participants alluded to the time it takes to acquire key licences and
regulatory clearance (particularly for operating licences across the value chain) as a
potential barrier to entry.

7.26.  The Commission estimated where a manufacturing licence is required, it could take
up to 46 months to obtain regulatory clearance through all the licences and permits
required for LPG manufacturers. Figure 18 provides an illustrative example of the
steps required to obtain a manufacturing licence.
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Figure 18: Main regulatory steps to acquire a manufacturing licence

PRELIMINARY PHASE

Manufacturer licence DoE

CONCEPT PHASE

Environmental authorisation DEA

FRONT-END ENGINEERING PHASE

Construction licence

FRONT-END ENGINEERING PHASE

Apply for tariff

FRONT-END ENGINEERING PHASE

Operation licence

FRONT-END ENGINEERING PHASE

Site development plan Local Authority

FRONT-END ENGINEERING PHASE

Building plan Local Authority

COMMISSIONING PHASE

Flammable substance licence Local Authority
Occupation certificate Local Authority

7.27. A wholesale licence and an import permit are critical for wholesalers to operate
effectively in this sector. Figure 19 depicts the process that a wholesaler has to
follow to be licensed.
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Figure 19: Main regulatory steps to acquire a licence and permit for LPG wholesalers

IMPORTATION OF PRODUCT NO IMPORTATION OF PRODUCT
& STORAGE > 500 m3 & STORAGE < 500 m3

PRELIMINARY PHASE PRELIMINARY PHASE

Wholesale Licence DoE Manufacturer Licence DoE

PRELIMINARY PHASE CONCEPT PHASE
Import Permit DoE/ ITAC Environmental Authorisation DEA

PRELIMINARY PHASE FRONT-END ENGINEERING PHASE
Port Land TNPA Construction Licence Nersa

¢
¢

CONCEPT PHASE FRONT-END ENGINEERING PHASE
Environmental Authorisation DEA Apply for Tariff Nersa

FRONT-END ENGINEERING PHASE FRONT-END ENGINEERING PHASE

Construction Licence Nersa Operation Licence Nersa

FRONT-END ENGINEERING PHASE FRONT-END ENGINEERING PHASE
Apply for Tariff Nersa Site Development Plan Local Authority

FRONT-END ENGINEERING PHASE FRONT-END ENGINEERING PHASE

Operation Licence Nersa Building Plan Local Authority

FRONT-END ENGINEERING PHASE COMMISSION PHASE

Site Development Plan Local Authority Flammable Substance Licence Local Authority

FRONT-END ENGINEERING PHASE COMMISSION PHASE

¢
¢

Building Plan Local Authority Occupation Certificate Local Authority

COMMISSION PHASE

|

Flammable Substance Licence Local Authority

|

COMMISSION PHASE
Occupation Certificate Local Authority

7.28.  The Commission estimates that it can take over three years for a wholesaler to
start operating from scratch, as heavy administration and long reviews hinder the
process.

7.29. A retail licence applicant will face a significantly reduced infrastructure scale.
Consequently, a shorter timeline is required to start operating as a retailer. The
Commission estimates if all procedural matters were handled within the statutory
periods, a retail licence applicant with a very small storage on site could be
operational within seven months of submitting its application. Figure 20 depicts the
application procedure for a licence and permits for potential LPG retailers.
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Figure 20: Main regulatory steps to acquire a licence and permits for LPG retailers

NO OR VERY SMALL STORAGE ON SITE

PRELIMINARY PHASE

Retail Licence DoE

PRELIMINARY PHASE

Site Licence DoE

FRONT-END ENGINEERING PHASE

|¢

Site Development Plan Local Authority

FRONT-END ENGINEERING PHASE

Building Plan Local Authority

COMMISSION PHASE

Flammable Substance Licence Local Authority

COMMISSION PHASE

Occupation Certificate Local Authority

Regulatory Overlaps and Misalignment

7.30.  The Commission examined the extent to which the LPG sector is marred with
regulatory overlaps and misalignment of regulations given the numerous regulatory
authorities mandated to operate in the sector. There are several overlaps particularly
related to infrastructure development. These overlaps and misalignments contribute
to regulatory uncertainty, threaten security of supply and act as a bottleneck for
expansion and growth of the LPG sector.

7.31.  The Commission obtained the views of the relevant regulatory authorities on the
perceived regulatory overlaps in the LPG sector. The DoE believes that the current
legislative and regulatory frame is clear and there are no overlaps with any other
government body for implementing its policy.*

7.32.  There is an overlap with the activities of NERSA, in its enforcement of the National
Energy Regulator Act, the Petroleum Pipelines Act, and the Gas Act and the
legislation governing the activities of the TNPA. The sequencing of approvals in the
importation process is not aligned, throwing the application process into disarray.

93 Refer to DoE submission, para 2.3.2., p4, dated 01 June 2015
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7.33.  The National Ports Act empowers the TNPA to own, manage, control and administer
ports to ensure their efficient, economic, safe and secure functioning. The regulatory
functions of the TNPA are performed in the exercise of its control over port facilities,
port services and other activities in the ports. The TNPA enters lease agreements
with users of ports and issues licences and permits.

7.34. Interms of Section 56 (1) of the National Ports Act, the TNPA:
“... may enter into an agreement with any person in terms of which that person, for
the period and in accordance with the terms and conditions of the agreement, is
authorised to—design, construct, rehabilitate, develop, finance, maintain or operate
a port terminal or port facility, or provide services relating thereto, ...”

7.35.  ThePetroleum Pipelines Act empowers NERSA to issue licences for the construction
and operation of petroleum pipelines, petroleum storage facilities and petroleum
marine loading facilities. The Petroleum Pipelines Act also instructs NERSA to set
tariffs to be charged for using petroleum pipelines as well as approve tariffs to be
charged for the use of petroleum storage facilities and petroleum marine loading
facilities. ‘Petroleum’ is defined in the Petroleum Pipelines Act to include LPG.

7.36.  Where the TNPA enters a Section 56(1) agreement with another entity for the
latter to design, construct, rehabilitate, develop, finance, maintain or operate a
port terminal or port facility, where the facility in question is a petroleum pipeline,
storage facility or loading facility , the owner of such a facility (this could either be
the TNPA or the other entity, depending on the agreement) will have to apply for a
construction licence and an operation licence before such construction or operation
can commence.

7.37.  ANERSAlicence recipient is prohibited by the Petroleum Pipelines Act from charging
a tariff for using the facility other than that approved or set by NERSA. The NERSA
tariff is a crucial element to consider when decisions on investment in petroleum
facilities in ports are made.

7.38.  Parties to these types of agreements must be mindful of Section 34 of the Petroleum
Pipelines Act according to which any agreement that contravenes its provisions,
conditions of a licence issues by NERSA, regulation, rule or directive issued under
the Petroleum Pipelines Act, is void. Any agreement entered by the TNPA in terms
of the Ports Act, must — if it involves the construction and operation of a port facility
subject to regulation under the Petroleum Pipelines Act comply with the Petroleum
Pipelines Act.
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7.39.  Interms of the National Ports Act, the TNPA may grant concessions to infrastructure
developers within the port boundaries administered by the TNPA. The Transnet
Board has decided to that all such concessions endure for a period of 20 years. The
infrastructure developed at ports requires licensing under the Petroleum Products
Act, with an element of overlapping jurisdiction. There are instances in which the
TNPA has granted 20-year concessions through bidding rounds where the tariff to
be charged was not part of the bidding process. TNPA focussed on the rent it could
earn and when NERSA had to approve the tariffs, some of the tariff levels failed to
meet investor expectation leading to projects being stalled.

7.40.  There is also a mismatch between TNPA 20 year concession agreements and the
Petroleum Pipelines Act regulations where the former incentivises recoupment in 20
years whereas the Petroleum Pipelines Act regulations only allow depreciation over
the useful life of the asset. In most cases, the assets concerned have a useful life of
longer than 20 years. NERSA licences are valid for 25 years in terms of the Petroleum
Pipelines Act as opposed to TNPA's 20 year concessions. This misalignment can
become a tariff issue, since the period to recover the investment differs. Each
authority has its own licensing process and the sequencing of applications is
important. Investors/developers ultimately need regulatory cenainty.[%

7.41.  Similarly, [5<]identified that the infrastructure developments for LPG require licensing
under the Petroleum Products Act, leading to a jurisdictional overlap with NERSA.
Section 56 of the National Ports Act outlines the concession process that needs
to be followed by the TNPA for infrastructure developments. Figure 21 outlines the
process.
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Figure 21: TNPA section 56 process

Bid evaluation
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Technical
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Source: TNPA September 2015 submission

7.42.  The TNPA estimates the process in Section 56 should take three months. There
are overlaps in the application process, as NERSA is mandated to approve import
licences within 30 days, whilst the internal process of the TNPA may take up to 90
days.

7.43.  In summary, the process is designed such that NERSA issues the licence and the
TNPA is supposed to implement the recommendations. Due to a misalignment, the
TNPA and NERSA processes deviate from each other, in that the TNPA confers
terminals following a tender-based process, whereas NERSA issues licences
following an application-based process.

7.44.  The Commission found evidence of regulatory overlaps in the LPG sector. These
overlaps in regulation may serve to increase regulatory uncertainty for potential
entrants, as entering the industry would require approval from two or more authorities
whose processes may be at odds with one another. Diagram 1 provides an illustrative
example of the effect of these regulatory overlaps, based on observations made at
the Saldanha Bay import facility developments.
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Example of regulatory failure leading to significant delays

7.45.  In 2010, the TNPA issued an invitation to interested parties to submit an expression
of interest (“EQI") for the funding, construction, installation, maintenance and
operation of an LPG import facility at Saldanha Bay.** Avedia and Sunrise each
submitted an EQL.% Thereafter, in December 2010, the TNPA issued a request for
proposals (“RFP”), which was subsequently amended and re-issued in February
2011. In June 2011, Sunrise re-submitted its proposal to the TNPA for constructing
the loading facility, comprising a central buoy mooring located offshore, which was
to be connected to an undersea pipeline and LPG storage facility. This was done
after Sunrise obtained a licence® from NERSA on 23 February 2011. Avedia did not
submit a proposal, and it was only granted the two licences®” by NERSA on 1 July

2014.
94 See Case No. 8267/2015
95 See Case No. 8267/2015
96 To construct a loading facility and a storage facility at the Port of Saldanha Bay
97 The first license was for the construction of a petroleum storage facility and second licence was for the construction of a petroleum pipeline.
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7.46.  Diagram 1 highlights some of the issues that resulted in the construction delays at
Saldanha.

Diagram 1: Timeline illustrating delays in construction of Saldanha import facilities

e February 2010: TNPA issued an invitation to submit an EOI.
e December 2010: RFP was sent out to interested parties.

e February 2011: RFP was amended and re-issued.

® 23 February 2011: NERSA granted Sunrise a license to construct a loading
facility and a storage facility.

© 10 June 2011: Sunrise re-submitted its proposal to TNPA.

® 26 January 2012: Sunrise was appointed as the preferential bidder by the
TNPA.

e 6 March 2012: The TNPA's Board of Acquisitions and Disposals Committee
negotiated a concession agreement with Sunrise.

® 3 June 2013: The concession agreement was concluded under section 56
of the National Ports Act. At the same time, Sunrise sold the land on which it
intended to construct the storage facility to the TNPA.

® 9 April 2014: Avedia appealed the granting of the concession agreement.
e 1 July 2014: NERSA granted licenses to Avidea.

© 12 and 13 July 2015: Date of hearing by the Regulator.

® 31 July 2015: In accordance with section 46(2)(e), the Regulator set aside
the written decision by the TNPA to award the concession and the process
followed, and delared it null and void.

e 13 August 2015: Sunrise and the TNPA applied separately to have the
decision reviewed.

© 13 and 14 October 2015: Hearing commenced.

® 20 November 2015: The Court set aside the rulling of the Regulator. Thus,
the Regulator’s decision was replaced with an order dismissing Avedia’s
appeal with costs and allowing Surise to complete the construction of the
facilities at Saldanha.
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7.47.  In January 2012, the TNPA announced that Sunrise was the preferred bidder. As
indicated in Diagram 1, Avedia did not submit a proposal, since its business model
did not cater for such a process; rather, it operated based on the “build, own,
operate, transfer” (“BOOT”) model.®® Avedia did not intend to construct a berthing
facility. It had intended building an LPG storage facility near the port.*

7.48.  On 3 June 2013, TNPA awarded an exclusive tender (concession agreement) to
Sunrise based on the process outlined in Section 56 of the Ports Act. At the same
time, Sunrise sold the land on which it intended to construct the storage facility to
the TNPA, and NERSA amended Sunrise’s construction licence.

7.49. In opposition to the awarding of the concession agreement, Avedia complained
that the exclusivity agreement signed by Sunrise and TNPA constrained any other
market players that wanted to establish operations at Saldanha’s port terminal. In
effect, it maintained that, this import facility was destined to operate as a regulated
import terminal monopoly. Avedia appealed to have Sunrise’s terminal operating
licence set aside by the Port Regulator, based on Sections 20(1)(e), (), (k), () and
(n) of the Petroleum Pipelines Act, under which common user access was allowed
to the loading facility and pipeline in addition to uncommitted capacity for storage
facilities, interconnection with the facilities of other licensees based on technical
feasibility and costs paid by the user. Considering this, the Port Regulator found that
the Section 56 concession TPNA had granted to Sunrise contravened the National
Ports Act and the Petroleum Pipelines Act, and declared their agreement null and
void. Consequently, Sunrise had to delay its construction process at Saldanha.

7.50. In August 2015, Sunrise and the TNPA separately applied for the Port Regulator’s
decision to be reviewed by the High Court of South Africa (“the Court”). The Court
found that the Port Regulator had failed to apply the principles of interpretation to
interpret the meaning of ‘port user’ in the National Ports Act.'® The Court noted
that the Port Regulator was not supposed to have considered Avedia’s licences
in its ruling, as NERSA only granted Avedia the licences after the ruling had been
delivered. The issue of where the inter-connection was to take place was to be dealt
with by NERSA in the exercise of its mediation and/or arbitration powers. Avedia
was unaffected by the concession agreement concluded as it had not competed in
the relevant tender process and NERSA had not granted any licences at the time.
In light of the above, the Court dismissed the ruling of the Port Regulator and ruled
in favour of Sunrise and the TNPA on 20 September 2016.%

98 The BOOT model entails that at the end of the project, the operator is obliged to hand over a fully functional and operating service to the State.
99 See Case No. 8267/2015.

100 See Case No: 8267/2015.

101 Ibid!.
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Key lessons emanating from the Saldanha Bay experience

7.51.  The Saldanha Bay import facility developments illustrates the impact of the regulatory
barriers and the lack of synchronisation of the TNPA and NERSA processes which
led to protracted legal challenges. Due to legal challenges, it has taken almost seven
years for the Sunrise port terminal development in Saldanha Bay to be completed.
This indicates that the bidding process can be lengthy and can lead to delays in
constructing port terminals. In addition, it appears that the regulatory hurdles create
an environment not conducive to the effective and efficient construction of an import
terminal and/or loading facilities. The necessary processes are not synchronised
amongst the regulators in terms of jurisdictions and this creates uncertainty in
the market. This matter requires immediate intervention to resolve the challenges
highlighted above.

Regulatory overlaps in cylinder management

7.52.  The Commission also considered the extent to which there may be perceived
regulatory overlaps in the governing and monitoring of aspects relating to safety
in the LPG sector. In particular, the Commission received several submissions
expressing confusion about the relevant body mandated to monitor safety in the
management of cylinders.

7.53.  The Dol believes its mandate is clear as it concerns itself strictly with the safety of
persons using LPG.#¥In the DoLs view, concerns arising from safety issues in the
sector do not necessarily require the intervention of only the Dol but that of all the
stakeholders involved. The DoE stated there has been a perceived misinterpretation
of the role of the DoE in cylinder management safety due to its promulgation of the
cylinder deposit.lx] To identify any complexities that might arise from the matter,
the Dol (primarily responsible for cylinder management safety), has a strategic
consultation with the DoE every quarter about cylinder management and other
policy considerations.

7.54.  The DoL provided an example of such a consultation by referring to a le kgotla
organised in September 2015 to identify matters around the safe handling, storage,
distribution and maintenance of LPG cylinders.
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Commission’s findings

Wholesale licensing

7.55. Holders of DoE wholesale licences owning storage facilities as defined in the
Petroleum Pipelines Act also require licencing by NERSA. This creates an additional
burden to wholesalers to approach multiple regulators that might act as a
disincentive to investment. NERSA is also involved in licensing import, loading and
storage facilities for market participants including wholesalers.

Infrastructure licensing

7.56. The LPG sector is fraught with a myriad of regulators, regulations and licensing
requirements at different levels of the value chain. The regulatory environment is
acting as an additional “burden” for investors. This is attributed to the high number
of regulators involved in the sector that may have overlapping jurisdictions, leading

to projects being stalled.®<I The stalling in the development of the much-needed

import facilities provides an example of regulatory failure.

7.57.  The misalignment in the duration of the TNPA concessions (20 years) and the
NERSA licences (usually valid for 25 years) creates uncertainty for investors. In
addition, TNPA could award a concession to a licensee and NERSA could refuse
to grant the winner a licence to operate the facility. There are no existing legislative
means to resolve such an impasse.

7.58.  The length of time required to acquire key licences and pass all the necessary
regulatory clearances is also found to act as a potential barrier to entry. The lack
of effective monitoring by the regulators acts as a hurdle in the development and
growth of the LPG sector.
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Recommendations

7.59.  The Commission recommends the following:

7.59.1. NERSA must be the regulator responsible for issuing wholesale licences
and the monitoring thereof. NERSA is also involved in licensing import,
loading and storage facilities for market participants including wholesalers.

7.59.2. NERSA and the TNPA'’s adjudication processes should be aligned to avoid
delays in the construction of import and storage facilities and resolve the
issues identified. As an MOU has been signed between the two entities, the
Commission recommends that it be used as a mechanism to give effect
to this recommendation. In addition, there should also be a sequencing of
legal processes.
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8. Pricing Regulation

8.1. The regulatory environment was identified as a feature of the LPG sector that may
be lessening or substantially preventing competition. This section will focus on
issues associated with the pricing regulation framework.

8.2. The pricing regulation pertains to the MRGP along with the MRP. The DoE, through
its mandated role to regulate the buying and selling of petroleum and petroleum
products, regulates both prices.®?

8.3. Two levels of the value chain are subject to price regulation. The first is the refinery
level, where LPG is sold from the refinery gate by producers at a regulated maximum
price determined by the DoE. The second level of the value chain subject to price
regulation is the retail level, where the DoE also regulates the price of LPG sold
through cylinders.

8.4. The rationale for the regulation of prices in the LPG sector is found in the “White
Paper on Energy Policy” wherein it is stated that the price regulation of LPG will
achieve the following objectives:®
8.4.1. Make LPG more accessible to all lower income groups.

8.4.2. Make the price more attractive to all income groups.

8.4.3. Encourage using LPG as an alternative energy source to electricity.

8.4.4.  Give opportunities for the establishment of more BEE companies in LPG
and the creation of employment opportunities.

Maximum refinery gate price (MRGP)

8.5. The DoE submitted that the rationale for implementing the MRGP was to ensure
“LPG is properly priced and aligned to the strategic thrust of the DoE to ensure
security of energy through diversification of energy resources with LPG being a
significant part of the energy mix”1%4

102 This is as per the Petroleum Products Act (1977), which stipulates that the DoE may regulate the prices
of petroleum and petroleum products. LPG is therefore included within the ambit of this act, as petroleum
products are defined as “any liquid petroleum fuel and lubricant, whether used or unused”

103 Refer to DoE submission, response to q3.2, p5 (01 June 2015)

104 Refer to DoE submission, response to q3.2, p5 (01 June 2015)
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8.6. The regulation of the MRGP is based on the principle that LPG mainly comprises
propane and butane, which can be used to produce more valuable and profitable
petroleum products in the refinery process. The price of LPG is derived from the 93
octane basic fuel price (“BFP”) minus a discount of R74 per metric ton. The MRGP
is an LPG equivalent of the BFP applied to petrol and diesel. Table 10 reflects the
price calculated.'®

Table 10: Example of MRGP determination (August 2016)

BFP of 93 octane The average basic fuel price of 93 octane | R4.96970 per litre
and LRP LRP expressed in South African cents
per litre for the month preceding the price
adjustment

Convert to price in | This is achieved by dividing by a density (6.4465 + 0.75) x 1000 = R6 626.267
rands per metric ton | factor of 0.75 and multiplying by 1 000. per ton

Less R74.00 per This is the discount factor applied by the |6 626.267 — 74.00 = R6 552.267 per

metric ton DoE. ton

Convert to price in | This is achieved by multiplying by a density | (6 552.267 x 0.555) + 10 = 363.65¢/I
cents per litre factor of 0.555 and dividing by 10.17°

Equals MRGP
Source: Working Rules to set monthly maximum retail price for liquefied petroleum gas (LPG), Department of Energy
(2010)

8.7. As demonstrated above, the base price of MRGP is derived from the BFP. The
BFP is based on the import parity principle, which determines, for example, what
it would cost a South African importer of petrol to buy petrol from an international
refinery. Factors influencing this price include international crude oil prices,
international demand and supply, product inventory levels, geo-politics, the Rand/
Dollar exchange rate, international refining margins and seasonality.lx]

105 www.energy.gov.za/files/policies/WORKING_RULES_2010.pdf [accessed: 11 September 2014]
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8.8. Diagrammatically, the MRGP generally lies below the BFP, given the subtraction of
the discount factor attributed to LPG. The price differential between BFP and MRGP
is displayed in Figure 22. The calculated price differential between the MRGP and
the BFP is 26%, constant throughout the sample period displayed. In general, the
MRGP is lower than the BFP; this might be attributable to the higher economic
value of petrol relative to LPG, which then lowers the incentive to produce LPG.

Figure 22: Price differential between BFP and MRGP (2010-2015)

Cents per litre

Source: The Department of Minerals and Energy and Central Energy Fund Group, Commission’s own calculation, 2015.

Maximum retail price

8.9. In 2010, the DoE embarked on a mission to regulate the maximum retail price
(“MRP”) of LPG supplied to residential consumers following a public outcry because
of the high prices. The maximum retail price can be defined as “the price of LPG as
per prescripts of the Regulation in respect of the Refinery Gate Price of Liquefied
Petroleum Gas, Regulation No. 1029 of 31 July 2002 or its successors”.'%

8.10.  The Petroleum Products Act stipulates that any person selling LPG from any outlet
to a customer is required to do so at a price that is equal to or less than the MRP of
LPG."” The MRP of LPG is calculated as the sum of the following factors:

106 Discussion document on the review of the maximum refinery gate price of liquefied petroleum gas, 2012, Department of Energy. Notice 886
107 ibid.
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8.10.1. MRGP.

8.10.2. Reasonable costs associated with transport from the nearest coastal
refinery to LPG filling plants.

8.10.3. A margin determined from costs associated with the marketing and
wholesaling of LPG.

8.10.4. A margin determined from costs associated with the filling and retailing of
LPG.

8.10.5. Reasonable costs associated with the distribution of LPG from the cylinder-
filling plant to the residential customer.

8.11.  The rationale behind the costs used to calculate the MRP of LPG is as follows:

8.11.1. Transport. The costs contemplated in the above calculation must be based
on the most economic and available mode of transport as published on
the DoE website for all LPG pricing zones.™® Road tankers can typically
convey 22 to 26 tonnes per trip, and the lowest economies of delivery are
achieved when the full load can be discharged into the storage vessel. The
majority of LPG filling sites receive LPG via road delivery.

8.11.2. Storage. Costs of storage are based on the size of the delivery received.
For the lowest road distribution costs, this requires the storage to be sized
within a range of 22 to 26 tonnes, with some reserve margin. Additionally,
a pre-determined number of days of stockholding and the financing costs
thereof are included.

8.11.3. Operating and maintenance costs. The costs are based on industry

average costs submitted by LPG licensees to the DoE in line with the LPG
Regulatory Accounts Manual requirements. Costs are reviewed at least
once per annum in consultation with the LPG sector.

108 ‘LPG pricing zone' refers magisterial districts with similar transport costs from the nearest coastal
refinery or designated port of entry grouped into magisterial district zones.
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8.11.4. Distribution costs. These are based on road freight rate assessments of

8.11.5.

8.12. Table 11

the Road Freight Association over a 20-kilometre radius from the filling

plant.

Margins. The margins used to calculate the MRP must cover all reasonable
costs associated with the storage of LPG, the respective operation, the
maintenance of the facilities associated with the respective operation, and
capital costs, including a reasonable return for the cylinder-filling plant. The
DOE has stated that it will determine and set the margins based on data
provided by the licensees and that it will publish guidelines relating to the

provision of such data by the licensees.

provides an example of how the MRP is calculated.

Table 11: Example of MRP determination (September 2016)

Plus primary transport
costs (zone differential)

8As per schedule from the DME. This will differ from zone
to zone. In Gauteng (Zone 09C), for example, since 14
July 2010 until the time of the writing of this report, this is
equal to 175.96¢/kg for bulk tankers of 22 to 26mt.""®

175.96

Plus operating expenses

For a cylinder-filling plant with a capacity of 35 000 kg/
month, the following operating expenses will be allowed:

Personnel expenditure:
Manager: R25 000
Admin staff: R16 000
Plant operator: R3 800
Driver: R9 600
Handlers: R7 600
Secretary: R3 800

Company contribution (pension and medical aid): R9 300

Other overheads: R45 000

Total: R120 100

Cost per kg =12 010 000 + 35 000 = 343.14 c/kg

343.14

109 Department of Energy (2010). “Magisterial District Zone Differentials”, available at www.energy.gov.za/files/esources/

petroleum/April-2014/Transport-Cost-effective-from-02April2014.xls accessed on 22 June 2015
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MRGP In ¢/ kg 707.33
Trade debtors for a period of 45 days: 20c/kg
Plus working capital Stock costs (10 days): 6¢/kg 26

Total 26.00c/kg

Plus depreciation Calculated over a ten-year period. 196
Total assets-land + 10 + 12 + 35 000 = 126.00c/kg
The following allowable assets for a 35 000 kg cylinder-
filling

plant will be included to determine the gross margin:

Asset value:

Site: R1 050 000
Building R2 100 000
Plant R400 000

Plus gross margin: 9 kg cylinders: 6200 x 330 = R2 046 000 160.93
cylinder-filling plant 19 kg cylinders: 1658 x 500 = R829 000 '

48 kg cylinders: 730 x 800 = R584 000

Vehicles: R800 000

Less deposits: 8 588 x 150 = R1 459 960

= R6 349 040

ROA (wholesale margin): R6 759 000 + 10 + 12 = 35

000 = 160.93c/kg
Equals Subtotal (1) 1539.36
Plus retail margin 15% of subtotal (1) 230.9045
Equals Subtotal (2) 1770.2678
Plus VAT 14% of subtotal (2) 247.837
Equals Maximum retail price (rounded to full cent) 2018c/kg

Source: Working rules to set the maximum retail price for LPG'"°

8.18.  Figure 23 shows the MRP for the Gauteng zone for the period July 2010 to July
2016. The MRP in October 2015 was 18% higher than the July 2010 price. The
maximum realised MRP in the sample period was 2559c/kg the July 2014. The
price declined in line with international oil prices and associated local costs like
transport and handling costs.

110 South African Petroleum Industry Association (2010). Available: http://www.sapia.co.za/pdf/
legislation/workingrules_lpg_2010July.pdf, retrieved on 24 November 2015.
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Figure 23: Changes in MRP over time (Gauteng Zone - 2010-2016)
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The MRGP and MRP differentials

8.14.  Figure 24 shows the MRP and MRGP differentials. Refineries sell LPG at MRGP

which is 2.5 times than MRP.

Figure 24: MRGP and MRP relationship (2010 - 2014)
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Source: Commission’s calculations’

111 Wholesalers include Afrox, Easigas, Oryx, Totalgaz and Reatile. Prices exclude VAT.
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Concerns arising from the pricing regulation framework

8.15. Market participants stated the current pricing structure does not support the
growth of LPG use in South Africa. They raised concerns regarding both the current
MRGP and MRP. The following paragraphs provide a detailed discussion of these
concerns.

The lack of incentives provided by the MRGP

8.16.  Market participants have stated that the MRGP is not reflective of: (i) Local demand
and supply factors; and (i) The costs of importing LPG into South Africa. The MRGP
does not commercially incentivise refineries to maximise their production of LPG.

8.17.  Several concerns were raised on the suitability of the current pricing regime regarding
its ability to stimulate growth of the market. As regards supply constraints, several
issues were raised regarding the use of the molecules (propane and butane),
seasonality, and the ability to import LPG and to produce it Iocally[x]

8.18. In terms of propane and butane, it was noted that the current MRGP is set well
below the alternative value of these molecules. The MRGP is set at a level that
encourages refineries to divert these molecules to other petroleum products. For
instance, propane can be used as a feedstock for a propane cracker unit to produce
ethylene and butane. LPG producers may find it more profitable to use propane for
the production of these highly valued products rather than as a component of petrol
and diesel.

8.19.  Seasonal changes also influence the decision whether to produce LPG. During
the winter months, local fuel specifications enable refineries to blend higher ratios
of butane into petrol. Given that the value and profitability of petrol are higher than
those of LPG, the MRGP does not provide the LPG producers with an incentive to
produce more LPG.
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8.20. Inaddition, the MRGP is based on 93 octane movements within the basic fuels price
(BFP) mechanism, whereas the import price for LPG is based on Saudi Arabian
prices. Given the international market is dominated by Saudi Arabia (it is the largest
producer of LPG) and that 50% of LPG traded the world over is directly or indirectly
priced relative to the Saudi contract price (“Saudi CP”), LPG producers suggest that
the MRGP should be based on import parity pricing principles allowing for the MRGP
to track the Saudi CP. LPG producers suggest this could have the added benefit of
encouraging importing LPG, particularly given that South Africa is a net importer of
LPG.ﬁZ

8.21.  The DoE stated, the MRGP has little influence on the market participants’ ability to
import LPG competitively and efficiently. Market participants are not in a position to
import large volumes of LPG yet; the price paid for a small tank will be high. This is
further expanded in Section 9.

Charges above MRGP

8.22.  The Commission received submissions from [%(]lx] and an LPG distributor with
the alias “Joe Soap”'*®to the effect that [¢<] was charging above the set maximum
refinery gate price. The Commission analysed the pricing data provided by LPG
producers to assess if producers were indeed charging above the MRGP. Both [<]
and [<] were found to have charged above MRGP at certain points in time.

8.23.  The Commission’s analysis showed that [#<] had charged above the MRGP in the
months of July 2010, August 2010 and January 2011. When questioned about these
instances, [¢<] explained:'*

The discrepancies in [¢<] sales data arose in months where a sale was recorded in
[5<] accounts in a different month from when the transaction was concluded. Where
this happened the sales data compares the sale price to the wrong month’s MRGP.
There are various causes for this phenomenon: a sale may be concluded in one
month but the product be collected in the next month or over an extended period of
time; there may also be a delay before the transaction is recorded in [¢<] accounts;
and there may be credit or debit notes pertaining to corrections (for instance, to
reconcile the volume sold and the actual volume collected) that result in adjustments
to the sales price.

112 Refer to Sasol Oil, Engen and Chevron March 2015 submissions.
113 Refer to August 2014 emails sent by Joe Soap
114 Refer to email by X to LPG market inquiry team, dated 18/09/2015
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8.24.  [¥]provided evidence of the premium charged by [K][Kl revealing that the surcharge
charged above the MRGP was charged per ton and consisted of: (i) Transport
differentials; (i) An administration fee; and (i) A gantry fee.®S) When questioned
about its reasons for charging above the MRGP, [<] referred the Commission to
Government Gazette R377 (the “Notice”)'"® paragraph 1.3, stating:

“Refinery gate price” means the maximum price (excluding any inland transport cost
values referred to in paragraph 4) at which a refinery shall be permitted to market
those quantities of its production of LPGas which are intended for consumption
within the Republic of South Africa, whether such transactions are by means of
sales invoiced to another organisation or by transfer pricing between the refining
division and another division of the company which owns the refinery.

8.25.  Paragraph 4 of the Notice states:

It is noted that whilst this refinery gate price (which is determined on the basis
of average import values at coast) will apply to all refineries, the price of LPGas
supplied from refineries situated inland [i.e. the National Petroleum Refiners (Pty) Ltd
(Natref) at Sasolburg (jointly owned by Sasol Oil (Pty) Ltd and Total SA (Pty) Ltd) and
Sasol Synthetic Fuels (Pty) Ltd at Secunda] may be increased by the transport cost
factor equal to the cost of transporting LPGas from the coast port to the applicable
inland destination or manufacturing facility.

8.26.  The Notice clearly stipulates that inland refineries have scope to charge above the
MRGP. The DoE explained to the Commission that this exception does not apply
only to LPG but to other petroleum products as well. They further submitted that
the rationale behind such an exception was linked to the inland refineries incurring
an additional cost to transport crude oil from the coast to their refineries and have
to be duly compensated.

115 The Department of Minerals and Energy (2008), Regulation in respect of the Maximum Refinery
Gate Price of Liquefied Petroleum Gas, Government Gazette No. R377
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8.27.  The Commission notes this reason may be applied where an inland refinery produces
LPG using the crude oil approach. Sasol Oil has adopted the CTL approach, meaning
that LPG is produced from coal sourced in Secunda. The additional compensation
is not linked to the manner in which Sasol Oil produces LPG. [&<].

8.28.  The surcharges charged by Sasol Oil are not insignificant and will make an impact
on a wholesaler’s ability to offer its customers a competitive price, as all wholesalers
use the MRGP as the base for their price determination. Customers of Sasol Oil
are likely to be at a disadvantage compared to competitors who procure LPG from
other producers. The extent to which the overall charge for LPG (the MRGP plus the
surcharge outlined above) may be deemed high could not be ascertained, as few
customers raised this as a concern. It is likely that in some instances these costs
are passed on to the end-user.

8.29. The Commission also considered the extent to which the current price regulation
framework includes any sanctions that may be imposed in the event of non-
compliance with the regulated price. The Commission has learnt that no mechanism
exists to monitor the MRGP at the refinery and wholesale level and there are no
remedial sanctions that may be imposed by the DoE inspectors.''®

8.30.  This analysis revealed several issues with the MRGP in its current form. The first
is the disincentive it poses for refineries to expand their production and storage
capacity of LPG. LPG is a by-product of profitable and valuable molecules that
can deliver better returns if used to produce alternative petroleum products. The
second disincentive stems from the MRGP being generally lower than the import
price of LPG for small import parcels, making the importation of LPG unprofitable.

8.31.  Regarding the claims relating to overcharges above MRGP, the Commission
found evidence confirming these claims. This issue also outlines the lack of clarity
among players about what the MRGP should encompass, specifically for inland
refineries. Also at issue in this regard is the lack of monitoring of adherence to the
MRGP by the DoE. This includes the active monitoring of the MRGP charged by
the various refineries in addition to conducting impact evaluations to assess the
validity of the MRGP under the current market conditions. The DoE stated, it does
not have sufficient capacity to actively monitor the entire value chain as it only has
nine dedicated inspectors to monitor the regulated prices of all petroleum products.
Further, the DoE has stated that no mechanism exist to monitor implementing the
MRGP at the refinery and wholesale level of the value chain.

116 Refer to email from DoE received on 23 November 2015
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Concerns raised regarding the MRP

8.32. The concerns raised in terms of the MRP are two-fold. Firstly, retailers raised
concerns regarding the current MRP and the perceived high margins enjoyed by
wholesalers. In particular, they state that the 15% distributors’ margin that they
receive from the sale of LPG is not sufficient to encourage the active investment of
retailers and distributors in the domestic LPG market.

8.33.  The Commission learned that the 15% margin generally covers the fixed costs of
running an LPG retail site that may or may not include a small cylinder-filling rig and
vehicles for delivery. Costs vary depending on monthly LPG throughput and what
other products are sold from the site. A dedicated LPG retail site tends to entail
higher costs and requires high throughput volumes.

8.34.  The second issue identified with the MRP relates to the methodology adopted in
the MRP Working Rules (2010) document. In particular, the Commission found the
MRP working rules are based on an inefficient scenario regarding the utilisation of
filling plant assets and manpower. The throughput of LPG is set at 35 tonnes per
month, a low level of plant utilisation. Doubling the LPG throughput to 70 tpm (with
the correct increases in capital outlays for extra cylinders) could potentially result in
major filling plant costs (fixed cost, gross margin and depreciation) being reduced
by about 41%.""” Another concern is that in the published working rules of the
MRP, the annual cost adjustments for plant operations have not been implemented,
and cylinder maintenance costs are not explicitly listed as part of the budgeted
costs. The DoE failed to update the MRP methodology to better reflect the current
dynamics in the sector.

117 Refer to LPG Filling Plant Throughput Analysis
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8.35.  There are concerns about the lack of monitoring of the MRP. The monitoring takes
place at the petrol station retail level, making the monitoring of LPG prices applicable
only at filling stations. Only nine DoE inspectors are assigned in all provinces, putting
in question the capacity and effectiveness of the DoE to monitor its regulated prices.
Where overcharging is found, the remedial action available to the DoE inspectors is
to issue notice in terms of Section 2A(3) of the Petroleum Products Act. Specifically,
the applicable penalty for non-compliance is a punitive penalty of R1 000 000, 00
or imprisonment for a period not exceeding 10 years, or both.''®

Commission’s findings

8.36.  In summary, the Commission’s findings with respect to pricing regulation are:

8.36.1. MRGP in its current form is not creating an incentive for refineries to
expand their production and storage capacity of LPG.

8.36.2. MRGP and MRP methodology had not been revised since implementation
in 2010 despite the regulations allowing for periodic reviews'°.

8.36.3. There is evidence of prices charged above MRGP and MRP. There is also
lack of clarity among market players, especially with regards to inland
refineries, about what the MRGP should encompass.

8.36.4. The DoE lacks the ability to monitor adherence to the MRGP and MRP.
The DoE stated it does not have sufficient capacity to actively monitor
the entire value chain as it only has nine dedicated inspectors to monitor
the regulated prices of all petroleum products including LPG. The nine
inspectors monitor over 5 112 service stations' in the country and
annually they reach just under 2 000 service stations implying that it might
take more than two years before another inspection takes place.' This
lack of monitoring results in some pricing abuse by the market participants.
The sanctions of violating maximum pricing are ineffective as DoE does
not have prosecutorial powers.

118 Refer to email from DoE received on 23 November 2015

119 Draft review of 2012 had not been finalised

120 Matsho, Jim (2010) — The Retail Petrol Industry in South Africa. uzspace.uzulu.ac.za/bitstream/ handle/.../
Retail%20petrol%20industry%20Matsho.pdf Accessed 3 March 2017

121 Meeting with DoE on 11 November 2016
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Industry Feedback

8.37. Inlight of the findings above, the Commission considered the following: (i) The extent
to which the DoE was still best placed to monitor and implement pricing regulation in
the sector; and (i) The appropriateness of price deregulation in the sector.

8.38.  Regarding the question whether DoE is best placed to deal with the function of price
regulation and monitoring, six market participants were in support of the DoE remaining
the relevant authority.[xl [<] were of the view that the introduction of an alternative
party might cause a duplication of the DoE’s functions. [¢<] proposed that the DoE
should increase its capacity to best cater for the relevant regulation.

[6<] were not in favour of maintaining the DoE as the custodian of pricing regulation
and suggested that this function be moved to NERSA.

8.39.  Nine market participants were in support of price deregulation while none voiced
any concerns about it.#< Those in support emphasised that the MRGP in particular
increased the cost of doing business and this led to pricing abuse by wholesalers, e
while [5<] submitted that price deregulation should take place sooner rather than later.
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Recommendations

8.40.  The Commission recommends the following:

8.40.1. NERSA must undertake pricing and the monitoring of MRGP and MRP.

8.40.2. Price deregulation after supply constraints have been resolved. The
reason for this is that the immediate deregulation of pricing may cause
price increases above the current MRGP and consequently MRP, given the
significant regulatory bottlenecks identified as well as the supply constraints
faced by the sector. To circumvent this concern, the Commission is of
the view that import efficiency and optimisation should be prioritised.
This would result in an increase in import storage capacity and make it
possible to accommodate larger LPG parcels, allowing for an increase in
LPG supply domestically.

8.40.3. To give effect to the recommendation in 8.40.2., the DoE must undertake
a study on how price deregulation in the LPG industry can be achieved.

ﬂ
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9. Addressing the limited domestic supply of LPG

9.1. This section assesses the impact of infrastructure bottlenecks on the supply of LPG
in South Africa. This is particularly important given the declining volumes produced
at local refineries and increased demand of LPG especially during the winter months.

9.2.

It is accepted that the domestic production of LPG remains low (Figure 25) and
is not likely to grow in the foreseeable future. Local production is unable to meet
domestic demand in South Africa, especially during the winter months when
demand is higher. This period also coincides with both planned and unplanned
shutdowns at the local refineries. The deficit of local production is supplemented by
imports and infrastructure facilitating these imports thus becomes critical. Market

participants that import or have at some stage, imported LPG include KayaGas,
Oryx, Afrox, Easigas and SAPREF.??

Figure 25: Quarterly total local production and consumption (2010-2014)
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122 Afrox imports through Richards Bay, while Easigas imports through Port Elizabeth. KayaGas through the Cape Town harbour
and Oryx through Maputo. The Commission understands that SAPREF has occasionally imported LPG through Durban.
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9.3. Market participants identified the following factors as contributing to limited domestic
supply of LPG:

9.3.1.  The regulated refinery gate price of LPG, the MRGP, is not reflective of the
costs associated with importing LPG. Hence it does not provide a price
signal to incentivise future investment; and

9.3.2. The limited capacity at the current import storage facilities constrains the
importation of LPG as a commercially viable alternative supply source.

9.4. In light of the above, it is suggested the limited import volumes are not only a factor
of the price regulations at play but may also be a product of the lack of availability
of adequate infrastructure to cater for an increase in imports. It can be deduced
the limited levels of imports observed in South Africa are a reflection of two issues,
namely the MRGP and the lack of sizable and economic storage facilities in the
country.

The cost of importing LPG

Price comparison between MRGP and landed price of LPG

9.5. The MRGP is derived from the 93 octane basic fuel price (BFP) minus a discount
of R74 per metric ton. The MRGP is an LPG equivalent of the BFP that applies to
petrol and diesel (as shown in Section 8). This brings into question the manner in
which imported product can be aligned with MRGP from a pricing perspective to
allow it to compete with locally produced product, which is regulated at a lower
price point.

9.6. Figure 26 indicates that the current imported LPG product is not price-competitive
compared to locally produced product because of high transport costs.[s<] When
the freight, clearance and storage facility costs are factored into the Saudi CP, the
landed cost of the imported LPG is higher than the MRGP. Market participants
indicated that the Saudi CP is generally comparable with or even lower than the
MRGP, but the storage and freight costs significantly increase the cost of imported
product.
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Figure 26: Monthly landed price (R/kg) of LPG vs MRGP (R/kg) for 2010-2014

16
. A
Q
<
= ~
w12 \
S
w10 N
8 ./ \
<
i
<>( 8 \\/
6 /\//J
4
Mar-10 Sep-10 Mar-11 Sep-11 Mar-12 Sep-12 Mar-13 Sep-13 Mar-14 Sep-14
Average Landed Cost (R/kg) Average MRGP (R/kg)
Source: [¥<]

9.7. [6<] submitted to bring the landed costs of LPG down, market participants need
a large storage capacity of approximately 15 000 to 20 000 tonnes so they can
import LPG on a sustainable basis. This will assist in bringing down transport costs
to approximately $80 per tonne, thus making imports viable. [¢<] also attested to
this, in stating that big vessels require bigger storage facilities than what the country
has. It appears the price of imported LPG will reflect the volume of LPG imported.

9.8. The three scenarios in Table 12, based on small, medium and very large carriers of
imported LPG, demonstrate how the landed costs of LPG vary in relation to different
sizes of carriers. It is important to understand the economics of each parcel size as
it demonstrates the potential to reduce the cost of LPG.
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Table 12: The relative cost of LPG imports for different parcel sizes'?

R/USD 13

Propane $/mt 315

Butane $/mt 345

Interest cost 9%

Parcel size 1500 19 208 46 099 Mt

Annual imports 36 000 230 496 553 190 Tpa

Propane content 60% 60% 60%

Product cost CP 4251 4251 4251 R/mt

Product discount 0% 2% 5% R/mt

Freight costs 3055 884 624 R/mt

Insurance/Losses 219 151 140 R/mt

Clearing 0,57 0,70 0,80 R/mt

Port fees 145 145 145 R/mt

Product testing 22,0 2,9 1,3 R/mt

Terminal S&H 500 570 542 R/mt
SUB-TOTAL 8193 5920 5491 R/mt

Working capital 20 29 27 R/mt
Terminal gate price 8213 5949 5518 R/mt

Reduction in price 0 28% 33%

Import/MRGP 110% 80% 74%

Compared to September 2015 MRGP at R5 446.80

Source: Commission’s calculations

9.9. The small LPG carrier is representative of the current vessels delivering LPG to
South Africa. This carrier requires a small terminal of approximately 3 750 metric
tonnes (“mt”) in capacity. Assuming the vessel makes twenty four (24) deliveries a
year, it would see only 36 000 tonnes of LPG being imported per year. This would
not lead to any reductions in the landed costs. Importers would still experience
higher landed costs. If we base this analysis on September 2015 prices, the cost of
the small import is estimated to be 50% more expensive than the published MRGP.

123 Note that the pricing of LPG imports is for comparative purposes based on representative vessel time charter costs, fuel oil
consumption and costs. The same voyage distance is assumed for each ship size. Working Capital Assumptions Throughputs
per month = 1 for Med-Large and 0,5 for small. Cost of credit = 9% p.a. Applicable value = 50%* parcel size + 15% reserve
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9.10.  In comparison, a medium-sized carrier would require a terminal with approximately
19 400mt of LPG storage capacity. The annual throughput of the terminal can be
doubled to over 460 000 t/pa, which will reduce the terminal storage and handling
fees. The import cost is estimated to be 28% cheaper than for the small carrier and
at least 10% above the MRGP.

9.11.  In the case of the large carrier, the largest parcel size can be delivered using very
large gas carriers (“VLGC”). Such carriers can deliver to either a single large import
terminal or several smaller terminals. The economies of the larger parcel size
result in an estimated 33% price reduction compared to the small carrier, which
makes it 1.3% cheaper than the MRGP. It can be assumed there would be a small
discount on pricing on larger volumes because of the volumes uplifted. Regardless
of the discount structure, larger imports will be cheaper than smaller ones. The
international benchmark prices of LPG can be expected to be lower from May to
September than during the rest of the year, which will filter through to the domestic
prices.

9.12.  In summary, the analysis indicates that the importing of medium to large parcels
can reduce the landed cost of LPG by approximately 28% to 33% respectively
as compared to the importing of smaller parcels. The analysis demonstrates that
imported LPG can have landed prices cheaper than the current MRGP model.
Avedia and Sunrise noted that it is possible to obtain greater discounts on large
shipments. The opportunity for sovereign deals on LPG may also attract preferential
pricing. Sunrise indicated that the preferred mode of operation is to start small
and then increase the number of imports, with additional storage capacity being
made available at the terminal to enable larger parcel sizes as demand grows. The
increase in terminal throughputs will result in a reduced fixed cost component per
unit in terms of the storage and handling tariff.

Lack of import storage

Current import storage facilities and problems with access to storage facilities

9.13 South Africa has three limited loading facilities available for imported LPG.#< These
facilities are located in Port Elizabeth, Richards Bay and Durban.’?* Table 13 lists the

LPG loading facilities licenced for operation in South Africa and their estimated total
capacity.

124 Discussion document on the Review of the Maximum Refinery Gate Price of Liquid Petroleum
Gas. Government Gazette, Notice 886 of 2012. Dated 24 October 2012.
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Table 13: LPG loading facilities licensed for operation in South Africa

Shell South Africa (Pty) Ltd 4 000 Port Elizabeth
Bidtanks (Pty) Ltd 6 000 Richards Bay
BP and Shell (SAPREF) 1800 Durban

Source: NERSA (2012)

9.14.

Afrox and Easigas used to be the only two importers of significant volumes of LPG
into South Africa. The two wholesalers lease import storage facilities and have import
licences.®< Afrox leases the import facility in Richards Bay from Bidtanks [formerly
IVS Richards Bay (Pty) Ltd]. Easigas imports via the Port Elizabeth terminal through
its relationship with Shell. During the market inquiry, the Commission learnt that,
Totalgaz, Camel Fuels and Oryx also use the Richards Bay port terminal through
Bidtanks to import LPG.#9 Itis noteworthy that wholesalers are not operating from
their own storage and/or loading facilities but rather are granted access to facilities
owned by terminal operators. The existing storage and/or operating facilities are not
able to receive VLGC, resulting in higher landed costs.

In addition, it appears that the existing import facilities operate on an exclusive
basis. There are no common user terminals or terminals that offer imported product
on an “open access” basis. This may pose a challenge for other market participants
operating at the wholesale level, as they do not have their own import facilities, nor
can they access those of others <)

New entrants have highlighted the lack of import facilities as one of the key
constraints to growth the LPG market and the promotion of competition. Despite
several construction licences issued by NERSA in the past few years to independent
merchant operators to construct large import capacities in Richards Bay, Port of
Ngqura, many of these licensed projects have not yet materialised. Even if they do,
experience to date suggests that the mere fact that the facilities become operational
will not automatically ensure access for third party wholesalers wishing to import
LPG. The practice in line with global practices is that anchor tenants sign long-
term contracts (10-20 years) with the storage facility operator. The operator will
then develop the facility and charge a monthly rental for capacity (‘take or pay’

ag reements).[xl
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9.17.  The Petroleum Pipelines Act prescribes that a licensee of a petroleum storage facility
must provide access to uncommitted capacity in a storage facility on commercially
reasonable terms. In practice, uncommitted capacity is interpreted to exclude
capacity committed in terms of long-term “take or pay” agreements entered by the
storage operators and its customers. Thus, due to being fully committed in terms
of the contractual arrangements (no uncommitted capacity in terms of NERSA
mandate), the facility could in fact be underutilised or standing empty.[x]

9.18.  Inlight of the limited import storage, industry players and regulators have identified
areas that would be suitable for constructing additional import storage facilities
within the ports of South Africa to increase the imported volumes of LPG.

Storage facilities licensed for construction at Saldanha Bay and Richards Bay

9.19.  Market players like Avedia confirmed the current limited supply and inadequate
import infrastructure have stifled the uptake of LPG. It was suggested the only
way to unlock local LPG consumption is to substantially increase imports of LPG
through newly constructed import terminals with sufficient storage facilities.

9.20.  Avedia and Sunrise also indicated that importing large volumes of LPG would
significantly reduce freight costs, and increasing the available storage capacity
would drive down storage costs.'® A large increase in imports of LPG into the
domestic market would enhance competitive pricing for local customers, especially
seeing that international prices are expected to decline over time.?® Market players
like Avedia, Sunrise, KayaGas, Vopak Reatile (“Vopak”) and Bidtanks agreed that the
only way to solve the local supply bottleneck is by substantially increasing imports,
backed by security of supply from additional storage.

9.21.  Vopak and Bidtanks are licensed to construct an import terminal and loading
facilities at Richards Bay, while Avedia and Sunrise are licensed to do the same
at Saldanha. KayaGas is licensed to operate a loading facility at Saldanha.’?” [&<],
through its loading operating licence, stated that it was able to import eight loads of
LPG, amounting to 7 000 tonnes, from the Cape Town harbour.'? It indicated that
the cost of bringing in LPG from ship to road tanker was approximately R10 400/
ton, higher than the prevailing MRGP based on twelve (12) hours to transfer 200 to
300 tonnes per day.

125 Presentation by Sunrise Energy on 01 September 2015; LPG Import Terminal Saldanha Bay,
Western Cape, South Africa and meeting with Avedia on 01 September 2015

126 Presentation by Avedia for NERSA public hearing on 28 May 2014

127 NERSA licence applications

128 Meeting with K dated 02 September 2015
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The interest in constructing LPG import terminals at Saldanha is because the
Western Cape port is strategically located such that it is cheaper to import LPG from
various locations, including the Gulf of Guinea, the Gulf of Mexico, the Middle East
and East Africa.’ Table 14 provides details about each industry player’s activities
at the import terminals and/or loading facilities at Saldanha Bay and Richards Bay.

Table 14: LPG storage facilities licensed for construction'®

Sunrise Energy?'® | Pipelines, storage & 5500 Saldanha Bay 23 February 2011
loading

Avedia Energy Storage & loading 8 000 Saldanha Bay 1 July 2014

KayaGas Loading facility Saldanha Bay 30 March 2015

Bidvest Terminal Storage facility 40 000 Richards Bay 2 December 2015

Vopak Reatile Pipelines, storage & 38 300 Richards Bay 5 December 2014
loading

Source: NERSA website (2015)

9.23. At Saldanha, the TNPA awarded an exclusive contract to Sunrise, based on Section

56 of the Ports Act relating to terminal operators, for the funding, construction and
operation of an LPG handling and storage facility for 30 years.'® The terminal is
scheduled for commissioning in April 2017.132

Since there are no open access import facilities, Sunrise’s business model essentially
envisages it being an open access import terminal operator in Saldanha, allowing
any LPG importer, distributor or downstream customer(s) to access the terminal
infrastructure for importing LPG.

The Sunrise terminal will include a multi-buoy mooring system located in Saldanha
for the mooring of LPG vessels. Sunrise will allow LPG traders to import LPG
supplied into the multi-buoy mooring system and transferred into Sunrise’s terminal
storage site through its own pipeline. It will be possible to store the LPG on Sunrise’s
premises for fourteen [&<] days.[% During a site visit, the Commission observed
that the fabrication of the LPG vessels (also known as bullets) intended for storing
the imported LPG was underway, as shown in Figure 27.

129 Presentation by Sunrise Energy on 01 September 2015; LPG Import Terminal Saldanha Bay, Western Cape, South Africa
130 All of these licences are acquired from NERSA and are valid for 25 years, and construction is supposed to commence within 36 months.
Market players are supposed to submit a tariff application within three months of the date of issue of these construction licences.

131 There was an amended construction licenceon 29 April 2013

132 Case No. RA2014/04/0009
133 http://www.sunrise-energy.co.za/status.html
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Figure 27: Fabrication of moulded LPG bullets (vessels) on Sunrise site

Source: Sunrise site visit (2015)

9.26.  The storage facility will comprise five moulded LPG bullets (each 7m ID and 60 m
T/T),"** similar to the bullet shown in Figure 28.%° The LPG will mainly be dispatched
via road tankers from Sunrise’s three offloading bays.'*

9.27.  Sunrise indicated that it would not own or trade in LPG; it will manage the stock
throughput. This will include blending commercial propane and commercial butane
to fit the SANS 1774:2007 standards and customers’ preferences.™” As mentioned
above, traders will be allowed to store the LPG on Sunrise’s premises for [<] days.'*®
The LPG traders will be charged a throughput fee which will range between [5<] and
[6<] per ton which, according to Sunrise, is in line with international throughput
charges.™® Sunrise plans to increase its annual throughput through constructing
additional storage facilities as demand in the market increases.

134 Sunrise Energy submission dated March 2015

135 Commission site visit to Sunrise Energy dated 01 September 2015

136 Sunrise Energy submission dated March 2015

137 Sunrise Energy submission dated March 2015

138 Sunrise Energy submission dated March 2015

139 Sunrise presentation on Project Overview SAPIA dated 12 November 2013
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Figure 28: Sunrise’s LPG bullets'°

Source: Sunrise site visit (2015)

9.28.  Sunrise’s LPG storage facility at Saldanha will be complemented by the Avedia
facility. Avedia indicated it would operate as a wholesaler, meaning it will source
LPG from local refineries and through imports.™! Avedia stated it would not only
operate the bulk storage facility at Saldanha; it also planned to be involved in
bottling facilities, transportation and cylinders. The Commission understands, even
though this is not their primary function, Avedia’s import storage facility at Saldanha
will also be available for third-party users such as the [5<]. [§<].[§<1 In securing foreign
supply of LPG, Avedia has entered a supply agreement with Bonny River Terminal
in Nigeria to import [8<] mt.142

9.29.  Avedia previously operated the Industria bottling plant at Cape Town on behalf of
Totalgaz,'* and the Commission understands that this arrangement ceased after
Totalgaz acquired KayaGas. The bottling plant has a storage capacity of [¢<] mt and
a filling capacity of [¢<] bottles per day.'**

140 Commission site visit to Sunrise Energy dated 01 September 2015

141 Presentation by Avedia for NERSA public hearing on 28 May 2014

142 http://www.avediaenergy.com/index.php/news-room/69-avedia-to-build-sa-lpg-import-terminal
143 Site visit meeting with the Commission and Avedia on 31 August 2015

144 Avedia meeting on 31 August 2015
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9.30. Apart from their terminals at the Saldanha port, Bidtanks and Vopak Reatile
(“Vopak”) plan to construct additional import storage terminals at Richards Bay.'#
Bidtanks, an existing terminal operator at the Richards Bay port, plans to expand
its operations. Bidtanks does not appear to have experienced much delay with
the project, and is in the process of appointing an engineering, procurement, and
construction management (EPCM) contractor. The other terminal operator, Vopak,
will supplement Bidtanks’ offering in Richards Bay. On 23 March 2012, the TNPA
awarded land to Vopak under Section 56 of the Ports Act to construct an import
terminal facility. It appears that the Vopak LPG project was put on hold, due to
insufficient interest from the market.

9.31.  Despite market players showing increased interest in constructing import terminals,
with numerous applicants having been granted construction and operating licenses,
the country has not seen any new import terminals come on line. When queried
about this, market participants indicated that the misalignment between regulatory
bodies has caused a bottleneck in the development of the proposed import
terminals. Sunrise stated that the delays in constructing its terminal were due to
slow decision-making about approvals by regulators, problems with environmental
authorisations in 2014, and the litigation process started by Avedia regarding access
to the LPG berth lines, with Avedia alleging that Sunrise would be monopolising the
import terminal. 46

NERSA?s tariff methodology for Greenfield developments

9.32.  Submissions received indicated that the regulations in place were not designed to
accommodate green field developments for import facilities. ™’ [#<] and [<] pointed
out that NERSA dealt separately with construction and tariff licences, making it
difficult to secure investors and customers, [K].[X] In addition, using the existing
NERSA models would make the start-up tariff very expensive and detract from the
viability of the project.#<

145 http://www.sahra.org.za/sahris/cases/vopak-reatile-richards-bay-terminal-bulk-liquid-storage-and-handling-facility on 15.09.2016

146 http://www.fin24.com/Economy/Row-over-Port-of-Saldanha-Bay-20140316; http://sbid.co.za/latest-news/construction-starts-on- r1-
3bn-Ipg-terminal-saldanha-bay-west-coast/ ; http://www.news24.com/Archives/City-Press/Gas-import-row-heats-up-20150429

147 Site visit meeting with the Commission, Sunrise and Avedia on 31 August 2015
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9.33. NERSA's tariff calculation is based on capital expenditure (“capex”) and the expected
volumes, so there is a direct and positive relationship between capex and tariffs,
but an indirect and converse relationship between volume and tariffs.'® An increase
in capex will lead to an increase in tariffs, but if volume increases, this will lead to
a decline in tariffs. Investors are thus reluctant to make decisions; not only can the
quoted tariff rate increase, but there may also be unanticipated cost increases due
to delays in projects.

9.34.  The Commission asked NERSA whether their tariff calculation model adequately
address the particular needs of Greenfield developments. NERSA submitted that
the current tariff methodology does adequately address the concerns listed above.
Specifically, NERSA stated that the allowable revenue formula is appropriate to
use for Greenfield developments as it accounts for the difficulties faced with these
projects. Specific items like the weighted average cost of capital (“WACC”) and
particularly the project risk premium are said to be adjusted as necessary when
calculating the tariffs for Greenfield developments.

Commission’s findings

9.35.  The current inadequate import infrastructure has stifled the uptake of LPG. One way
to unlock local LPG consumption is to increase imports of LPG substantially through
newly constructed import terminals with sufficient storage facilities operating on
open access to all interested third parties. The limited import infrastructure makes
importation of small volumes of LPG less competitive as the landed cost is above
the MRGP.

9.36.  Significant obstacles are caused by the overlapping jurisdictions of NERSA and the
TNPA in relation to approvals for constructing import and storage facilities at the
ports (this aspect was also discussed in Section 7). This overlapping jurisdiction
results from TNPA granting concessions to infrastructure developers within port
boundaries, while such infrastructure also requires licencing under the Petroleum
Pipelines Act, administered by NERSA. Another scenario is that NERSA may
issue an import and storage licence with limited consideration of the TNPA's port
development plans.

9.37.  The Commission notes that the limitations in the regulatory framework, referred to
above, contribute to the observed misalignment. This requires that a process of
alignment be put in place in order to resolve these issues.

148 Presentation by Sunrise Energy on 01 September 2015; LPG Import Terminal Saldanha Bay, Western Cape, South Africa
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Industry feedback

9.38. Inlight of the findings, the Commission considered the following remedies to address
the issues identified. Firstly, introduce a joint bidding process between NERSA and
the TNPA, whereby potential entrants are able to receive simultaneous approvals
from both regulators after winning the bid. Alternatively, introduce a bidding process
overseen by an independent body like National Treasury as part of the key strategic
infrastructure procurement programme. Secondly, review the regulatory mandates
conferred by the Ports Act and the National Energy Regulator Act. In particular,
review the National Energy Regulator Act with the aim of removing all port-related
activities (licensing in particular) regulated by NERSA. Lastly, require approval by
the TNPA of all licences involving execution and implementation at the ports before
any other subsequent licence applications are allowed.

9.39.  Market participants were mainly in agreement with the Commission regarding the
bottlenecks caused by the overlapping jurisdictions of NERSA and the TNPA F<I
The majority of market participants[%] also supported the introduction of a bidding
process overseen by an independent body like National Treasury. [6<], [5<], [5<]
and [<] indicated that this recommendation would delay the process even further
and ultimately make it more burdensome for potential investors. As NERSA and
the TNPA are already familiar with the requirements, the harmonisation of their
respective processes is required. Transnet advised that the Commission should
refer to the memorandum of understanding (“MOU”) signed between NERSA and
Transnet as a sound engagement platform for better interaction.

9.40.  NERSA and TNPA entered an MOU'® in terms of addressing concurrent jurisdictions
at the port facilities. The MOU was expected to assist in streamlining the work of the
TNPA and NERSA.#<The TNPA indicated that any possible bottlenecks would be
identified and approvals would be sequenced as part of the engagement process
between the two regulators.™°

149 The MoU was concluded towards the finalisation of the inquiry.
150 Ibid.
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9.41. A review of the regulatory mandates conferred by the National Ports Act and
the National Energy Regulator Act was also supported. [<] opposed the
recommendation that all licences requiring execution and implementation at the
ports should be approved by the TNPA before any subsequent licence applications
are made. [¥<] submitted that Transnet is one of NERSA's licensees; hence, NERSA
is not subordinate to the TNPA. NERSA makes its licences subject to permissions/
authorisations received from other relevant authorities.

Recommendations
9.42.  The Commission recommends the following:
9.42.1. A review of the regulatory frameworks applicable to the construction of
LPG import and storage facilities at ports, as outlined in the applicable

legislation including the National Ports Act and the Petroleum Pipelines
Act.
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10. LPG supply agreements with refineries

10.1.  This section assesses the impact of refineries’ allocation mechanism to particular
wholesalers. It has been alleged that preferential allocation is given to wholesalers
with historical relationships with certain refineries.

10.2.  New entrants have also raised concerns around rationed supply being allotted to
them by certain refineries in favour of preferential allocation to their formerly owned
downstream entities.

10.8.  Producers/refineries allocate LPG volumes to wholesalers on a contractual and/
or spot basis. Producers tend to prefer long-term supply contracts as opposed to
spot sales.#S The rationale for this preference is linked to factors like the reliability
of upliftment, available supply, credit lines and payment history, to name a few.#<)
Of these factors, reliability of upliftment is considered to be particularly important,lx]
possibly due to refineries’ current storage limitations regarding LPG.

10.4.  The concern of the new entrants is the extent to which these supply contracts create
a constraint on their ability to compete effectively in the market. In particular, some
market participants noted the historical linkages that exist between producers and
major wholesalers.

Historical relationships between refineries and wholesalers
SAPREF, Oryx and Shell

10.5.  SAPREF is a crude oil manufacturing facility in Durban, KwaZulu-Natal, which was
formed through a joint venture between BPSA and Shell, both of which have a 50%
shareholding. The LPG produced at SAPREF is produced from crude oil imported by
the shareholders individually.lx]

10.6.  The arrangement between the parties is one of toll manufacturing, with SAPREF
manufacturing the product on behalf of its shareholders in terms of a management
agreement.lx] [<].
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Shell and Easigas

10.7.  Prior to 2009, Shell SA was vertically integrated in the LPG market as a producer
and wholesaler of LPG. In 2009, Shell SA disposed of its marketing business to
Easigas, and is no longer active in the LPG market other than as a shareholder in
SAPREF. In the case of Easigas’ acquisition of the LPG component of Shell SA's
business, the companies entered a supply agreement [¢<].

10.8.  The agreement will continue for as long as [¢<] has a processing contract with [¢<].
#<1 In addition to this agreement, Easigas sub-leases an import facility located in
Port Elizabeth from Shell, which Shell in turn leases from the TNPA,

BPSA and Oryx

10.9. In 2012, BPSA announced its intention to sell its LPG cylinder and bulk business
along with some of its wholesale LPG activities in several countries.’ In South
Africa, the transaction saw BPSA sell all of its downstream activities relating to the
wholesale of LPG, conducted by BPSA's LPG Business and Masana Petroleum
Solutions (Pty) Ltd (“Masana”).

10.10. At the time of the transaction, BPSA's LPG business was well established in the
sale of LPG to distributors, wholesalers and end-users. The company sold LPG
in cylinder form (to residential and commercial end-users) and in tanker trucks (to
distributors, wholesalers and industrial customers).”™® Masana marketed BPSA's
LPG to the business sector and large commercial entities in particular.[xl

10.11.  Oryx was selected as the preferred bidder for the purchase of BPSA's LPG business.
Oryx had not been active in the LPG market prior to this acquisition. The transaction
effectively resulted in Oryx entering the market for the downstream supply and
marketing of LPG in South Africa. ¥

10.12.  The outcome of the transaction was the removal of BPSA from downstream activities
in the LPG value chain; BPSA is only active in LPG production through its refinery
activity SAPREF.E) Pre-merger, BPSA supplied all of its LPG to its BPSA LPG
business in terms of a supply agreement. A similar agreement was entered between
Oryx and BPSA upon its disposal of its LPG business.

151 Submission from dated 24 April 2015, p4
162 These countries included the United Kingdom, Portugal, Austria, Poland, Netherlands, Belgium, Turkey, China and South Africa.
153 Competition Commission Merger Report: Oryx Oil SA//LPG Business of BP SA and Masana

Petroleum Solutions, July 2013 (Case No. 2013May0185)

ﬂ
BT | ——

This gazette is also available free online at www.gpwonline.co.za




148 No. 40815 GOVERNMENT GAZETTE, 28 APRIL 2017

10.13. [K]

Other refineries

10.14. The Commission also examined whether any of the other refineries in South Africa,
namely Sasol, Engen, Chevron and PetroSA, had similar historical supply agreements
with any of the wholesalers or other market participants in the LPG value chain. While
evidence was found of long-term supply agreements between refineries and wholesalers
—for example, [¢<] formal supply agreements with [¢<] and [¢<] — the Commission did not
find any other instances of historical vertical relationships.

Volumes allocated through long-term supply contracts

10.15.  Producers allocate LPG volumes to licensed wholesalers on a contractual and/or spot
basis. Producers have indicated that they do prefer long-term supply agreements as
opposed to spot sales, as this provides them with certainty of volume upliftment.lx]
Specifically, producers indicated that reliability of volume upliftment by a wholesaler was
an important consideration taken into account when signing a supply contract, as there
were storage limitations at refineries for LPG.

10.16. For example, [<] submitted that because it is vulnerable to LPG production levels
exceeding its available storage capacity, its sales model is based on alonger-term contract
with reliable wholesalers that have the capacity and ability to commit to meaningful and
continuous purchases of LPG in high and low demand periods throughout the year. In
addition to reliability of consistent upliftment, [5<] submitted that it prefers a customer

that can readily resume procurement from [¢<] after extended shutdown periods.

10.17. The Commission analysed several long-term supply agreements in place between
producers and wholesalers, with the percentage of LPG volumes allocated to contract
customers. The following emerged:

10.17.1. ENREF¥has long-term supply contracts with [<], [2<] and [£<].

10.17.2. Sasol QOil has long-term supply agreement with [5<], [<], [5<] and [<].
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10.17.3. Chevron has long-term supply contracts with [¢<] and [¢<], with the
remainder of the volume being sold through the spot market.

10.17.4. SAPREF allocates the total volume it produces to its two shareholders,
Shell SA and BPSA, [<].

10.17.5. PetroSA has entered long-term supply contracts with [5<], [<], [¢<] and
[6<]. PetroSA supplies a significantly larger proportion of its volumes
to non-contracted customers, accounting for [between 40-50%)] of its
sales.

10.18.  None of the refineries appear to have an official document or manual that sets out
the requirements for a company to be granted a supply agreement. As mentioned
above, [¢<] submitted that it is mostly concerned with ensuring reliable offtake
from customers and hence the cultivation of long-term relationships is vital #< <]
considers product availability; the availability of the required compliance documents;
and the customer’s business profile, ability to meet contractual obligations, financial
standing, BBBEE status and previous year’s offtake (vs requested volumes).[xl

10.19. The Commission notes that the existence of these supply agreements act as a
barrier to entry and to the expansion of new entrants at the wholesale level of the
value chain. This is because the ability of a wholesaler to compete is dependent on
it being able to obtain sufficient and consistent supply of LPG. Submissions and
meetings with wholesalers'* indicated that the procurement of LPG from refineries
is indeed a major barrier to entry into the sector. This becomes increasingly difficult
in a sector that experiences shortages in supply and declining LPG volumes from
producers. [K][Kl submitted that in their experience, the allocation of LPG from
refineries is in the following order: (i) Allocate product to satisfy the refineries own
operational needs; (i) Meet their contractual obligations; and (iii) If there is surplus
product, fill spot sales requests.

154 See 2015 submissions from Reatile, Afrox, Easigas, Wasaa, KayaGas and Totalgaz.
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10.20. Given this framework, it is clear that the wholesalers with contracts may have a
competitive advantage over others. In a sector where price is regulated and there
are supply constraints, competition occurs in terms of volumes; the reliability of
supply becomes increasingly important. Smaller wholesalers like [<] raised
concerns regarding the nature of contracts in the LPG sector, more specifically, on
the pricing structure and the general relationships between refineries, on the one
hand, and refinery-owned and former refinery-owned entities, on the other.#<1 <]
also refers to vertical relationships that exist between refineries and wholesalers, in
particular, former refinery-owned wholesalers.

10.21. The Commission assessed the percentage of LPG volumes allocated for contract
and spot sales to major and non-major wholesalers to assess the validity of the
concerns raised regarding the existence of long-term supply contracts. The analysis
in Table 15 below considers the percentage of LPG volumes sold through supply
contracts as opposed to spot sales by comparing the sales of three of the five LPG
producers.'%®

10.22. The analysis shows that producers awarded the vast majority of sales to contract
customers over calendar years 2010 to 2014. Specifically, a total of 891 661 tonnes
of LPG was sold to customers on a contractual basis over the 2010 to 2014 period
as opposed to 193 673 tonnes sold on spot basis. This means that at least 82%
of the total volume of LPG produced over the period was allocated to contracted
customers and approximately 18% allocated to spot sales. This indicates that
contracted sales are clearly refineries’ preferred way to sell LPG.

10.23. Disaggregating the contracted sales volumes between major wholesalers and non-
major wholesalers shows that major wholesalers receive the bulk of the allocation
as shown in Table 15 for FY2013/14.

155 Comparable data over the period considered was only available for Sasol, Engen and Chevron.
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Table 15: Contracted supply allocations to major and non-major wholesalers in FY13/14

Wholesaler

ENREF Sasol PetroSA CHEVREF SAPREF

Volume A Volume % Volume A Volume % Volume
(tonnes) : (tonnes) (tonnes) (tonnes) (tonnes)
Major wholesalers contracted sales
Afrox <] 20-40 | [K] 30-50 <] 20-40| [K] 40-50 =
Easigas <] - <] 15-25 <] 0-10| [¥X] 10-20| [] |50-100
Oryx <] = <] - <] 0-10| [K] - [<] | 50-100
Totalgaz <] 20-40 | [K] 10-20 <] 15-25| [X] = <] -
Non-major wholesalers contracted sales
Reatle | [<] | 1020] <] | o010 < | 010 g | - | p | -
Non-contract sales

Other* <] 20-40| [K] 15-25 <] 40-50 | [K] 20-40| [X] -
Total <] 100% <] 100% <] 100%  [] 100%  [K] 100%

Source: Wholesalers and refineries

10.24.

10.25.

10.26.

10.27.

ﬂ
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As shown, the majority of volumes were consistently sold to major wholesalers.
On average, for 2013/14 period, approximately two thirds of sales volumes were
awarded to the major wholesalers. [<].

From this analysis, there is a limited supply of LPG available to non-contract
customers. The Commission found at least 22% of total domestic LPG volumes
remain available for customers that purchase on a spot basis. In addition, of the
total volumes available for sale, [¢<] was allocated at least 29%, constituting the
majority of the volume of the LPG produced in the market.

The Commission notes despite the supply restrictions described above, new
entrants have recently managed to secure short supply contracts.

Foreclosure and softening of competition at the wholesale level may harm
competition, in particular, by increasing wholesale prices to those not contracted
to refineries. Spot customers not able to procure directly from refineries will have to
do so at a higher price, from wholesalers that do have supply agreements in place.
The prevalence of long-term supply agreements between LPG producers and all of
the major wholesalers, seen against the background of a limited number of supply
agreements with other customers, has the potential of restricting or distorting
competition. The ability of competitors to enter and/or expand at the wholesale
level may be affected negatively due to foreclosure of supply. These effects may
also be exacerbated due to the frequent occurrence of product shortage.
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Other features of the supply contracts that garner preferential treatment

10.28. LPG producers have stated their preference for providing LPG supply through long-
term supply agreements. These supply agreements are provided to a select few
downstream participants (the major wholesalers) who mainly have historical links
to the LPG producers. The Commission has considered whether these supply
agreements bestow any additional advantage to the major wholesalers who are
signed into a supply agreement. The main features of the supply agreements
entered by the refineries and their clients are considered below. In total, 52 supply
contracts were reviewed.

10.29. Of interest to the Commission was the extent to which the long-term supply
contracts provided additional benefits to major wholesalers in terms of pricing.
The likelihood that the major wholesalers were benefitting not only from receiving a
security of supply through the supply agreements but also from these agreements
bestowing upon them lower prices for LPG was assessed.

10.30. The maximum price a refinery may sell LPG is the MRGP, set by the DoE. In certain
instances it appears that besides the MRGP, the customer may be charged an
additional transport cost, a gantry fee, an admin fee, a fee for products not lifted
(underlift) in the previous month, VAT, duty at source, further duties or levies, and
other applicable taxes. These elements inform the final price that the customer
has to pay.[% A producer may choose to offer a customer a discount depending
on the volume that they purchase. Discounts offered to the major wholesalers are
displayed in Table 16.

_
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Table 16: Discount offered to major wholesalers

any quantity up to and
including [¢<]; and [<]
for any quantity above
[¢<] tonnes.

Yes/No Discount on volume | Yes/No Discount on Yes/No Discount on
volume uplifted volume uplifted
Afrox Yes | [<] for a minimum of Yes [¢<] discount Yes [¢<] for volumes
[6<] tonnes; and [5<] in excess of [<]
for quantities in excess tonnes
of this minimum.
Easigas No - Yes [5<] discount No -
Oryx No - Yes [6<] discount No -
Reatile Yes | An annual discount of Yes [6<] discount No -
[2<] of the purchase
price is granted on all
LPG uplifted.
Totalgaz | Yes | The discount is [¢<] on Yes [¢<] discount No -

Source: Submissions from wholesalers

10.31.  Of the fifty-two (52) supply agreements reviewed:

10.31.1.
10.31.2.
reviewed.
10.31.3.
provision for discounts.
10.31.4.

(<],

Nine (9) contracts were found to have a provision for discounts.

No discount provision was found in any of the forty (40) [¢<] contracts

Six (6) out of the nine (9) [<] supply agreement contracts made

All three (3) supply agreements for [<] included provisions for discounts.

10.32. The observations above indicate evidence of preferential pricing by some refineries.

By way of example, [5<] receives an annual discount of 10% off the purchase

price for all LPG uplifted in each contractual year from [X].[K]TotalGaz and Afrox

. . . e . SN
receive annual discounts from [<], although conditional on volumes lifted.#< Sasol

submitted that it does not offer any discounts.

ﬂ
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10.33. Inamarket with supply shortages, it is likely that preferential pricing confers particular
advantages on certain players as opposed to others. This would likely have adverse
effects on the competitive position of smaller players, notwithstanding the volume
discounts.

10.34. [], [,<] and [&<] dispute the argument that these agreements and the preferential
pricing advantages attached thereto enhance their competitiveness. These players
submit that supply inconsistencies stemming from unplanned and planned refinery
shutdowns and the deficit in the sector mean they do not enjoy any advantage,
notwithstanding the contractual arrangements.

Commission’s findings

10.35. The analysis conducted above reveals the perpetuation of the historical relationships
that Shell and BPSA had with SAPREF regarding the allocation of LPG. The
perpetuation of these historical relationships, through Shell and BPSA to Easigas
and Oryx, is likely to afford these wholesalers a competitive edge in a market marred
by insufficient and on occasion inconsistent supply.

10.36. The inability to secure supply of LPG from refineries is a significant barrier to
entry for wholesalers. Wholesalers with long-term contractual agreements have a
competitive advantage over other wholesalers.

Industry feedback

10.37. In light of these findings, the Commission considered the following potential
remedies, which it then put to the industry for feedback. The remedies include:
Firstly, decreasing the duration of the supply agreements entered by refineries and
wholesalers to provide an opportunity for other wholesalers to compete for LPG
supply. Secondly, cancelling all automatic renewal clauses in the supply agreements
entered between refineries and wholesalers. Thirdly, implementing a new allocation
mechanism wherein all wholesalers would bid for their required LPG volumes from
all refineries and lastly, introducing a minimum percentage to be allocated to small
wholesalers by each refinery.

10.38. In relation to the proposed remedy advocating for a decrease in the duration of
supply agreements, the majority of market participants responded positively to this
recommendation, with the exception of [&<], [¢<] and [(<]. [¢<], in its response to the
proposed recommendation, stated that the long-term duration of supply contracts
is necessary to justify investment in distribution equipment and to cater for supply
volatility. [¢<] and [2<] mentioned that efficiency benefits arise since long-term
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supply agreements afford them the ability to plan sales, compete and ultimately
serve customers more effectively.

10.39. In relation to the remedy highlighting the need for a new allocation mechanism
to be put in place, the majority of parties who responded did not favour the
recommendation. Refineries stated that a bidding process would be restricted by
the regulated MRGP. Conceptually, the only way in which such a proposal could
work would be if pricing were not regulated, which would then have the adverse
effect of prices being driven up by large wholesalers who can bid at higher prices for
LPG supply. Industrial consumer [<] agreed that a bidding process would increase
LPG prices.

10.40. []raised concerns regarding safety, since safety risks increase when there are more
wholesalers collecting product from refineries. Safety concerns were also raised by
LPGSASA in that an increased number of wholesalers collecting from refineries
would reduce efficiency in enforcing safety standards, which would further strain
LPG supply to consumers. Concerned wholesalers stated supply is already limited
and that such an allocation mechanism would further exacerbate the problem.

10.41. Given that the price of LPG is regulated by the MRGP, the bids submitted by
wholesalers are likely to always revert to the MRGP and render the bidding process
redundant.

10.42. In relation to the proposed remedy to introduce a minimum percentage to be
allocated by refineries to small wholesalers, the majority of parties who responded
were not in favour of this recommendation. Refineries were concerned that some of
the small wholesalers do not have the capacity for larger off-take. This might lead
to price increases, as some small wholesalers would not be able to take full truck
loads, thereby incurring higher costs per tonne. If off-take agreements were not
met, it would lead to a negative effect on refinery production due to excess LPG
volume that could not be stored, creating a backlog in production.

10.43. Market participants stated that refinery supply is likely to decrease because of the
recommendation, with refineries not likely to invest in infrastructure to supply small
wholesalers. Wholesalers not in support of the recommendation concurred with
refineries, submitting that the recommendation would exacerbate the problem of
limited supply and that it was unlikely that small wholesalers could off-take the
agreed-upon volumes allocated to them by refineries. [¢<], an industrial consumer,
stated that the recommendation could lead to price increases if small wholesalers
acting as intermediaries should on-sell their allocation to other wholesalers.

ﬂ
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Recommendations

10.44. The Commission recommends the following:

10.44.1. Existing evergreen agreements or agreements with more than a ten-
year duration must be capped to a maximum of ten years. The ten-year
duration will provide sufficient opportunity for wholesalers to recoup the
cost of investment in bulk storage equipment required to store the large
volumes of LPG as negotiated in the supply agreements. This contract
duration will provide refineries with predictability of demand for LPG,
so they can mitigate against situations of under- or over-supply. The
ten-year duration was determined using the typical recoupment period
required by wholesalers for the various investments they need to make
prior to operating in the market. ¢

10.44.2. Al automatic renewal clauses must be removed from all supply
agreements.

10.44.3. To improve LPG access to small wholesalers, refineries must allocate
a minimum of 10% LPG production (excluding internal consumption)
to small wholesalers '*” on at least two-year supply agreements. The
Commission believes that the 10% allocation must not be made available
to small wholesalers on a take-or-pay basis, as this would increase the
barriers created by financial limitations. In the event that small wholesalers
are unable to purchase the entire 10%, the remaining LPG can be sold in
the spot market'® to any buyer.

10.45. These recommendations are a short-term solution to the supply constraints in
the LPG sector, as it is envisaged that within five years South Africa’s LPG import
infrastructure and the storage facilities at its ports will support increased LPG
imports, averting the domestic supply shortage.

156 For example, a standard bulk carrier, which is required by most entry-level wholesalers, has a ‘payback’ period of at least eight
years, whilst a larger bulk carrier (with a capacity of 60 Kt) would require at least 10 years for the costs to be fully amortised
157 The definition of a small wholesaler proposed by the Commission is any wholesaler that requires between 2 500 and 10 000 tonnes of
LPG per annum. This definition was determined using the average volumes supplied to &K and over the 2010 — 2014 period
168 LPG infrastructure at refineries is limited; should a refinery experience an unplanned shutdown, it will likely have only 172 days of LPG in reserve.

In such a situation, the refinery will be unable to accommodate spot sales, as the remaining LPG reserves will be allocated for internal usage.
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11. Co-ordinated behaviour

11.1.  Cylinder deposits are paid by end-users to gain access to a full LPG cylinder. A
deposit fee entitles the end-user to use (or lease) the cylinder whilst the wholesaler
retains ownership thereof. The DoE indicated that the rationale for cylinder deposits
is to make it cheaper for end users to access cylinders and to promote LPG usage
in South Africa. Similarly, cylinder deposit fees provide some financial protection to
wholesalers who run the risk of not recovering their cost of investment should the
cylinders fall into the hands of rogue traders/cross-fillers.

Complaints received regarding cylinder deposit fees

11.2.  The Commission received information from an anonymous distributor indicating
possible collusion by the four main wholesalers through co-ordinated increases in
their deposit fees for the various gas cylinder sizes. Four letters were forwarded to
the Commission by a certain “Joe Soap”. The letters, coming from Afrox, Totalgaz,
Oryx and Easigas, all notified their distributors of a pending increase in the cylinder
deposit fee, while at the same time introducing a non-refundable rental fee for using
their cylinders.

11.3.  The DoE is the regulatory authority responsible for the determination of the cylinder
deposit fee applicable in the LPG sector. The MRP Working Rules (2010) state:
“deposits on cylinders will be limited to a maximum amount of 45% of the cost of a
cylinder and will be adjusted annually”.

11.4.  The letters received by the Commission indicated the possibility of coordination in
the increase of the deposit fee by the four wholesalers. The letters of notification of
the changes are discussed in the sequence in which they were sent:

11.4.1. In a letter dated 28 February 2014, Oryx advised that because of the
increased cost of steel, valves and maintenance of their cylinders, cylinder
deposit fees would be increasing, effective from 3 March 2014, as follows:
3 kg and 5 kg: R75 excl. VAT, and 9 kg, 14 kg, 19 kg and 48 kg: R250
excl. VAT,

159 See submission from Joe Soap on 29 October 2014

ﬂ
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11.4.2. On 3 March 2014, a fax sent by Afrox indicated that in addition to the
R150 (R171 incl. VAT) refundable deposit, the customer would be required
to pay a once-off non-refundable rental fee of R140 (R159.60 incl. VAT)
to secure the usage of the cylinder and the ability to exchange an empty
Afrox cylinder for a full one.°

11.4.3. A letter from Totalgaz on 2 April 2014 informed customers of an increase
in deposit fees'®" and introduced a non-refundable deposit rental fee to be
paid on each extra'® allocation. The non-refundable deposits were R25
excl. VAT on 5 kg cylinders, and R100 excl. VAT on all larger sizes up to 48
kg. 163

11.4.4. On 4 April 2014, a letter from Oryx read: “as a result of the complexity
in having differential deposits in the market and the potential barriers
of having a higher deposit amount above our competitors, Oryx has
revised its deposit structure.”'®* While the deposit rates for 3 kg and 5 kg
cylinders remained the same, the deposit for the larger bottles decreased
to R150 excl. VAT. The letter further explained that a once-off incremental
maintenance charge of R100 excl. VAT would be added to any additional
cylinder purchased from Oryx exceeding 5 kg.'®

11.4.5. On 8 April 2014, another letter from Oryx explained that they were again
revising their deposit structure. In particular, no maintenance charge would
be levied against customers swopping cylinders; instead, they would only
be affected in the event that they obtained another cylinder.

11.4.6. Finally, letters from Oryx (dated 1 June 2015),'®” Easigas (dated 2 June
2015)'% and Totalgaz (dated 4 June 2015)'® indicated that the cylinder
deposit fees on each of these firms’ cylinders would increase to R300 per
cylinder excluding VAT, with some exceptions,'”° effective from 2, 3 and 8
June 2015 respectively.

160 See submission from Joe Soap on 29 October 2014

161 The new deposit fees were R50 excl. VAT on 5 kg cylinders, and R150 excl. VAT on all larger sizes up to 48 kg.

162 This refers to the number of Totalgaz cylinders provided to customers over and above the cylinders
they returned to Totalgaz, its authorised distributors and/or its authorised dealers

163 See submission from Joe Soap on 29 October 2014

164 See submission from Joe Soap on 29 October 2014

165 That is, if you are in possession of an Oryx cylinder and you wish to exchange it, this will be done at R150
excl. VAT. If you require an additional cylinder or are swopping an opposition LPG cylinder for an Oryx-/BP-
branded cylinder, an additional R100 excl. VAT will be charged. This charge is a once-off usage fee.

166 See submission from Joe Soap on 29 October 2014

167 See submission from Joe Soap on 2 June 2015

168 See submission from Joe Soap on 10 June 2015

169 See submission from Joe Soap on 9 June 2015

170 The deposit fee on Totalgaz's 5 kg Shesha cylinder would remain at R150 excluding VAT.
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11.5.  The Commission asked the DoE whether they indeed reviewed and changed the
cylinder deposit rate in June 2015. The DoE confirmed that it had not mandated the
changes in the cylinder deposits.'”

11.6.  During the market inquiry, the Commission received information relating to alleged
collusive behaviour in determining cylinder deposit fees and the Commission has
initiated an investigation.'"?

Previous complaints

11.7.  The Commission has received similar complaints from market participants. In January
2009, the Commission received a corporate leniency application (“CLP”) from Afrox
alleging that the members' of LPGSASA potentially contravened Section 4 of
the Competition Act by supplying LPG to low-income households on preferential
terms.'* In this complaint, the Commission found that, while the respondents had
agreed on a formula to determine the prices of LPG sold to low-income households,
this formula was developed in consultation with the DoE.”® The Commission found,
around 2005, the DoE withdrew from the programme, stating the target number of
households had not been reached and the project was considered a failure. Despite
the DoE’s withdrawal, the LPGSASA members continued to meet to discuss the
project, and their pricing policies remained informed by the formula agreed upon
with the DoE.

11.8. The Commission received complaints relating to the potential price fixing of the
cylinder deposit rate in the Western Cape.

11.9.  Based on the information available, the Commission decided not to refer the
complaint to the Competition Tribunal. The following reasons were cited:"

171
172

173
174

175
176
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Refer to meeting with DoE, October 2015

See Competition Commission press release (http://www.compcom.co.za/wp-content/uploads/2015/01/
Competition-Commission-raids-offices-of-LPG-suppliers.pdf, accessed on 24 October 2016).
Specifically Afrox, BPSA, Easigas and Totalgaz

See Competition Commission vs African Oxygen Limited, Easigas (Pty) Ltd, Totalgaz (Pty) Ltd,

BP Southern Africa, and Wild Orchards (Pty) Ltd (Case number 2009Jan4250)

Refer to Notice CC8 (Notice of Non-referral of Complaint) (16 August 2011)

Refer to CC case no. 2009Jan4250 (CC8 Notice of Non-referral of complaint) 16 august 2011.
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11.9.1. In relation to the Section 4(1)(b)() allegation, the Commission confirmed
that the respondents agreed on a formula to be used to determine the
prices of LPG sold to low income households. The Commission decided
not to refer the matter as the alleged conduct by the parties was at the
request of the DoE and was in the context of a government intervention
to ensure sufficient supply of LPG to low income households. Further,
evidence gathered by the Commission confirmed that this conduct ended
and was limited to the period 2005 to 2007.

11.9.2. In relation to price fixing of cylinder deposits, the Commission decided
not to refer the matter as attempts by one of the respondents to have the
cylinder deposit rate increased was unsuccessful.

11.10.  Whilst the Commission at that stage did not proceed with prosecution of the
respondents, it subsequently became apparent that the Commission should have
pursued both matters and referred the cases to the Tribunal. The Commission has
witnessed the same conduct and there are ongoing investigations outside of the
market inquiry regarding the fixing of cylinder deposit rates.

Commission’s findings

11.11.  The Commission received information from an anonymous distributor during the
market inquiry indicating possible collusion by the four main wholesalers through
co-ordinated increases in their deposit fees for the various gas cylinders.

11.12. The DokE, as the regulatory authority responsible for the determination of the cylinder
deposit fee applicable in the LPG sector, has not reviewed the deposit fees since
2010 in terms of the MRP Working Rules (2010).

11.13.  The Commission has reason to believe that collusion in fixing cylinder deposits has
taken place in this sector and that this conduct is likely to be continuing.

11.14.  Furthermore, the Commission is of the view that the LPG market in South Africa
exhibit features that are conducive for collusive behaviour to take place. This is over
and above the evidence gathered with regards to cylinder deposit fees discussed
above.
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Recommendations

11.15.  The Commission recommends the following:

11.15.1. NERSA, rather than the DoE, should be responsible for the determination
of deposit fees and the subsequent annual reviews.

11.16. The Commission will continue with its ongoing cartel investigations separate from
the market inquiry process.

ﬂ
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12. The sale of LPG through cylinders

12.1.  The direct supply of cylinders to end-users was identified as a route to market
available to wholesalers. The percentage of sales made through cylinders varies
across the wholesalers. For example, LPG sales through cylinders averaged at
least [between 30-45%] of [5<] total salesF< and [oetween 20-30%] of [¢<] sales in
2014,#% as shown in Table 17.

Table 17: Percentage of LPG sold through cylinders by selected wholesalers (201 4)®<1

Afrox 30-45%
Easigas 30-40%
Oryx 40-55%
Wasaa 20-35%
Reatile 10-20%

12.2.  Cylinders are a necessary route to market to compete effectively in this sector.
Consequently, wholesalers have invested in the cylinder market to ensure that their
stock of cylinders is sufficient to meet market demand. As explained by [¢<]:

“The number of cylinders in the market affects the competitiveness of the supplier
and the owner. The greater the number of cylinders you own and are able to refill,
the better your turnaround time for fulfilling orders. Having low numbers of cylinders
will impact on your margin as you will need to spend more money on retrieving
cylinders in order to refill.” <)

12.3.  Table 18 indicates the number of cylinders in circulation amongst major wholesalers
in 2015. The information is disaggregated by cylinder size.
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Table 18: LPG cylinders in circulation (2015)'""

Wholesaler Smaller 9 kg 14 kg 19 kg 48 kg Total
than 5 kg cylinders
supplied
Afrox (<] (<] (<] (<] (<] (<]
Totalgaz (<] (<] (<] (<] (<] (<]
Easigas <] [<] [<] [<] <] <]
Oryx (<] (<] (=] (<] (<] (<]
KayaGas (<] (<] (<] (<] (<] (<]
Reatile <] [<] [<] [<] <] <]
Wasaa (<] (<] (=] (=] (<] (<]
Private 80 642 26 350 37 362 - - — 150 629
cylinders
Total 80642 374919 2867812 159164 744485 524454 4757 751
cylinders
Percentage in 1.7% 7.9% 60.3% 3.3% 15.6% 11.0% 100%
circulation

Note: (i) Cylinder sizes smaller than 5 kg include 3 kg and 4.5 kg cylinders supplied by Alva and Megamaster; (ii) The total

cylinder calculation for Afrox excludes 6 275 cylinders of 6 kg each made available for direct purchase to customers in

2015. These cylinders are included in the total estimate for private cylinders with 6 890 cylinders of 7 kg each supplied

by CADAC.

12.4.

As shown in Table 18, the 9 kg cylinders accounted for at least 60.3% of all cylinders
in circulation, followed by the 19 kg cylinders at 15.6%. The 5 kg cylinders are
considered the most effective cylinder size for low-income households in South
Africa. These cylinders accounted for only 7.9% of the cylinder population in

circulation, indicating there is room for increased penetration using this cylinder

size.

As a proxy of market shares, the Commission used the number of cylinders in

circulation to estimate the share of the cylinder market accounted for by each

wholesaler across the various cylinder sizes. Afrox had the largest number of

cylinders in circulation (when aggregating across the cylinder sizes) and accounted
for [between 35-50%] of the 9 kg cylinders in circulation, as reflected in Table 19.

177 Sources: Afrox response to RFl — part 1 - 24.04.2015; Afrox response to cylinder clarification request — 01 Sep 2016; Easigas/Reatile merger
competitiveness report (p22); Oryx 30 April 2015 submission, q 5.2, p6; Wasaa submission (8 May 2015), g 3.1, p4.; Easigas — Response to
Information Request — 25 August 2015; Totai response to CC RFI (26 August 2016); Massmart response to CC RFI (12 September 2016)

ﬁ
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Table 19: Proxy for market shares based on the number of cylinders in circulation (2015)

5 kg 30-45% | 15-25% = 0-10% 25-40% = = 0-10%
9 kg 30-45% | 10-25% 10-25% | 10-25% 0-10% 0-10% | 0-10% 0-10%
7 kg 0-10%
14 kg 0-15% | 15-25% 10-25% | 35-45% 0-10% - 0-10% -
19 kg 15-30% | 30-45% 0-10% | 25-40% 0-10% 0-10% | 0-10% -
48 kg 15-30% | 20-35% | 20-35% | 20-35% 0-10% 0-10% | 0-10% -
Total 25-40% | 15-30% | 15-25% | 15-25% 0-10% 0-10% | 0-10% 0-10%
cylinders

supplied

Note: (i) This table omits the 3 kg, 4.5 kg and 7 kg cylinders privately supplied to customers. These cylinders account for
approximately 1.92%. (ii) Further, the 6 kg cylinders sold by Afrox to customers are only accounted for in the calculation

of the total cylinders supplied.

12.6. KayaGas had the largest volume of 5 kg cylinders in circulation at [<] cylinders in
2015, accounting for [between 25-40%] of the 5 kg cylinders. Afrox’s 5 kg cylinders
accounted for [between 25-40%)] (or [<] cylinders) of the 5 kg cylinder population.
Privately owned 5 kg cylinders accounted for [between 0-10%] of the total 5 kg
cylinders available in 2015.

12.7.  Major wholesalers accounted for the largest number of 48 kg cylinders in circulation,
with an estimated market share of [5<] going to Easigas and approximately [<] to
Afrox. The smaller wholesalers had a limited presence in this segment with Reatile
accounting for [<] and the other smaller players accounting for less than [5<] of the
48 kg cylinders in circulation.

12.8.  Privately owned cylinders accounted for [<] of the total cylinder population in
circulation. The vast majority was composed of cylinders supplied by suppliers
like CADAC, ALVA and Totai. [¢<] submitted that it sells 6kg cylinders directly to
customers for private ownership.[x]

Cylinder ownership models in South Africa and in other countries
12.9.  Various types of cylinder ownership models have been observed in various

jurisdictions, namely: () Company-owned cylinders; (i) Customer-owned cylinders;
and (i) The white cylinder.#<
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12.10. In South Africa, cylinder ownership predominantly resides with the LPG wholesalers.
End-users pay a cylinder deposit entiting them to use the cylinder while the
wholesaler retains ownership thereof. When the end-user no longer requires
the cylinder, they return it and their deposit is refunded. Customers are able to
exchange the empty cylinder for a full cylinder at numerous swopping points like
petrol stations. This company-owned cylinder model is the standard model used in
most of the European, Asian and African markets.

12.11.  This model has numerous benefits: (i) It enables a full-for-empty exchange; (ii)
Centralised filling reduces costs due to scale efficiencies; (iii) It reduces safety risks
as filling takes place at fewer re-filing sites where risks can be consolidated and
managed; and (iv) As each company’s brand is printed on its cylinders, adherence
to safety regulations and standards is more likely, given the reputational threat
should it release unsafe cylinders into the market <)

12.12.  The customer-owned cylinder model is employed in the United States, Mozambique
and Zimbabwe. Under this model, the customer makes the investment in the
cylinder and has the advantage of being able to fill cylinders at any agent. This
model has several challenges:'"®

12.12.1. It necessitates the proliferation of many filling facilities. This has cost
implications for LPG suppliers, and firms may struggle to achieve the
economies of scale required to profitably provide ready access to re-filling
stations. This may, in turn, increase the price incurred by a customer to
refill cylinders.

12.12.2. Cylinders may not be repaired, revalidated or replaced as often as is
required, as the customer either does not want to incur the associated
cost, or is unaware that the cylinder needs to be repaired or replaced.

12.12.3. Cylinder retailers may take a margin on the cylinder price, further
increasing the cost to the consumer.&<)

178 WLPGA. “Guidelines for the Development of Sustainable LP Gas Markets: Early-State Markets Edition”
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12.13. A permutation of the customer-owned model is observed in South Africa, with major
retail chains importing LPG cylinders and supplying them directly to consumers
(Megamaster, Totai, CADAC and Alva). These cylinders typically come in 3 kg or 5
kg sizes, and customers refill their cylinders at any filling site (e.g. hardware stores
and petrol stations).””® These cylinders account for only [<] of the total cylinder
population in South Africa.®

12.14. In the white cylinder approach,’®" employed in countries like Poland and China,
where there is a general pool of cylinders in the market that can be filled by any
licensed filling plant and sold or exchanged to any customer. As with the customer-
owned approach, the customer purchases the cylinder.

12.15. Advantages to this model include: (i) enabling customers to exchange empty for
full cylinder, (i) it encourages competition amongst wholesalers and resellers, and
allows for the achievement of scale of operation at filling plants. This model raises
safety concerns as companies would generally supply the cheapest cylinders into
the market, and cylinder inspections may not be carried out responsibly.w“%] This
approach requires monitoring and enforcement of standards to deal with potential
safety concerns.

International LPG cylinder ownership

12.16. A 2011 study conducted by the World Bank examined the LPG sectorin 20 developing
countries.™® Amongst the indicators considered were cylinder ownership, cylinder
exchange and the cross-filling models employed in those countries. Of the group of
countries investigated, by far the most prevalent system was the company-owned
cylinder model. This model sees the ownership, distributing and filling of cylinders
centralised at the company level with empty cylinders returning to filing plants
through the same network.

12.17. Based on the broader findings of the study, the World Bank submits that the
customer-owned cylinder model is by far the most efficient system for delivering
LPG to final customers, since it brings the bulk product as close as possible to the
customers and minimises the transport and handling of full and empty cylinders. Its
greatest drawback, is the lack of control over the cylinder itself and the monitoring of

179 Meeting with LPGSASA on 12 August 2016

180 This number includes the 6 kg cylinders made available for direct purchase by Afrox.
181 The cylinders are not always white; in Poland they are red and in China they are silver.
182 KayaGas explains that this model has either ended or laws have been introduced to scrap all these cylinders

(as in China), or companies have progressively been allowed to rebrand these cylinders with their own colours
(as in Poland) to mitigate against the high accident rate associated with these cylinders

183 Namely, Ghana, Kenya, Senegal, South Africa, Fiji, Thailand, Vietnam, Albania, Moldova, Turkey, Dominican Republic
Guatemala, Mexico, Peru, Canada, Texas (USA), Jordan, Morocco, Afghanistan, Pakistan and Sri Lanka
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12.18.

12.19.

12.20.

cylinder safety.'® Under this system, it is more difficult to improve safety standards
and enforce the criteria for cylinder rejection by filing plant operators. Very basic
maintenance, like checking for leaks and valve replacement, is carried out at some
filling plants. More thorough visual inspections, checking of revalidation dates and,
if necessary, rejection of cylinders due for repair or revalidation seldom take place.®®

For a customer-owned cylinder system to be safe, mini-filling plant operators must
have the expertise and authority to reject and confiscate a client’s cylinder based
on its condition or revalidation date. While mechanisms by which to build the cost
of replacing a damaged cylinder into the product price can be explored, the more
critical consideration is whether the quality of filling plant operators is such that
they have the necessary expertise to make and enforce cylinder standards and
procedures.®

Several countries adopted a company-owned cylinder ownership model similar to
that employed in South Africa. In Thailand, Brazil, Morocco and Turkey, the LPG
customer pays a refundable deposit to gain access to an LPG cylinder which remains
the property of the company owning that cylinder. LPG marketing companies re-fill
cylinders at central locations and distribute the filled cylinders through a network of
smaller distributors, dealers and retail outlets. Empty cylinders are returned to filling
centres and the company that owns the cylinders is responsible for their testing,
repair and revalidation.'®”

The customer-owned cylinder model is in place in Vietnam, Nigeria and Ghana. In
Vietnam, customers purchase cylinders and exchange full cylinders for empty ones.
Cross-filling is a common practice and consumers may switch between retailers
either in an effort to reduce turnaround times or if they suspect the retailer of under-
filing cylinders. When a consumer has an empty cylinder, it is general practice to
contact the preferred shop from where they purchased it to arrange for delivery of
a full cylinder to their home. 88

184
185
186
187
188
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Ibid.

Matthews, W.G. & Zeissig, H.R. 2011. Residential Market For LPG: A Review of Experience of 20 Developing Countries, pp.54.
Matthews, W.G. & Zeissig, H.R. 2011. Residential Market For LPG: A Review of Experience of 20 Developing Countries, p9.

Ibid.
Ibid.
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12.21.  Cylinder ownership in Nigeria used to reside with the LPG marketing firms that
issued cylinders to appointed distributors and consumers. Cylinders were issued
on the understanding that the marketing companies would retain ownership of
the cylinders and hold exclusive rights to fill, maintain and repair their cylinders.
This system collapsed when the Nigerian Cylinder Gas Company, a major cylinder
manufacturer, started transferring ownership of cylinders to consumers. While this
initially encouraged the entry of independent LPG marketers and distributors, it
eventually placed strain on the company-owned cylinder model, which gradually fell
away. Cross-filling became rife and second-hand cylinders were imported by LPG
traders.'® The absence of clear regulations on ownership and the maintenance
and filling of cylinders led to most cylinders in circulation being in poor working
condition.

12.22.  Avedia,™ which is active in that country, further corroborated the Nigerian
experience. The company explained to the Commission that prior to the switch to
a customer-owned cylinder model, the company used to import between five and
ten thousand cylinders annually into the Nigerian market. With the drive towards a
customer-ownership model, wholesalers became unwilling to continue investing in
cylinders. Furthermore, while unaccredited cross-fillers proliferated in the market
at first, these businesses gradually became strained as the number of cylinders in
working condition became increasingly sparse.

12.23. Ghana is one of the few developing countries with a bulk-supplied mini-filling plant
system. Customers own and retain their cylinders, and empty cylinders are re-filled
at nearby filling plants or exchanged for filled cylinders. There is thus no significant
exchange of cylinders in Ghana.'®?

Safety perspectives on customer-owned versus company-owned cylinder models

12.24. Inits report titled ‘Guidelines for the Development of Sustainable LP Gas Markets:
Early-State Markets Edition’, the WLPGA explains that the failure of a distribution
model to ensure strict compliance with good cylinder management practices will
result in an increase in safety issues experienced by customers. It particularly
mentions: (i) Failure to remove all damaged or defective cylinders from the distribution
chain, (i) The lack of repair, retesting or scrapping of defective cylinders, and (i) The
lack of investment in replacing the cylinders removed from the market.%®

189 World Bank. 2004. “Nigerian LP Gas Sector Improvement Study”.

190 World Bank. 2007. “Volume Ill - Lessons Learned LP Gas Sector Improvement Studies Cameroon, Ghana, Nigeria”.
191 Meeting with Avedia, Pretoria, 18 July 2016

192 Matthews, W.G. & Zeissig, H.R. 2011. Residential Market For LPG: A Review of Experience of 20 Developing Countries.
193 WLPGA. 2013. “Guidelines for the Development of Sustainable LP Gas Markets: Early-State Markets Edition”, p18
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12.25. The WLPGA found in numerous countries, the customer-owned cylinder model has
been abandoned in favour of the company-owned model due to the widespread
loss of control over cylinders by legitimate market participants. The report identifies
the following reasons for the failure of this model:

12.25.1.  Safety incentives: Cylinders are rarely, if ever, inspected, maintained or
tested, and the expertise to repair or revalidate cylinders does not exist
at retailers. Re-fillers have little incentive to conduct the relevant safety
checks on cylinders, as they are likely to forfeit the sale of LPG if the
customer’s cylinder is found to be defective.

12.25.2. Hazard of discarded cylinders: Defective cylinders are often irresponsibly
discarded (or reused by illegitimate cylinder fillers), and become a hazard
to public safety.

12.26. Evidence has also been found of market and regulatory failure in markets adopting
customer-owned cylinder models. Market failure was found to occur because of (i)
A lack of new, legal cylinders being added to the market; (i) A lack of growth in the
volume of LPG being consumed by end-users; and (i) An increase in the frequency
of fires and explosions associated with LPG. Regulatory failure occurred due to
blurred lines regarding which market participant is required to accept responsibility
and liability of cylinders.™* In the case of an accident involving a cylinder, multiple
parties may be held responsible and liable. There is no clear recourse to the seller
of the cylinder or the LPG filler, with the result that the burden of the incident is likely
to fall on the customer.

12.27. In stark contrast to the customer-owned model, the WLPGA has found that “the
excellent global customer safety record for LP Gas is a direct result of the capability
of the company-owned model”."®® This model sees LPG wholesalers bear the
responsibility for the safe filling, revalidation and transportation of their respective
cylinders. This model ensures that wholesalers retain the incentive to make on-
going investments in very robust, high-quality cylinders, as the reputational loss that
occurs in cylinder-related safety incidents act as a disciplining factor.%

194 In particular, in such instances, it is unclear who should be held liable for (i) the quality of the cylinder;

(ii) the conditions under which the cylinder is used; and (i) filling the cylinder.
195 WLPGA. “Guidelines for the Development of Sustainable LP Gas Markets: Early-State Markets Edition”, p19.
196 WLPGA. “Guidelines for the Development of Sustainable LP Gas Markets: Early-State Markets Edition”, p19.
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12.28. Any increase in cylinder-related safety incidents has the potential to erode public
confidence in the safety of LPG. This will have knock-on effects on the sale of LPG,
particularly to households, being a key route to market for wholesalers. In addition,
the market is likely to experience an increase in unsafe cylinder practices by non-
compliant cross-fillers.’®” Maintaining the safety standards within the LPG sector is
a key concern.

Cylinder safety in South Africa

12.29. South Africa has adopted a hybrid cylinder ownership model (comprising company-
owned and customer-owned cylinders). In assessing the effectiveness of this model,
the Commission considered incidents related to cylinder safety that occurred
between January 2012 and January 2016. LPGSASA submitted that there were
“virtually no recorded incidents involving LPG cylinders”.'®® The reasons for this are
attributed to the following factors:'%°

12.29.1. The LPG sector is subject to stringent regulations on cylinder safety.
Through formats like the cylinder verification scheme, ongoing
promotion of the need to use reputable suppliers and the dissemination
of information to consumers and users of LPG on the perils of using
illegally filled cylinders, the number of incidents to date has, from all
accounts, been minimal.

12.29.2. Members are reluctant to report cylinder incidents to the LPGSASA as
they view this as potentially being of a commercially sensitive nature.

12.29.3. Members are also reluctant to report cylinder-related incidents as it
could be damaging to the brand owner.

Cylinder deposits

12.30. Cylinder deposits are paid by end-users to gain access to a full LPG cylinder.
The DoE submitted that the deposits were put in place to help lower the cost of
acquiring a cylinder for domestic end-users.?® Cylinder deposit costs must be high
enough to avoid cylinders being used for other applications, but not so high that
it limits conversion to LPG by new users. Ideally, companies purchasing cylinders
want to recover their costs fully, yet the DoE’s MRP Working Rules (2010) state that
“deposits on cylinders will be limited to a maximum amount of 45% of the cost of a

197 WLPGA. “Guidelines for the Development of Sustainable LP Gas Markets: Early-State Markets Edition”, p18.
198 LPGSASA, February 2016 response to information request (q 2.1)

199 Ibid.

200 Refer to meeting notes, Doe meeting, held in October 2015
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12.31.

cylinder and will be adjusted annually”.?°"

The Commission examined whether market participants were adhering to the
maximum cylinder deposit price of 45% of the cylinder value. The Commission
evaluated the landed price of cylinders (all cylinders are imported) against the R150
deposit price which prevailed in the sector until 2015.2°? Table 20 compares the
import prices and deposit fees for the four major resellers.

Table 20: Comparison of cylinder deposits to prices of imported cylinders

48 kg
Company | Pricing Single Dual
valve valve
[<] Import price R327,60| R404,23| R 478,91 R1032,38, R 1 153,00
45% of import price R147,38| R 181,90, R215,51 R 464,57 R 518,85
[<] Import price R29598 R38234 R471,72 R 847,95 R 986,57
45% of import price R134,54| R172,05| R212,27 R 381,58 R 443,96
[<] Import price R299,93 R382,43 R472,47 R 860,69
45% of import price R134,97| R172,09 R212,61 R 387,31
[<] Import price R 360,62 -| R634,44 R 122313
45% of import price R 162,28 -1 R28550 R 550,41

Source: Commission’s own calculations

12.32.

The results indicate that the R150 uniform cylinder deposit price that prevailed in
the sector until 2015 does not equate to the 45% maximum cylinder deposit fee
prescribed by the DoE. The R150 deposit is only sufficient to cover 45% of the cost
of the 9 kg cylinders purchased by [&<], [¢<] and [¢<]. These results further indicate

that the DoE has not monitored and enforced its own regulations.

201 Clause 10 of the “Working Rules to set the Monthly Maximum Retail Price for Liquefied Petroleum Gas (LPG)”
202 This was before the increase in deposit fees to R300 excl. VAT in June 2015.
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12.33.  The cylinder deposit rate is uniform across wholesalers and the various cylinder
sizes, excluding in some instances cylinder sizes below 9 kg. This is of particular
interest, as the rationale for implementing a deposit rate was to lower the cost of
acquiring LPG cylinders for domestic end-users. The deposit rate also applies to the
19 kg and 48 kg cylinders, being cylinder sizes not typically used by domestic end-
users. The Commission is concerned that applying a uniform deposit rate across all
cylinders may lead to instances where domestic end-users may be subsidising the
commercial end-users relying on 19 kg and 48 kg cylinders.

The LPG cylinder exchange practice

12.34. The Commission received several complaints regarding the cylinder exchange
practice. These complaints range from allegations concerning the prevalence of
cross-filling by rogue traders and the hoarding of rivals’ cylinders. As mentioned
above, cylinders are a key route to market and the persistence of such practices
has implications for the willingness of the industry to invest in cylinders and thus for
the growth of domestic usage of LPG.

12.35. Cylinder exchange describes the practice amongst cylinder wholesalers/resellers
and distributors of empty cylinders being exchanged between or returned to
owners. This practice works as follows: when a supplier or distributor receives
cylinders belonging to another supplier, it returns those cylinders to that supplier
and receives in exchange any of its own cylinders that the latter may have in its
possession. Cylinders are exchanged either on a one-to-one (1:1) basis®< or, if the
number of empty cylinders exchanged is not equal, the recipient with the greater
number of cylinders will pay the deposit value on each of the additional cylinders
received.fS The deposit fee paid on each empty cylinder recently increased from
R150 to R300 excluding VAT.F<

12.36. The purpose of the cylinder exchange is two-fold: First, the cylinder exchange
mechanism allows cylinders to be retrieved quickly, thus reducing transport
costs and turnaround times for cylinders to be acquired, serviced and re-filled for
distribution. &< Second, cylinder exchange eliminates any inconvenience that may
arise from consumers having to exchange their cylinders at a particular agent,[%
reducing search costs and indirectly facilitating the use of LPG.
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12.37. The cylinder exchange programme is not a legislated practice but has instead
developed over time amongst the industry players®®® and is adopted and adhered
to by market participants.?** The practice is subject to the Occupational Health and
Safety Act, Act No. 85 of 1993, as amended (“OHS Act”), primarily through the
Pressure Equipment Regulations (“PER”).

12.38.  The Commission learnt of a memorandum of agreement [¢<]. This agreement, signed
in 2003, outlines the parties’ agreement regarding the rationale for entering into the
cylinder exchange practice (to prevent cross-filling and hoarding of cylinders, and the
recognition that in the interest of ‘economic utilisation’, cylinder exchanges should
occur as swiftly as possible). The signatories undertake to inter alia refrain from cross-
filling, repairing or maintaining another party’s cylinders; to notify on a weekly basis
the number of each other’s cylinders in their possession; and to release any cylinders
not owned against the payment of the cylinder deposit.

12.39. Since the lapsing of the [¢<] Agreement, industry players have opted for bilateral
arrangements through which wholesalers and resellers facilitate cylinder exchange
practice. For example, upon entering the market, [6<] wrote a letter to all of the market
participants informing them of the [<] brand and requesting their cooperation in the
exchange of cylinders. This led to the company being registered in wholesalers and
resellers’ respective systems as a debtor/creditor to support the payment of cylinder
deposits.ll [5<] noted that it enters swopping agreements with any party that made
an investment in its own cylinders, and is willing to enter into such agreements with
any new entrants that invest in their own branded cylinders.lx] [<Inoted it is willing
to exchange any cylinders if the other party legally owns the cylinders and that the
cylinders are not commercial cylinders (such as Megamaster, CADAC, Alva, etc.).[x]

Advantages and disadvantages of the cylinder exchange practice

12.40. Market participants noted various advantages of cylinder exchange that echo
those identified by the WLPGA in the section above. These benefits relate largely
to efficiencies by wholesalers and resellers, convenience to customers, and safety
considerations. In particular, it is maintained that the cylinder exchange practice holds
the following benefits:

203 &K — Further call for submissions
204 — Second response to information request — 15.05.2015
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12.40.1. It promotes efficiencies in the tracking and retrieval of cylinders?® that,
if done quickly, reduce transport costs and turnaround times so that
refilled cylinders can swiftly re-enter the market.

12.40.2. It allows customers (end-users) to swop empty cylinders belonging to
any party or person with any distributor in return for a full cylinder,?%
paying only for the LPG.?” This improves accessibility to LPG for
consumers and allows them to switch between suppliers.?®

12.40.3. The exchange practice also serves as a safety measure. [<] submits
that the interchangeability of cylinders across companies would
weaken companies’ incentive to repair or replace damaged cylinders.
The exchange practice enables adherence to regulations?® regarding
cylinder maintenance and replacement across all companies.?'©

12.41. Market participants have noted various disadvantages of cylinder exchange. These
pertain mainly to the recoupment of investment and the geographic dispersion of
cylinders. Market participants have stated that the low deposit fees and mobility
of cylinders sees them being transported across the border into Mozambique and
Zimbabwe,?'" where it is cheaper to obtain cylinders of South African origin than
to purchase them directly from the manufacturer.?'? This means that a wholesaler
with a limited cylinder population in a particular area may end up with a constrained
‘working stock’ (i.e. may be short of empty cylinders that can be refilled to re-enter
the market). This constraint applies to all market participants, but the impact is
more acute for participants with a limited number of cylinders.?’® A few market
participants raised concerns regarding the illegal filling of cylinders invested in by
wholesalers.

2056 &K — Further call for submissions

206 —Ca\l for submissions

207 — Further call for submissions

208 &< — Further call for submissions

209 Cylinders are supplied and certified as being compliant with ISA 4706: 1989, with a cylinder verification permit by
the LPG Safety Association of Southern Africa. Valves are supplied and fitted to be certified as being compliant
with the requirements of SANS 199. (Wasaa — Information request answers — 8 May 2015)

210 &K — Further call for submissions

211 — Follow-up to information request — August 2015
212 — Submission of information request — March/April 2015

213 K — Response to information request
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Cross-filling LPG cylinders in South Africa

12.42.

12.43.

12.44.

Cross-filling refers to instances where an industry player refills a branded cylinder
belonging to another wholesaler.#< Industry practice and the OHS Act?'* dictate
that cylinders may only be refilled by the owner of the cylinder. The OHS does make
provision for legal cross-filling to take place, whereby consent must be obtained
from the owner of the cylinders to be cross-filled. Market participants have noted
that (legal and illegal) cross-filling takes place between wholesalers (with and without
consent from the cylinder owner). [¢<] estimates that 20% of its cylinders are illegally
filled by industry players that are either unable or unwilling to invest in their own
branded cylinders.2'®

lllegal cross-filling limits cylinder owners’ access to their own cylinders and to the
returns that can be realised from their investment in such cylinders. Various safety
concerns have been raised regarding cross-filling, ranging from over-filling cylinders
to failure to conduct the necessary safety checks. In South Africa, the filing and
distribution of a wholesaler’s cylinders in the absence of an agreement (or some
form of consent) is unlawful.

In Thailand, the government imposed regulations that prohibit cross-filling in
2002,2'% while in Brazil there are efforts to minimise cross-filing*'” by enforcing
existing regulations. In Turkey, cross-filling is not allowed.

Description of the cylinder-filling process

12.45.

The cylinder-filling procedure is a manual process involving: (i) A pre-filling safety
inspection of the cylinders; (ii) Filling the cylinders with LPG; and (jii) A post-filling
safety inspection. The specifics of each of these processes are explained below:

214
215
216
217
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= (distributor) — Call for submissions — October 2014
— Further call for submissions
Ekouevl, K. & Tuntivate, V. 2012. Household Energy Access for Cooking and Heating: Lessons Learned and the Way Forward.

ibid.
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(i) Pre-filling safety inspection of cylinders

12.46. The SANS 10087-7:20112® and SANS 10019:2011%"° standards spell out the
procedure that cylinder fillers must follow in conducting pre-filling cylinder tests. Pre-
filling cylinder safety checks are conducted on an empty (or partially empty) cylinder
each time it enters the depot or filling plant to be filled.??° The Commission observed
the pre- and post-filling safety checks during site visits at the Easigas,?*' \Wasaa???
and Afrox?? cylinder-filling depots, and additional information was obtained through
information requests to Easigas,?** Totalgaz?®?®, Oryx??® and Afrox.??’

12.47. The pre-filling cylinder safety checks involve a visual inspection by a trained cylinder
filler. The criteria that cylinder fillers must adhere to include tests related to: (i) Damage
to containers; (i) The operation of cylinder valves; and (i) Cylinder markings.

(ii) Filling safety inspection of cylinders

12.48. Empty cylinders declared safe to be refilled are rolled onto a calibrated scale
measuring the tare mass (un-laden or un-filled mass) of the cylinder. A nozzle is
inserted in the point of connection on the cylinder valve and LPG is pumped into the
cylinder chamber. The calibrated scale measures the weight of the LPG pumped
into the cylinder (9 kg of LPG in 9 kg cylinders). The total weight of the cylinder will
equal the tare weight plus the weight of the LPG.2?®

(iii) Post-filling safety inspection of cylinders

12.49. As per SANS 10087-7:2011, the post-filling cylinder safety checks include weighing
the cylinder to ensure that it is within the appropriate mass tolerances, and testing
the valve with soapy water to detect leaks. Both Wasaa and Easigas confirmed
these tests.?®®

218 SANS 10087-7:2011 on the ‘Storage and filling for refillable liquefied petroleum gas (LPG) containers of gas
capacity not exceeding 9 kg and the storage of individual gas containers not exceeding 48 kg’
219 SANS 19919:2011 on ‘Transportable pressure receptacles for compressed, dissolved and
liquefied gases — Basic design, manufacture, use and maintenance’ — Table 15
220 Site visit to Easigas on 23 February 2016, site visit to Wasaa on 24 February 2016, Totalgaz response to information request on 29
February 2016, Oryx response to information request on 29 February 2016, Afrox response to information request on 2 March 2016
221 Site visit to Easigas on 23 February 2016
222 Site visit to Wasaa on 24 February 2016
223 Site visit to Afrox on 05 August 2016

224 Easigas response to information request on 29 February 2016
225 Totalgaz response to information request on 29 February 2016
226 Oryx response to information request on 29 February 2016
227 Afrox response to information request on 2 March 2016

228 Site visit to Easigas on 23 February 2016, and site visit to Wasaa on 24 February 2016
229 Site visit to Easigas on 23 February 2016 and site visit to Wasaa on 24 February 2016
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12.50. Following the post-filling safety check, a seal bearing the wholesaler’s brand name
and/or colour is heat shrink-wrapped over the cylinder valve. The cylinder is then
set aside for distribution.

12.51. Easigas explained that if LPG bubbles are detected post-filing, the LPG is decanted
into a bulk storage tank and the cylinder is set aside for valve replacement.?®® As
Wasaa does not have the necessary facilities or equipment to decant LPG from a
leaking cylinder into a bulk tank, the valve is covered with the plastic seal (Wasaa
maintains it assists in containing the leak) and the cylinder is isolated to be sent
for repairs. In this instance, the responsibility of emptying the LPG from the faulty
cylinder is placed with the re-validator.?s'

12.52. Easigas mentioned that it has imported an electronic leak testing machine for the
9 kg and 19 kg cylinders at an estimated cost of [<]. This machine can only be
used for post-filling leak tests; the pre-filling leak tests will continue to be conducted
manually by the cylinder filler.2?

(iv) Cylinder-filling staffing requirements

12.53. Filing LPG is conducted by ‘cylinder fillers’ employed by the wholesalers. Cylinder
fillers receive training on the filling procedure, including the safety tests and standards
that must be adhered to pre- and post-cylinder filling.

12.54. [K] outsources the training of its filling staff to external service providers like the
LPGSASA. The training takes approximately one day (eight or nine hours), following
which [6<] appoints the platform supervisor to observe the filler for two to three
months.2® [5<] has established its own training processes and procedures for
cylinder filling. The training is conducted by in-house staff and takes as little as 30
minutes. [§<] mentioned, while training is available through the OHS Association,
it is of the opinion the training is expensive and does not provide any additional
benefits compared to in-house training.23

230
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Site visit to K on 23 February 2016
Site visit to K on 24 February 2016
Site visit to on 23 February 2016
Site visit to on 24 February 2016
Site visit to on 23 February 2016
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12.55. The number of cylinder fillers employed will depend on the scale of the filing
operations. [<],%%° for example, employs two permanent fillers,?%® while [6<],2%"
having a much larger filing operation, employs ten fillers: two on the manual line
and eight on the carousel. Given cylinder filling and the associated safety checks
are conducted in-house, the cost of filling the cylinders and the cost of visual and
manual inspections amount to labour?® and training costs*® only.

v) Cylinder safety: customer- versus company-owned cylinders

12.56. The Commission also considered the extent to which there are differences in the
safety legislation pertaining to the company-owned and customer-owned cylinders
in circulation. The LPGSASA confirmed that the safety standards for any cylinder
imported into the country are governed by SANS 1009.24° They submitted the first
batch of cylinders imported by any wholesaler undergoes rigorous testing during
which they ensure that the manufacturer of the cylinder complies with the mandatory
safety regulations.

12.57. Regarding filling cylinders, LPGSASA stated that different filing procedures are
applied to company-owned and customer-owned cylinders. The salient difference
noted in the case of customer-owned cylinders is that these cylinders are only
subjected to the visual inspection conducted by the filler prior to filling. These
cylinders are said not to be subject to the same rigorous procedure that wholesalers
put their cylinders through in terms of the post-filling safety checks (like cylinder
repair and revalidation).?*' In terms of safety liability, the onus placed on distributors
and fillers of customer-owned cylinders differs from that placed on distributors of
company-owned cylinders.

12.58. The Commission also engaged with various wholesalers to understand how the
responsibility for cylinder safety differs in the case of customer-owned cylinders.
Totalgaz submitted that the responsibility to maintain and revalidate a cylinder would
lie with the owner... at all times. ¥ Similarly, [5<] was of the view that “the common
industry practice is that the maintenance of customer-owned cylinders lies entirely
with the customer”. ¥

235  Site visit to @< on 24 February 2016

236 K has trained two back-up fillers that can stand in if one of the permanent fillers is unavailable
237 Site visit to on 23 February 2016

238 response to information request on 29 February 2016

239 response to information request on 29 February 2016

240 Meeting with LPGSASA, Pretoria, 12 August 2016

241 Ibid.

_
BT

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 28 APRIL 2017 No. 40815

179

12.59.

12.60.

[,<], [#<] that confirmed that it had 6 kg?*? cylinders available for purchase by
customers, submitted:

“the responsibility for conducting the necessary safety checks prior to the re-filling
of the cylinder lies with the re-filler”.?*

However, they maintained that the responsibility for the cylinder itself “remains with
the owner at all times”. This responsibility extends to ensuring that the cylinder is
correctly maintained and taken for revalidation when necessary.?*

Cross-filling amongst wholesalers

12.61.

12.62.

12.68.

This subsection examines the prevalence of cross-filling cylinders amongst LPG
wholesalers. The discussion first identifies the legislation permitting cross-filling
to take place. Following this, incidents of cross-filling between wholesalers are
discussed and the rationale behind it is explained. Finally, the section considers
whether wholesalers have ever contemplated entering into a cross-filling
arrangement.

SANS provision for cross-filling

SANS 10087-3:2008 provides the standards relating to “LPG installations involving
storage vessels of individual water capacity exceeding 500L”. Section 16 pertains
to filling portable containers and allows for cylinders to be filled by a third party.
Specifically, paragraph 16.1 states:

The filling procedure for portable containers shall, in general, be carried out in
accordance with SANS 10087-7.2% Containers other than those owned by the gas
company shall only be filled when permission to fill the portable container has been
granted by the owner of the container,?#

This paragraph is followed by a note:

NOTE: This requirement is solely for safety reasons, since the container containment
history is an essential reference for correct filling.

242
243
244
245
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K owns the 5 kg cylinders that are in circulation and imports 6 kg cylinders for resale.

= response to CC RFI (01 September 2016), para 2.3.1.1. p5

Ibid. para 2.3.1.2

SANS 10087-7:2011 covers the ‘Storage and filling for refillable liquefied petroleum gas (LPG) containers of gas

capacity not exceeding 9 kg and the storage of individual gas containers not exceeding 48 kg'.

SANS 10087-3:2008. Liquefied Petroleum Gas installations involving storage vessels of individual water capacity exceeding 500L.
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12.64. These provisions permit wholesalers and cylinder-filling companies to cross-fill
cylinders, provided permission was obtained from the cylinder owner. The note
explains that this permission is necessary only as a safety precaution and not as a
commercial constraint, and is in place to ensure that the cross-filled cylinders are
subjected to the relevant inspections, repairs and revalidation required in SANS
10087-7.

(ii) Prevalence of cross-filling with consent

12.65. The Commission received information identifying incidents of cross-filling amongst
wholesalers. Specifically, [K][KJ confirmed that it cross-filed another wholesaler’s
cylinders, while [K][% confirmed that it had given consent to another wholesaler to
fill Afrox cylinders. Both [K][Kl and [K][X] submitted that they never filled another
wholesaler’s cylinders.

Agreement between [<] and [][Xl

12.66. [<] and the [¢<] entered an agreement in terms of which [¢<] would fill cylinders for
[6<]. This agreement was entered in 2009 and concluded in 2010. [<] explained
that the cross-filling agreement had been for reasons of commercial efficiency only.
At the time of initiation of the contract, the volume of LPG sold through [5<] was
too low to warrant the operation of an LPG filing facility there. Accordingly, [<]
re-evaluated its cylinder methodology and approached [<], which agreed to fill [
<] cylinders for that period. Since the expiry of the contract, [¢<] has serviced its
customers in the region with LPG cylinders filled at its [<].

12.67. The price paid by [¢<] was based on a product price quoted by [<] together with a
filling fee. The [¢<] cylinders filled by [<] were sealed using [¢<] seals.

Agreement between [<] and [K][Xl

12.68. [<] and [<] entered a short-term agreement for the period 20 July 2015 until 7
August 2015 in terms of which [<] filled 9 kg [<] cylinders on [E<] behalf, and [¢<
] permitted [#<] to fill [¢<] cylinders with [5<] LPG.S The companies explained that
during the winter of 2015 there was a shortage of LPG in the Western Cape due to
local refinery shutdowns. [5<] explained while it was unable to source bulk product
in the [<] for filling, [¢<] had access to bulk product through its [¢<] import facility.
However, [<] was experiencing a shortage of LPG cylinders, and as such could not
supply the market.
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12.69. [<]
[<] and [5<]*<

12.70. [<] and [<] entered an agreement for the period 1 May 2015 to 31 May 2015
whereby [6<] cross-filled [¢<] cylinders at its [¢<]. [¢<] explained that [¢<] was building
a filling plant in [¢<] and requested [<] to fill its cylinders so the company could start
supplying customers whilst construction was still underway.

12.71. The price paid by [<] to [¢<] was [¢<].
Future possibility of entering cross-filling agreements

12.72. [K][] submitted that it would not consider a cross-filing arrangement. [K][]
submitted it did not discount the possibility of cross-filling in the future, although this
would only take place under very particular circumstances and would have to be
pre-arranged with the relevant parties. At present, its cylinder-filling operations are
running at full capacity, and it is unlikely to consider cross-filling other wholesalers’
cylinders.

ﬂ
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12.73.  [E<] submitted that it contemplated entering a cylinder-filling agreement in late 2014
when its new facility in Cape Town was under construction. Such an arrangement
would have seen another wholesaler filling [¢<] cylinders on its behalf on a temporary
basis until its own filling plant was completed and fully operational #< <] suggested
that it may contemplate such agreements in the future. [¢<] maintained that due to
the slow growth of the LPG cylinder market, several existing filling facilities had excess
filling capacity. Market players could consider co-managing some under-used facilities
to decrease costs.#<

12.74. Key factors [¢<] would consider in entering a cross-filling agreement include: () The
region or location of the filling plant; (i) The operational and technical expertise of the
other market player’s staff; (i) Whether the filing plant has the capacity to fulfil both [
$<] and the other company’s cylinder-filling and distribution operations; and (iv) The
filling fee. 5 [<] would place its own personnel at the other wholesaler’s facilities to
mitigate against any safety concerns that might arise from cross-filling. In addition,
the parties would need to agree on standards and procedures relating to cylinder
inspections, filling procedures, equipment calibration and verification, competency of
staff, and the planning and distribution methodology.[¢<]

Key considerations in providing consent to cross-fill

12.75. The Commission examined the key considerations that were taken into account by
wholesalers in consenting to another wholesaler cross-filling its cylinders.

12.76. [i<] explained that its entry into cross-filling arrangements was limited to specific
circumstances and only involved one other operator. The choice of [¢<] as a cross-
filling partner was informed by the firm’s reputation as a well-established operator with
filing operations and operational processes complying with the relevant regulatory
requirements. The cross-filling agreements that [¢<] entered with [<] allowed [E<]
filling sites to be inspected by a qualified [&<] employee to ensure compliance with all
the relevant safety legislation and requirements for the duration of the agreement.[5<]
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12.77. As both agreements entered between [¢<] and [¢<] were unidirectional (only [<]
cylinders were being filled and by a single operator at a single site), [¢<] was better
able to control and monitor the safety of its cylinders. Cylinder safety is of paramount
importance to [<] as under the company-owned cylinder model it would be liable
for any damage arising from a malfunctioning cylinder.

Instances of cross filling without consent

12.78. The Commission received information of allegations of unauthorised cross-filling
and hoarding by licensed wholesalers. In its submission, [<] alleged that Afrox,
Easigas and Oryx refuse to engage in cylinder exchange with [¢<] as the wholesalers
believe that [¢<] operates as a cross-filler#S The three competitors obtained court
orders against [<] that restrict it from engaging in the cylinder exchange practice. [
<] maintained that while these allegations were false, it agreed to the court interdict
to avoid further costs from lengthy litigation. While [¢<] is prohibited from engaging
in the cylinder exchange programme with [8<] and [¢<], it conceded to the demands
set by [¢<] for participating in cylinder exchange.

12.79. In a 2012 High Court case, Afrox alleged M&H Cohen and others?*” were directly
involved in the unlawful storing, filling and distribution of Afrox’s cylinders. While the
firms had an agreement in line with the cylinder exchange practice, there was no
cross-filling or cylinder distribution agreement in place. While M&H Cohen admitted
tofilling Afrox’s cylinders, albeit on a limited scale, the firm maintained that it engaged
in this conduct in an effort to survive as Afrox was also filling and distributing M&H
Cohen cylinders.

12.80. The Court found that the filling and distribution of Afrox’s cylinders by M&H Cohen
in the absence of an agreement was unlawful. Both parties alleged that the other
was unlawfully stockpiling, filling and distributing its cylinders. To resolve the matter,
the Court ordered both M&H Cohen and Afrox to return each other’s cylinders as
per the exchange practice, and prohibited them from filling, distributing or being in
possession of one another’s cylinders.

247 Matter in the High Court involving Afrox//M&H Cohen, Maxime Gerhard Cohen and Belle Crescent Properties CC. (Case No. 42659/2012)
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12.81. A similar matter was heard by the High Court in 2006 in which Totalgaz?*® and
Easigas®*® alleged that Solgas was engaging in the filling and distribution of cylinders
without a distribution agreement being in place. The respondent claimed that a
practice existed in the LPG cylinder market that entitled an LPG supplier to fill a
competitor’s branded cylinder should it not have sufficient stock of its own pre-
filled cylinders to exchange with a customer. The appellants refuted this claim and
referred to SANS regulation 100019: 20012%° in which Section 10.2.1(d) states “no
person shall fill a portable container...unless permission to fill the container has
been granted by the owner of the container”.

12.82. Inits judgement, the Court found that it could not be disputed that the appellants
retain ownership of their own cylinders. The respondents did not provide sufficient
evidence to support the alleged cross-filling practice. The Court found that the
respondents derived unfair advantage in refilling its competitors’ cylinders in that: (i)
The respondent’s cost of sales was reduced compared to a competitor that uses its
own cylinder exclusively; and (i) The respondent deprived the competitors of using
their own cylinders to sell LPG. Concerns relating to the compromising of cylinder
safety through cross-filling were also noted.

12.83. The combined 2013 matter between appellants Oryx®*' and Easigas®? and
respondent Mo Than Gas dealt with a similar complaint. In this case, the Court
found that in flouting regulations regarding cylinder ownership and cross-filling, the
respondent not only deprived the appellants of revenue due to unauthorised filling
but also caused potential reputational risks and claims for damages in the event of
an accident involving the appellants’ cylinders.

Concerns raised by market participants regarding cross-filling

12.84. Various safety concerns arise in the case of cross-filling, including over-filling
cylinders and filling cylinders with substances other than LPG (such as paraffin or
propane). Overfilled cylinders pose a risk of rupture when heated and thus pose a
serious safety concern. Cross-fillers —and particularly rogue traders — put customers
at risk as these cylinders are not serviced and evaluated by trained professionals.

248 Matter in the High Court involving Totalgaz//Solgas (Pty) Ltd and Eduardo Peregrino Castro (Case No. 22007/2006)
249 Matter in the High Court involving Easigas//Solgas (Pty) Ltd and Eduardo Peregrino Castro (Case No. 23048/2006)
250 This clause is similar to that cited in SANS 10087-7:2011 and SANS 10019:2011
251 Matter in the High Court involving Oryx QOil South Africa//Mo Than Gas Corporation (Pty)

Ltd, Sibongile Dukada and Lunhile Mzayiya (Case No. 3762/2013)
252 Matter in the High Court involving Easigas (Pty) Ltd//Mo Than Gas Corporation (Pty) Ltd,

Sibongile Dukada and Lunhile Mzayiya (Case No. 4149/2013)
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12.85. Wasaa explained that while rogue cross-fillers are likely aware of the safety issues
related tofilling cylinders, they suffer no reputational risk or recourse should a cylinder-
related accident occur. As a result, regard for pre- and post-filling safety checks
and cylinder repair is eroded.?*® In the case that a branded cylinder malfunctions
(the cylinder leaks or explodes), the wholesaler could rely on invoices and delivery
notes to track whether the cylinder was: (i) Filled at its facilities; and (i) Distributed
by means of its own distribution system to the end-user that experienced the
incident. This does not allow the wholesaler to determine whether the cylinder has
been cross-filled in the interim. Regardless of whether this can be ascertained, the
wholesaler will suffer reputational damage as a result of the incident.

12.86. All licensed wholesalers seal the cylinder valve with a seal bearing the name and/
or colours of the wholesaler, whereas cross-filled cylinders either have a clear seal
or are not sealed at all. Despite this, when empty cylinders are returned for refilling,
the cylinder-owner is unable to determine whether the cylinder has been cross-filled
through the visual and manual safety inspections.

12.87. In its submission, KayaGas identified several licensed wholesalers®< allegedly
engaging in the practice of cross-filling. The legitimate owners of such cylinders
often incur an investment loss as they are not likely to use those cylinders again.
[6<] estimated that the revenue lost on a daily basis due to cross-filing was [<],
translating into a loss on gross margin of [5<] per day.?%*

12.88. According to industry players, the existence of rogue traders and cross-filling is
exacerbated by poor regulation and enforcement by the relevant authorities.®<
As mentioned, one of the requirements for supplying LPG is to obtain the relevant
licence (wholesale or retail) from the DoE. In addition, the application to the Dok
has to be accompanied by a business plan outlining future investment plans in
the necessary infrastructure to operate LPG activities. Many rogue traders do
not undertake this investment®> and the DoE does not perform the necessary
inspections on businesses after they are granted a licence to determine whether the
investment took place.?® In some instances, these rogue traders operate without a
licence.

253 Site visit to K 24 February 2016
254 submission dated 29 April 2015
255 Summary of meeting between the Commission and % dated 4 March 2015, p1
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12.89. Finally, the Dol — the custodian of safety practices in the cylinder market — expressed
concern regarding the safety of cylinders, particularly the revalidation thereof. The
Dol explained that at present, wholesalers are responsible for ensuring that the
necessary safety checks and revalidation are performed on their cylinders. Under a
customer-owned model allowing for cross-filling, there is uncertainty as to where the
onus lies (the cross-filler or the customer) regarding cylinder revalidation, and how
repaired cylinders would be returned to customers. Broadly, the Dol emphasised
that any recommendations should be made in the interest of cylinder safety.2*

12.90. In summary, the courts have established that the filling and distribution of another
wholesaler’s cylinders in the absence of an agreement (or some form of consent)
is unlawful. The courts have relied on the SANS 100019:2001 regulation in
establishing this. This means that South African wholesalers and distributors are
unable to engage in cross-filling without the consent of their competitors.

12.91.  The courts found that wholesalers derive an unfair advantage in refilling competitors’
cylinders mainly related to the loss in revenue (as the wholesaler would then be
deprived from using their own cylinder to sell LPG). The Commission believes, both
safety and competition considerations are important in this sector and competition
should take place within the confines of the law as highlighted above.

The hoarding of rivals’ cylinders

12.92. Market participants were concerned about the practice of the hoarding of rivals’
cylinders. In this situation, industry players make it difficult for owners to retrieve
their cylinders by insisting on only one-for-one exchange, refusing them access
to their cylinders, or increasing the transport cost of retrieving them. Hoarding
cylinders ensures that wholesalers are not able to refill and service the asset, and
drives up competitors’ costs®” in retrieving cylinders,?*® which threatens their ability
to operate in the market.

12.93 The submissions received by the Commission contained several complaints
regarding the hoarding of rivals’ cylinders. Wasaa®° noted they were refused
access to their cylinders in many instances. Some players insist that cylinders
are exchanged on the one-to-one (1:1) basis only, and refuse to accept the R300
deposit payment where the number of cylinders exchanged is not equal. In [<]
opinion, this is a tactic to remove players from the market by preventing them from
accessing and refilling their cylinders. The one-to-one exchange is impractical as it

256 Submission from Department of Labour — 20 July 2016

257 NERSA — Call for submissions

258 Total Gas — Second response to information request — 15 May 2015
259 Wasaa — Information request answers — 8 May 2015
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assumes that all cylinder suppliers have the same number of cylinders in circulation.
Despite being illegal in a sense, the hoarding of cylinders is alleged to be practised
by all the major wholesalers in the sector, like [¢<], [<] and [],[%1 as submitted by
[5<]. [<] alleged that [¢<] hoards rivals’ cylinders and has never informed [<] that it
has possession of its cylinders and that they are available for collection.#<

12.94. IGASA submits that in certain circumstances, Afrox and Easigas appear to have
relocated independent resellers’ Cylinders[] to a private property from which the
owner will struggle to collect them. Requests for collection were met with delays
and obfuscation.?%°

12.95. Sims Gas, an authorised distributor of Oryx cylinders, alleges that the large gas
companies hide cylinders and/or make it difficult or costly to carry out the exchange
process. The exchange process typically sees Sims Gas take a load of its rivals’
cylinders to the rivals’ depot. The rival is expected to reciprocate by bringing the
next load of cylinders for exchange to Sims Gas. The company alleges that this
reciprocity does not always take place, such that Sims Gas is required to take
the next load to its rival to retrieve its cylinders and bear the associated financial
implications. It is further alleged that the large gas companies force Sims Gas’
trucks to wait for extended periods to exchange cylinders, preventing the company
from employing that truck elsewhere (full cylinder deliveries).

Commission’s Findings

12.96. The Commission analysed: () The effects of the cylinder exchange practice; (ii)
Allegations received regarding cross-filling cylinders; and (i) Allegations received
regarding hoarding cylinders and the effect this has on competition. The following
findings were made:

260 IGASA - Call for submissions
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On the cylinder exchange practice

12.97.  The Commission found the company-owned cylinder model is the most widespread
cylinder ownership model internationally and that this model is associated with
positive benefits in terms of managing cylinder safety. Whilst the customer-owned
cylinder model is less widely established (particularly in developing countries), it is
a model under which customers are able to fill cylinders with any agent and is the
most efficient system for delivering LPG to final consumers. The greatest drawback
of this ownership model is that it requires active enforcement of regulation,
customer awareness about the safe use and maintenance of cylinders, and effective
monitoring.

12.98. The Commission also found while the cylinder ownership models adopted may vary,
the management of cylinder safety is of key importance across most countries. The
Commission found a high level of cylinder maintenance is associated with countries
operating on a company-owned cylinder model when compared to countries that
adopted the customer-owned cylinder model.

12.99. South Africa adopted a hybrid cylinder ownership model wherein it employs both the
company-owned and customer-owned cylinder ownership models. To date, safety
incidents involving either company-owned or customer-owned cylinders have been
minimal. As the cylinder exchange programme is not legally mandated and requires
participants to enter bilateral agreements to exchange cylinders, the format of the
cylinder exchange model has led to distortions in competition. Specifically, entrants
to the cylinder market have been refused entry into the exchange programme (due
to the bilateral nature of the agreements).

On the cylinder deposits

12.100 The Commission found evidence indicating that the uniform deposit rate applied
until 2015 had not been equivalent to the 45% maximum cylinder deposit fee
prescribed by the DoE. The Commission learnt that since implementing the 2010
Working Rules for the calculation of the MRP, the DoE had not made any reviews
to the cylinder deposit rate. The DoE did not mandate the most recent increase in
deposit fees and the Commission has evidence that this might have been a result
of collusive behaviour by market participants.

_
BT

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 28 APRIL 2017 No. 40815 189

12.101. The Commission found the cylinder deposit rate to be uniform, not only across
wholesalers, but also across cylinder sizes with exclusion of cylinder sizes below 9
kg. The Commission is concerned that applying a uniform deposit rate across all
cylinders may lead to instances where domestic end-users may be subsidising the
commercial end-users that rely on 19 kg and 48 kg cylinders.

On cross-filling LPG cylinders

12.102. The Commission found the courts have established the filling and distribution of
another wholesaler’s cylinders in the absence of an agreement (or some form
of consent) is unlawful. The courts have found that wholesalers derive an unfair
advantage in refilling competitors’ cylinders mainly related to the loss in revenue (as
the wholesaler would then be deprived from using their own cylinder to sell LPG).

Industry feedback

12.108. In light of these findings, the Commission considered the following remedies to
address the issues identified and put these remedies to the market. Firstly, abolishing
the current form of the cylinder exchange practice to eliminate the frequent direct
interaction amongst wholesalers and this would also deal with hoarding of cylinders.
Secondly, an amendment of Section 10(4) of the Occupational Health and Safety
Act was proposed to remove the requirement for written consent before cross-filling
may occur. Finally, it was proposed that to foster competition in the cylinder segment
of the LPG sector, in the long term customers should own their own cylinders (and
voluntarily exchange cylinders) and fill at any accredited filling site.

12.104. Market participants provided several submissions to the Commission’s proposed
remedies. In relation to the proposal to abolish the cylinder exchange practice, the
majority of industry players[% did not support the Commission’s recommendation.
Market participants submitted that apart from the practice being efficiency enhancing,
abolishing the practice would make it difficult for customers to switch suppliers. A
few market participants[% submitted that the abolishment of the cylinder exchange
practice would cause cylinder safety risks as the current model gives cylinder
owners incentive to maintain their cylinders as failing to do so influences their brand.
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12.105. In relation to the amendment of the OHSA Section 10(4) to do away with consent
for cross filling, a few market participants were in support of the Commission’s
remedies® whilst the vast majority were against this remedy.[xl Those in support
of the remedy submitted that there were a few cross-fillers in existence that could
be legalised provided they invested in the necessary assets required to own and
operate cylinder filling plants. Those not in support of these remedies highlighted
the proposed remedy disregarded the investments that were made by industry
players into LPG cylinders and if this remedy were implemented, it would affect their
likely return on any investment made. It was further emphasised that the proposed
remedy would result in free-riding by cross-fillers and hence serve as a disincentive
for any future investments into the cylinder segment of the LPG sector. The DoL
submitted that as Section 10(4) of the OHSA does not only apply to LPG cylinders
and the process to amend this Section of the Act will have an impact to other
sectors of the economy.

12.106. In relation to the Commission’s proposed remedy highlighting the need for a
move towards the customer-owned cylinder ownership model, only three market
participants were in support of this recommendation® whilst the vast majority
were not in suppor‘[.[] The views of those not in support of this recommendation
related to: (i) Safety concerns; and (i) The lack of a clear approach to explain how
wholesalers would be compensated for the cylinders in circulation they already
invested in.

Recommendations
12.107. The Commission recommends the following:
On the cylinder exchange practice

12.107.1.  The cylinder exchange practice must be enhanced and more inclusive,
that is, no wholesaler should unreasonably be denied the opportunity
by another wholesaler to enter a bilateral agreement to facilitate
the exchange of cylinders. The guiding principles must be that any
licensed wholesaler who made investments in cylinders and complies
with all relevant regulations, including safety, must not be barred from
participating in the exchange of cylinders. The Commission will consider
enforcement action where a wholesaler is unreasonably denied the
opportunity to engage in cylinder exchange. The Commission remains
cautious of this practice and any evidence of the use of cylinder
exchange to reach collusive outcomes will be followed by enforcement
action.
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12.107.2.  The current hybrid cylinder ownership model must continue to enhance
customer choice. More specifically;

12.107.2.1.  For 9 kg cylinders and below,?' customers will still have
the choice to either lease a cylinder from a wholesaler
or purchase a cylinder directly from a wholesaler or
retailer.

12.107.2.2.  If a customer chooses to lease the cylinder, they may
only fill their cylinder at the respective wholesaler or its
designated distributor or may exchange the cylinder at
any accredited cylinder exchange site.

12.107.2.3.  If a customer chooses to purchase a cylinder, they may
fill their cylinder at any accredited filling site.

On the cylinder deposit

12.107.3  NERSA must review, on an annual basis, the cylinder deposit rate so
that it is aligned with changes in market conditions.

12.107.4.  The deposit fee for each cylinder size must be linked to the cost of the
cylinder.

On cross-filling LPG cylinders

12.107.5.  Cross-filing of LPG cylinders should occur within the confines of the law, which
under section 10(4) of the OHSA requires written consent prior to a wholesaler
filling the LPG cylinders of another wholesaler. The Commission is of the view
that this practice must continue and the responsible enforcement authorities
must impose the necessary sanctions to curtail any violation.

261 The Commission notes that the logistics of handling and distributing a larger-sized cylinder (those larger than 9 kg) makes the cylinder
exchange practice limited. The Commission notes that currently most wholesalers supply and fill these cylinders and as such, these cylinders
are excluded from the Commission’s recommendation outlined above as they do not ordinarily form part of the cylinder exchange practice.
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13. The high cost of switching

13.1.  The ability of bulk end-users to switch LPG suppliers in a seamless manner (in
response to a more competitive price offer, for example) was of interest to the
Commission due to previous complaints®®? alleging that wholesalers cannot enter
the bulk/industrial customer segment of the market. The ability of downstream bulk
end-users to switch LPG suppliers plays a crucial role in determining the incentive for
and ability of wholesalers to increase prices and/or reduce the quality of the service
they provide. In a competitive market where end-users can switch LPG suppliers
seamlessly and without incurring significant costs, efficient market outcomes are
likely to be realised, as LPG suppliers will be constrained in their ability to increase
prices. Costly switching confers some degree of market power onto LPG suppliers,
allowing them to profitably increase their prices and/or reduce the quality of their
service.

13.2.  The analysis below assesses the extent to which switching LPG suppliers may be
problematic for bulk end-users of LPG. The rationale for focusing the switching
analysis on this narrow form of LPG consumption is three-fold:

13.2.1. The relationship between the LPG supplier and the end-user is determined
by the form in which the end-user consumes LPG. End-users who consume
LPG in cylinders can easily switch LPG suppliers by exchanging one brand
of LPG cylinder for another. On the other hand, industrial and commercial
end-users who use large volumes of LPG and hence typically consume
PG through a bulk tank or cylinder manifold are normally constrained in
switching suppliers. The reason is that bulk and cylinder manifold LPG
consumption requires capital investment in the installation of facilities on
site.?®® Notably, the required capital outlay can be made by either the LPG
supplier or the end-user; hence, ownership of the equipment will reside
with the party who made the outlay.

13.2.2. An important feature of the supply of LPG is that LPG is a hazardous
substance. Safety considerations and regulations surrounding safety are
an important feature of LPG supply and the LPG sector as a whole. In the
case of bulk LPG and cylinder manifold LPG, the installations consist of
several pieces of equipment, all of which are subject to the relevant safety
standards.

262 KayaGas vs Afrox (2012May0263)
263 This may be a bulk tank or a cylinder manifold installation (although the installation of cylinder manifolds requires less investment expenditure).
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13.2.3. Given the existence of supply contracts for a minimum agreed duration,
it is possible that the LPG supplier can extract higher than normal profits
due to the increased costs end-users would incur when switching and/or
assured sales as a result of end-users’ volume off-take requirements.

13.3.  Given the investment and safety regulations involved in the supply and consumption
of LPG, the supply arrangement between the supplier and the end-user is normally
co-ordinated through a contract. The assessment of the process involved in
switching suppliers of LPG conducted below is considered within a narrower
framework of the commercial contractual obligations that exist between a supplier
and an end-user in the supply of a hazardous substance subject to regulation.

13.4.  The Commission notes that the likely narrative of harm that may arise from
contractual obligations between a supplier and an end-user in the supply of LPG is:

13.4.1. The potential foreclosure of wholesalers attempting to either enter or
expand the supply of LPG to bulk end-users; and

13.4.2. Direct consumer harm in the form of higher prices and/or reduced levels
of service being offered to bulk end-users due to the inability of the end-
users to change their LPG suppliers in a seamless, timely and cost-efficient
manner.

13.5.  As industry regulations prohibit filling LPG cylinders or bulk tanks owned by a third
party, once an LPG supplier has entered supply agreement with an end-user, rival
LPG suppliers are precluded from supplying LPG to that end-user for the duration of
the supply agreement. Thus, foreclosure occurs in the form of precluding rival LPG
suppliers from accessing customers by locking customers in with a supply contract
for a significant duration. This can potentially lead to a chilling of competition as rival
LPG suppliers are precluded from accessing customers, reducing the competitive
constraints on the incumbent LPG supplier.

ﬁ
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13.6.  When an end-user switches to a rival LPG supplier, the incumbent LPG supplier
is likely to remove its equipment because of its intrinsic value, under the supply
arrangement between the incumbent LPG supplier and the end-user. Thus, the
end-user is likely to incur switching costs (the cost that the end-user has to incur to
switch to an alternate LPG supplier, as opposed to remaining with the incumbent
supplier). If the switching costs are high relative to the value of LPG being supplied
to the end-user, then the end-user is less likely to switch to a rival supplier. This
allows the incumbent LPG supplier to increase prices and extract increased profits
from the end-user and/or provide decreased levels of service.

13.7. It is not customary for bulk end-users to switch LPG suppliers. Switching is not
always seamless and the ease of switching is peculiar to the circumstances under
which the incumbent supplies the end-user. The degree of difficulty experienced in
switching depends on how the contractual circumstances affect either the costs
incurred by the end-user due to disruption of supply or the costs incurred by the
incumbent LPG supplier in selling/removing their equipment. The common reason
for not switching suppliers is that the end-user managed to renegotiate supply on
more favourable terms, such as lower pricing.?*

13.8. The Commission notes that the other reason for not switching suppliers may be
that the costs incurred by the end-user outweigh the savings that can be earned
by switching. This is dependent on the contractual circumstances surrounding the
arrangement between the incumbent supplier and the end-user.

Evidence of switching among LPG suppliers in South Africa

13.9.  Table 21 below shows some actual switches noted by the Commission.

264 See instances highlighted in Table 21
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Table 21: Evidence of switching by end-users

[e<] [<] <] Bulk reticulation New
<] [<] <] Bulk reticulation Takeover
[<] <] <] Bulk New
<] <] <] Autogas New
(Cylinders)
[<] <] <] Bulk Takeover
<] [<] [<] Bulk New and
takeover
[e<] [<] [<] Bulk Takeover
[<] [<] [<] Bulk New
<] [<] <] Bulk New
[e<] [<] [<] Cylinder manifold New

Source: Various submissions from market participants

13.10.

13.11.

13.12.

ﬂ
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In some instances, the incumbent sold its equipment to the incoming supplier, while

in others, the equipment was removed and a new installation was put in place.

The Commission also found numerous examples of attempted switches by end-

users that proved to be unsuccessful. Some reasons provided for this included:

13.11.1.  The end-user was able to renegotiate favourable supply terms with the

incumbent LPG supplier;

13.11.2. It proved too costly to switch in terms of the impact the disruption in the

supply of LPG would have on the end-user’s production process;

13.11.8.  The cost to switch LPG suppliers would have been too high due to the

refusal of the incumbent supplier to on-sell its LPG equipment;

13.11.4.  Exclusivity arrangements between the incumbent LPG supplier and the

end-user precluded the switch.

Table 22 provides an overview of the salient reasons provided by various end-users

for not switching LPG suppliers.
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Table 22: Evidence of end-users not switching

<] <] Renegotiated favourable supply terms

<] <] Switching would be too costly (Disruption of
supply)

<] <] Safety responsibility

<] <] Renegotiated favourable supply terms

<] <] Renegotiated favourable supply terms

[<] [<] Renegotiated favourable supply terms

<] <] Renegotiated favourable supply terms

<] [<] Renegotiated favourable supply terms

<] <] Switching would be too costly (Refusal to on-sell
equipment)

<] <] Switching would be too costly (Refusal to on-sell
equipment)

<] <] Renegotiated favourable supply terms

<] <] Switching would be too costly (Disruption of
supply)

[e<] [<] Switching would be too costly (Disruption of
supply)

[<] <] Exclusivity between supplier and landlord

[<] <] Supplier exclusivity

<] [<] Switching would be too costly

Source: Various submissions from market participants

13.13. The instances of failed attempts at switching noted by the Commission above

provide a cursory glance at the frequency of such attempts by end-users. It is clear

that the switching of LPG suppliers by bulk end-users does occur. The reasons for

this vary from one end-user to the next, but typically, more favourable prices and

supply conditions are listed as the main reasons why end-users change suppliers,

as shown in Table 23.
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Table 23: Evidence of switching as provided by LPG suppliers

<]

13 Common reason stated for losing
customers — uncompetitive pricing
compared to rival LPG suppliers

(<]

14 Includes mostly end-users consuming
cylinder manifold LPG; and new equipment
was installed

(<]

3 New equipment was installed in every
instance

Source: Various submissions from market participants

Note: This table does not include instances of switching in the tables above to avoid double-counting.

13.14.

13.15.

Where switching was attempted yet proved to be unsuccessful, the most common
reasons cited were: (i) The end-user was able to renegotiate more favourable supply
conditions; and (i) The cost of switching might have been too high, in the form of
the perceived costs involved in the disruption in supply or the cost of implementing
new equipment.

The analysis above further highlighted the importance of the terms and conditions
of the contractual supply agreements signed by end-users and LPG suppliers. The
features of these agreements are outlined in detail.

Contractual issues around ownership and financing of bulk LPG installations

13.16.

ﬂ
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The Commission notes two broad types of contractual relationship that wholesalers
and end-users can enter, each with various implications regarding the relative ease
with which an end-user can switch LPG suppliers.
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13.16.1.  The first type of relationship: The end-user takes ownership of the
equipment by financing the installation.¥<) One scenario is that
the equipment is purchased outright, with the result that ownership
transfers to the end-user immediately. Another scenario is that the full
price of the equipment is amortised over an agreed period and built
into the price of the LPG, such that at the end of the life of the contract,
ownership of the equipment is ceded to the end-user. The terms and
conditions of the purchase of the installation typically form part of the
contract entered for the supply of LPG.

13.16.2.  The second type of relationship: The LPG supplier retains ownership of
the equipment and hence ownership does not pass on to the end-user.
The LPG supplier and the end-user enter a contractual agreement for
the supply of LPG only. In this regard, should the end-user switch LPG
suppliers, the incumbent supplier can either sell the equipment to the
incoming supplier or remove their equipment, after which the incoming
supplier can install its own equipment and begin supplying the end-
user. The Commission noted at times this is not a seamless process,
as there is also a possibility that the incumbent may refuse to remove
its equipment or may neglect to do so in a timely manner.

13.17.  Switching is likely to be problematic in the second type of relationship.?®® Three
major factors discourage industrial end-users to switch wholesalers. Each factor is
discussed separately below.

Clauses related to switching in bulk LPG supply contracts with end-users

13.18.  The Commission examined clauses from a sample of bulk LPG supply contracts
<

between LPG suppliersx] and bulk LPG end-users to establish the degree of
restrictiveness imposed on the bulk LPG end-users’ ability to switch LPG suppliers.

265 In respect of the first type of relationship there is always a challenge around the parameters for the valuation of the
equipment. This challenge exists whether it is a customer or a competitor purchasing the equipment.
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18.19. Exclusive supply. The exclusive supply clause prohibits bulk LPG end-users from
procuring LPG from any other LPG supplier during the course of the contract period.
In cases where the contracted LPG supplier is unable to supply LPG in times of
shortage not due to force majeure,?® the bulk end-user is allowed, with the permission
of the incumbent wholesale supplier, to purchase the shortfall in its requirements from
a supplier that has been nominated by the contracted LPG supplier, until such time
as the contracted wholesaler can commence supply. This limits the LPG end user’s
choice of LPG suppliers. In addition, it may cause the end-user not acquiring LPG
supply from the lowest-priced supplier, as the incumbent supplier may decide to use
a supplier who charges a significant premium.

13.20. Contract duration. In most instances, contracts entered are for a minimum period of
five years, with a renewal clause included in the contract upon notice being given by
the party that wants to renew the contract. Under some contracts,[xl if the wholesaler
carries out any work or alterations to equipment at any point during the initial period
of the contract, the contract duration will be extended by a period equal to the time
which has lapsed since the initiation of the contract up to when the alteration was
done, or even for a longer period.lx] It is unclear what alterations encompass and
whether it would be initiated by the wholesaler or the bulk LPG end-user. The clause
may provide scope for suppliers to alter equipment at their discretion whilst attributing
such alterations to changes in regulations or technological advancements.

Cost of bulk installations and amortisation of equipment costs
18.21. The Commission obtained installation and equipment costs from various wholesalers.

Thereis a huge variation in costs due to the varying sizes and complexity of installations.
Table 24 provides an indication of the costs submitted by some wholesalers.

266 An act of God for which no party can be held accountable
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Table 24: Cost of installation

Large installation
R1 000 000 — R20 000 000 <]
+R10 000 000 <]
R2 910 000* [<]
Cylinder manifold installation
R20 000 - R1 000 000 <]
R10 000 - R60 000 [<]
Shopping mall
R400 000 — R500 000 <]
+R500 000 [<]

Source: Various LPG wholesaler submissions

Note: * refers to the installation of a 22.6m? vessel with safety and isolation valves

13.22. Table 24 shows that the cost of large installations ranges from R1 000 000 to
R20 000 000. One large component of the cost is the size of the vessels installed.
[5<] submitted the price of the three most commonly used types of vessel<:

13.22.1. 9m? vessel — R 373 230.
13.22.2. 22.5m? vessel — R619 740.
13.22.3. 45m? vessel — R787 820.

13.23. Besides the cost of the differently sized vessels, other costs determine the overall
price of installing a new LPG bulk tank for large users. These include the length of
piping, the location of the vessel and pipes, vaporisers, electrical work, drawings
and pressure regulators.

13.24. In addition to the cost of bulk tank installations, the Commission also obtained
the cost of installing cylinder manifolds. The major cost components here are the
manifold itself and an LPG pump/scale. Manifold installations vary significantly and
can cost between R10 000 and R1 000 000 depending on complexity and desired
consumption. Manifold installations are typically found in various standalone
restaurants like KFC and Steers.
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18.25. The capital investment made for the installation of LPG equipment puts the LPG
supplier in a position of having to recover the cost thereof as part of the price
charged for LPG supplied to the end-user. Typically, the LPG supplier depreciates
the cost of equipment used until it equals the replacement value of the equipment.
These costs are amortised over a period agreed with the LPG supplier, at which time
the end-user takes ownership of the equipment. The period over which the costs
are fully amortised in relation to the duration of the supply agreement is unclear.

13.26. The Commission notes that the period over which the cost of the equipment is
amortised may not necessarily correspond to the duration of the supply contract
between the LPG supplier and the end-user.#<

13.27. The Commission notes that the period over which the cost of the equipment is
amortised can be extended beyond the length of the contract in order to win customer
business.”S The LPG supplier takes on additional risk due to the possibility that
the end-user will switch and the LPG supplier will be unable to recover part of the
capital investment. In light of the mismatch between the amortisation period and the
length of the supply contract, the incumbent LPG supplier will have an incentive to
retain its customers in an attempt to recover the capital costs incurred for supplying
the customer.

13.28. The possible loss that the incumbent LPG supplier may incur due to a mismatch
between the amortisation period and the length of the supply contract can
exacerbate the negotiation process for the following reasons:

13.28.1. The incumbent LPG supplier may be reluctant to remove its equipment
at the time it is supposed to, as a longer period of supply will allow
further recovery of capital costs.

138.28.2. The incumbent supplier may attempt raising the selling price to extract
part of the capital loss from the incoming supplier.

13.29. Given that in many circumstances an incoming supplier cannot install its own
equipment without first removing the incumbent’s equipment, the incumbent LPG
supplier may raise the price of the equipment above its replacement value. This
cost is then likely to be passed on to the end-user, as the incoming supplier will
seek to recover the additional cost of having to purchase the equipment.

ﬂ
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Of course, the ability to raise the price will depend on the terms and conditions
regarding the removal of the incumbent’s equipment outlined in the supply contract.

Disruption of supply

13.30. For some bulk end-users, LPG constitutes a significant portion of their total energy
costs; alternatively, LPG is a critical input into their production. For example, the
LPG that [5<] uses constitutes nearly 40% of its total energy costs.# It has been
using [<] services since its genesis in 1995, citing zero disruption in supply as
the primary reason for never contemplating switching suppliers. LPG accounts for
[between 50-60%] of [<] total energy costs

13.31. For other end-users, LPG has strategic value in the sense that a disruption
in supply will interrupt their production process. For example, for motor vehicle
manufacturers, LPG does not form a significant portion of operating costs (typically
between 0,05% and 2% of annual operating costs)[% but it has strategic value
in the sense that supply disruption would cause production line stoppages.[xl
[¢<] also noted that production line stoppages resulted in a loss in income.#S The
strategic value of LPG for end-users in the food industry, including restaurants and
hotels,[xl is obvious: without LPG, restaurants cannot supply customers with food
products. Other manufacturers use equipment in their production process designed
specifically for LPG,[K] alternatively, equipment used in manufacturers’ production
process may be limited to LPG or other non-available substitutes as an input,[§<
lor manufacturers may find that using anything other than LPG in the production
process would be inefficiently expensive.[% One end-user also submitted that LPG
was a key component of its manufacturing process as it was not merely an energy
source but rather a component of the product itself.#<

13.32. Given the significance of LPG to end-users, the Commission notes several factors
that may heighten the possibility of a disruption of supply to the end-user, decreasing
the likelihood of switching suppliers.
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Long-standing relationships with incumbent LPG suppliers

13.33. Market participants cited their long-standing relationships with their incumbent
LPG suppliers as a basis for procuring consistent supply of LPG. The Commission
learned that [¢<], [2<] and [¢<] had previously been approached by other suppliers,
but opted to remain with their current suppliers primarily because of the guarantee
of consistent supply necessary to ensure zero disruption in their daily production.
The trend amongst large industrial end-users not to switch is also evidenced by [
<] , the largest industrial end-user of LPG in South Africa, who maintains long-
standing relationships with its two largest suppliers, [¢<] and [¢<].

Time needed to install equipment

13.34. The Commission noted that some end-users had previously cited disruption to
production as a hindrance to switching. This notion is closely linked to the time it
would take to install new equipment. The longer the installation takes, the longer the
disruption to production and the greater the possible loss in profits. [s<]submitted
that it could typically take up to two weeks to switch suppliers, provided that the
equipment is readily transferred in the event that an industrial user does not own it.
If a transfer is delayed by prolonged negotiations between wholesalers, this process
can take up to eight weeks.F<

Restrictions on switching under EIA requirements

18.35. The EIA report is a technical tool that identifies, predicts and analyses impacts on
the physical environment along with social and health impacts. The EIA process
including the report takes approximately nine months to complete@(] In the context
of LPG, one instance in which the regulations are triggered is when the total storage
capacity of LPG on the end-user’s site has increased by over 80m?.2" This is
important, because under circumstances where the incumbent supplier refuses to
move its equipment or delays doing so, the incoming supplier may be constrained.
This constraint can take two forms as discussed below.

267 National Environmental Management Act No. 107 of 1998. Found under Activity 42 in Listing Notice 1 (GN R544 of 18 April
2010). Available at https://www.capetown.gov.za/en/EnvironmentalResourceManagement/publications/Documents/NEMA-
eia_regulations_2010_gn_no_r.544_listing_notice_1_as_corrected_10dec2010.pdf. Accessed on 16 November 2015
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18.36. First scenario: The first scenario is where, not to cause a disruption in supply, the
incoming supplier installs a temporary tank or cylinder manifold to supply the end-
user until the incumbent has removed its faoility.[% The problem here is that such
temporary facility must be under 80m?, because anything bigger will trigger an
EIA, disrupting supply to the end-user. This can be extremely costly to resolve,
particularly where the incumbent delays removing its equipment.@(]

13.37. Second scenario: The second scenario is where the end-user wishes to expand its
LPG capacity while at the same time considering switching to a new LPG supplier.
Here, too, there may be circumstances where switching to the new LPG supplier
will trigger an EIA, causing significant disruptions to the end-user. If the end-user
is under severe pressure to expand its operations, the option to switch suppliers
is significantly constrained and the end-user is likely to remain with the incumbent
LPG supplier.[x]

Contractual provisions relating to exclusivity

13.38. Besides the two instances discussed above, the Commission has learned of
switching limitations due to contractual obligations as well. [¢<] stated that it
attempted to switch from [5<] but failed due to contractual obligations.[xl [6<] made
it clear that it attempted swithing suppliers primarily due to poor service and pricing
considerations. Contractual terms and conditions obstructed its ability to terminate
the contract it had with its supplier. In addition to the contractual issues, [¢<] also
referred to “bulk tank fixtures” as an impediment to its attempt to switch, referring to
the argument referenced by [X],[KJ [K][KJ and ]@(1 about the complexity of the
installation of the equipment.

Contractual provisions relating to removal/on-selling of equipment

13.39. The Commission examined the relevant clauses pertaining to the removal/on-selling
of LPG equipment.

_
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13.39.1.  Equipment ownership: Ownership of equipment typically resides with
the LPG supplier and is not transferred to the bulk end-user at the
end of the contract. Two LPG suppliers provide the end-user with the
option to purchase the equipment in a limited number of their contracts.
<) Notably, the clause regarding ownership of equipment is not
accompanied by a clause regarding the removal of LPG equipment in
the case of switching. Thus, the incumbent LPG supplier may delay
the removal of its equipment whilst retaining ownership. This may
heighten the barriers to switching if the end-user has knowledge that
the incumbent may be about to undertake such a strategy.

13.39.2. Contract termination. Notice periods range from between 2 to 12
months across contracts and LPG suppliers. Some contracts® state
that notice of termination is not allowed during the initial period of the
contract, indirectly further restricting the ability of a bulk end-user to
switch freely.

138.39.8.  Early termination costs: The contracts sampled suggest that, typically,
the bulk end-user pays the capital costs, installation costs and removal
costs for the equipment for the remaining contract period. The end-
user does not play an active role in determining these costs, and is
likely subject to the LPG supplier’s choice of installer to remove the
equipment.

13.39.4. Transfer of ownership upon sale of business: The successor clause
in bulk supply contracts requires that in the event that a bulk end-
user wants to sell its business, it must include a condition in its sales
agreement stipulating that the new business owner must keep using
the current wholesaler to supply it with LPG. This clause restricts the
ability of the new business owner to freely choose new LPG wholesaler
to procure bulk LPG from.

13.40. The clauses examined in the LPG supply contracts may also contain provisions that
hinder the timely removal of equipment by the incumbent.

ﬂ
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13.41. [K] submitted® its supply contract with the incumbent LPG supplier, [¢<], contained a
provision allowing it first right of refusal. When [<] chose to switch suppliers, [¢<] exercised
this right and refused to remove the equipment. The EIA for [<] site precluded the installation
of additional tanks. [¢<] had to wait before acquiring a new LPG supply until [5<] removed its
equipment.

18.42. Theincumbent may also refuse to on-sell the equipment by relying on an exclusivity provision
in the supply contract that restricts the incoming supplier from installing its equipment until
the incumbent supplier has decommissioned its own equipment. The Commission notes the
submissions from LPG suppliers that on-selling of equipment to the incoming supplier is not
common®<and is the overwhelming barrier to switching from the customer’s point of view.
EILPG suppliers provided various reasons for refusing to on-sell equipment, including that
the tank can be uplifted and used at an alternate location® and that the parties could not
reach agreement on a selling prioe.lxlTypioally, in such cases the incoming supplier will have
to install its equipmentﬂ%

13.43. The Commission notes the experience of [&<] where the incumbent LPG supplier, [¢<],
refused to allow the incoming supplier to install its equipment on site or on-sell its equipment
to the incoming supplier.[] [<] only agreed to allow the incoming supplier to install its
equipment after [¢<] instituted legal action against [5<] at a cost of approximately [K].llThe
negotiations with [8<] delayed the switch to the incoming supplier by approximately one year.

138.44. The incumbent supplier also refused to on-sell equipment in the case of [&<]Products Ltd
(“[5<]"). After [<] took a decision to switch LPG suppliers, the incumbent supplier, [<], refused
to transfer ownership of its equipment to either the incoming supplier or [5<], threatening to
remove its bulk tanks should they switch suppliers.[% Upon expiry of the contract and [<]
refusal to transfer ownership, [6<] elected not to switch suppliers. [6<] agreed to on-sell the
equipment at another [¢<] site to the incoming supplier.
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Switching in the context of shopping centres and residential estates

13.45. LPG installations can differ in their design and usage. The Commission notes a clear
distinction between LPG bulk installations used by one end-user, on the one hand;
and LPG bulk installations used by more than one end-user, where each end-user is
a separate commercial and legal entity on the other hand. This relates to shopping
centres having bulk LPG tanks installed on their premises reticulated throughout the
shopping centre or to outlets at tenants that are the final end-users. As before, two
scenarios are considered:

13.45.1. First scenario: The shopping centre owner possesses the bulk tank/
cylinder manifold and reticulation system either by having purchased the
equipment outright or by having financed the full cost of the equipment
throughout the duration of the contract. In this case, ownership of the
installation is ceded to the shopping centre owner. The shopping centre
may purchase part of the equipment.

18.45.2. Second scenario: The LPG supplier remains the owner of the equipment
for the duration of the contract and ownership is not ceded to the
shopping centre owner. Thus, where the end-user chooses to switch
LPG suppliers, the incumbent LPG supplier can choose to either sell
the equipment to the incoming LPG supplier or remove its equipment.
Should the incumbent LPG supplier remove its equipment, the incoming
supplier will have to install new equipment. The incumbent LPG supplier
may remove part of the equipment.

13.46. These two scenarios illustrate, similar to those discussed earlier, the critical feature
related to switching is ownership (and the degree thereof) of the equipment. In the
first scenario, the Commission notes that it is unlikely to cause significant costs if the
shopping centre should want to switch LPG suppliers. The owner of the equipment
can choose its LPG supplier without being constrained to one LPG supplier.

18.47. The second scenario may result in switching problems and significant costs. This
has been discussed extensively above in the context of bulk LPG consumption and
will not be repeated here, except for the differences.

ﬂ
BT | ——

This gazette is also available free online at www.gpwonline.co.za




208 No. 40815 GOVERNMENT GAZETTE, 28 APRIL 2017

Costs related to switching in the context of a shopping centre

138.48. Unlikeinthe case of bulk LPG consumption, multiple end-users who are independent
entities housed inside a shopping centre complex consume LPG through a bulk
installation and reticulation system. The costs associated with either selling or
removing the incumbent’s equipment may be higher.

13.49. There are two reasons why switching costs in the context of shopping centres may
be higher:

13.49.1. Developers building shopping centres have to contract the initial LPG
supplier during the development phase of the shopping centre. The
reason for this is that the equipment has to be installed early on during
the construction phase. The complexities of the shopping centre design
as well as the fact that the reticulation system which carries the LPG
from the bulk tank to the end-users tracks through the shopping centres
walls, ceilings and underground must be considered. It is thus difficult
to inspect the various parts of the LPG installation, to remove existing
equipment and to build any temporary bulk tanks should switching
OCCLUI.

13.49.2.  Arrangements in the form of service delivery agreements (“SDA”) have to
be concluded between the LPG supplier and the owner of the shopping
centre, and between the LPG supplier and final end-users operating
on the shopping centre premises.[x] This type of agreement typically
includes terms and conditions that outline, inter alia, the responsibilities
of each party, including those relating to the ownership, installation and
maintenance of the equipment. The shopping centre will inspect the
equipment (and report any faults to the supplier) and read the metres
measuring LPG usage. The SDA does not make provision for the supply
of LPG to the shopping centre — supply of LPG is contracted between
the supplier and the actual end-user, for example, the shopping centre
tenant. The shopping centre is a ‘facility’, and the supplier will contract
with each tenant in the shopping centre individually. The contract
between the supplier and the tenant will contain a clause determining
the price the individual tenant will pay for LPG.
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13.50. Several contracts will be in place as the supplier will contract individually with
each tenant, and the timing of these contracts is likely to be staggered. Contracts
between the tenants and the supplier will not be signed, renewed or terminated at
a single point in time but will be spread out over time as old tenants left and new
tenants enter the shopping centre. This will result in the perpetual existence of
contracts between tenants and the incumbent LPG supplier. Given that the LPG
supplier will at any point in time be required to supply to at least one tenant by virtue
of a contractual arrangement, and given that regulatory and safety concerns do not
allow more than one supplier to supply a shopping centre, switching from an end-
user’s perspective would become extremely costly, if not impossible.

13.51. Several costs are associated with switching LPG suppliers. The Commission has
already noted the costs associated with switching in the context of a bulk tank
installation.

13.52. Duetothe nature of the LPG installation in a shopping centre, much of the reticulation
system is installed in the walls of the shopping centre and is not directly accessible.
This construction aspect can frustrate the switching process by making it more
difficult for the incumbent supplier and the incoming supplier to reach agreement
on the value of the incumbent’s equipment. The reason for this is that it will most
likely not be possible to do a visual inspection of the reticulation system to assess
its quality. The incoming supplier may attach a lower value to the reticulation system
than the incumbent supplier will accept.

18.53. The nature of the installation also makes removal of the equipment extremely
costly. The result for the incumbent supplier is that removing the equipment for use
elsewhere may cost more than investing in new equipment.

13.54. Due to the increased likelihood of a hold-up being caused by these factors in the
event of switching LPG suppliers, the incoming supplier can install temporary LPG
equipment to ensure there is no disruption in the production process. Temporary
tank will increase the cost of switching, and in the context of a shopping centre,
where space is limited; only certain temporary tanks can be used. These tanks
may be less efficient than the larger bulk tank that would have been installed by the
incumbent.
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13.55. [K]

13.56. Given the above factors, it is also highly likely that many of the tenants that may
have experienced difficulties with switching LPG suppliers are not included in
the sample the Commission considered. Based on the evidence gathered, the
Commission notes that switching LPG suppliers in the context of shopping centres
and residential estates is not costless.

Commission’s findings

13.57. Inlight of the analysis conducted above, the Commission has found that switching
takes place at the bulk LPG segment of the market, but it does not occur seamlessly.
The Commission found some problems bulk end-users experienced in switching
included: (i) the substantial capital investment required to install LPG bulk and
cylinder manifolds; (i) the ownership of equipment usually remains with the party
that provides the capital outlay (typically the LPG supplier and not the end-user);
(iii) safety considerations and regulations; and (iv) the existence of highly restrictive
supply contracts between LPG wholesalers and end-users.

13.58. The Commission analysed the terms and conditions of supply agreements between
LPG suppliers and end-users. The Commission found bulk LPG supply agreements
are structured in a vague manner regarding equipment ownership2¢® during and after
the expiration of the initial supply agreement. In particular, the Commission found
there is limited disclosure on when the costs of the installed LPG equipment will
be fully amortised and whether the end-user will ever own the installed equipment.
An examination of the supply agreements revealed that in the majority of cases,
equipment ownership lies with the wholesale supplier and that equipment ownership
is not transferred to the bulk end-user at the end of the term.

268 The equipment referred to above includes bulk tank and the reticulation system.
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13.59. Supply agreements entered by tenants and proprietors/property developers at
shopping centres are structured in an equally vague manner that does not facilitate
switching. The same is also true for residential estates where a supply agreement is
entered between the body corporate and a supplier. The following salient features
were of particular concern to the Commission:

13.59.1  Ownership of the installed reticulation system rests with the supplier
even where the property owner fully amortised the cost of the installation.

13.59.2.  The LPG supplier signs an initial contract with the proprietor to install
and operate the equipment at a shopping centre. Subsequent to
this, the LPG supplier enters another contract with each tenant at
the shopping centre for the supply of LPG. Given that the contracts
between the supplier and the proprietor and those between the supplier
and the tenants are entered at different times, the contracts tend to be
staggered. The contractual period entered by the proprietor and the
supplier generally differs from the stipulated period that the tenant and
the supplier sign for. This means that if tenants’ termination period is not
aligned with that of the proprietor, they will be unable to switch suppliers.

13.59.3.  The Commission found evidence of some supply agreements including
clauses under which wholesalers pay proprietors a monthly rental fee/
commission commensurate with the volume of LPG consumed by the
tenants or based on a percentage of the invoiced amount. The argument
provided by market participants was the payment is for rental space
(the space where the bulk tanks are installed). The Commission found
this might be construed to provide perverse incentives to proprietors
to ensure the continued use of a certain wholesaler’s LPG, inhibiting
the ability of the shopping centre (or residential estate) to switch LPG
suppliers even if the tenants were to identify a supplier with a competitive
price. A separate rental agreement between mall owners and LPG
wholesalers for the equipment should be considered.

13.60. The Commission found, the limited disclosure of these salient features of supply
agreements creates an environment wherein end-users are unable to switch
effortlessly at the end of a contractual period because the installed equipment is
either not fully amortised or ownership of the equipment remains with the supplier
(regardless full amortisation of the equipment).
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Industry Feedback

13.61. The Commission put forth several remedies and invited the industry to provide
feedback. One proposed remedy is a separation of agreements entered into between
an end-user and an LPG supplier wherein the first agreement would pertain to the
cost and usage of the installed LPG equipment, while the second agreement would
pertain to the supply of LPG. Regarding the agreement pertaining to the cost and
usage of LPG equipment, the Commission proposed that an end-user should be in
a position to own the installed equipment after the costs have been fully amortised.
Secondly, the Commission proposed the establishment of a dispute resolution
mechanism (if parties do not agree on the commercial terms related to the sale
of the equipment) to allow for the transfer of ownership of the LPG equipment
between the incumbent supplier and the incoming LPG supplier. This dispute
resolution mechanism would standardise the process followed if the LPG suppliers
do not agree on the valuation of the equipment. The Commission also requested
comments and proposals related to the equipment valuation methodologies with
the relevant independent body/entity (either existing or new) that would facilitate the
dispute resolution mechanism.

13.62. Regarding the Commission’s proposal on the separation of the supply agreement
from the equipment agreement, industry players were broadly in support of the
Commission’s proposal. Concerns were raised regarding health and safety risks
and that ownership of equipment should not be ceded to end-users with less
expertise in the handling safety aspects. Market participants stated that equipment
should only be transferable to LPG suppliers. Further, market participants raised a
concern regarding the lawfulness of the approach.2®°

13.63. Regarding the Commission’s proposal for the establishment of a dispute resolution
mechanism to ease the burdens associated with switching, market participants
broadly supported this recommendation. There were major concerns in relation to
the mechanism increasing the costs of LPG supply.

13.64. Regarding the Commission’s request for further comments on the appropriate
equipment valuation methodology that may be used in the event of any disputes
between LPG suppliers, market participants were broadly in agreement with
the replacement cost with due consideration of depreciation and any additional
expenditure which may extend the useful life of the equipment.

269 The proposed recommendation is allegedly in contravention of Section 25(1) of the Constitution
of the Republic of South Africa No. 108 of 1996 (as amended).
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13.65. In terms of the Commission’s request for further comments on the applicable
independent dispute resolution body/entity, market participants proposed the major
auditing firms, the Arbitration Foundation of South Africa, the Alternate Dispute
Resolution Association of South Africa, NERSA, the South African Qualification and
Certification Committee and the Association of Consulting Engineers.

Recommendations
13.66. The Commission recommends the following:

13.66.1. Separating the LPG supply agreement from the LPG equipment
agreement. The parties to any supply agreement must separate the
agreement in relation to the supply of LPG from that pertaining to the
use of LPG equipment. The LPG equipment agreement must reflect the
cost and usage of the installed LPG equipment, while the LPG supply
agreement should reflect the cost of the supply of LPG. The agreement
pertaining to the cost and usage of LPG equipment must provide for
the end-user to own the installed equipment after the costs have been
fully amortised; or, alternatively, it must be clear that the equipment
is subject to a rental agreement. The contracts contemplated in this
recommendation should, at a minimum, include the following terms:

13.66.1.1. By default, contracts between customers and wholesalers
must contain provisions for transferring tanks, with a clear
methodology for valuing the equipment.

13.66.1.2. Incoming suppliers must have a right, subject to a
commercially agreeable arrangement, to buy the existing
tank and piping equipment from the outgoing supplier. The
incoming supplier must have two options: first, to negotiate
with the incumbent for the transfer of the equipment; or, take
over the equipment based on the existing terms between
the customer and incumbent supplier. The outgoing
supplier will have an obligation to sell the equipment at a
price determined by applying the appropriate methodology.

18.66.1.3. Customers must be provided with information on how to
switch in their contracts. This information must be clearly
explained before they sign the contract, and both parties
must sign a legal declaration to prove that this discussion
took place. All future supply agreements must contain this
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legal declaration and that it must be added as an addendum
to supply agreements already in existence.

13.66.2. Guidelines for the valuation methodology of LPG equipment. In order
to facilitate the transfer of LPG equipment and reduce any potential
impediments in commercial negotiations relating to same, NERSA must
develop and publish guidelines setting out the appropriate valuation
methodology that market participants can use for the sale and transfer
of bulk installation LPG equipment (e.g. bulk tanks, cylinder manifold
and reticulation system). This is specifically in relation to those instances
wherein a new LPG supplier seeks to purchase existing and previously
used LPG equipment from the incumbent supplier for the purposes of
supplying a bulk customer.

13.66.3. The mandate of NERSA must be expanded to include the resolution of
disputes relating to the interpretation and application of the valuation
methodology of LPG equipment. In the event of a dispute in the
interpretation and application of the valuation methodology for the
transfer of LPG equipment, such disputes should be referred to NERSA.
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14. Conclusion and recommendations

14.1.  The recommendations resulting from the market inquiry seek to introduce or
encourage changes in the domestic LPG sector that will promote efficiency, improve
security of supply, encourage investment and provide customers with competitive
prices and product choices.

14.2.  The recommendations have been summarised from the various sections of the
report. The relevant sections should be referred to directly for more detail.

Recommendations on the regulatory issues identified

14.3.  The Commission’s analysis identified a need for measures aimed at improving the
regulatory environment the LPG sector.

14.4.  Regarding price regulation, the Commission found that the DoE has not been able
to finalise its review of the MRGP since issuing a draft framework for comment in
2012, despite commitments that it would review the MRGP periodically. Similarly,
the Commission found evidence that the MRP framework has not been updated
since the regulation commenced in 2010. The Commission recommends the
following:

14.4.1. NERSA must undertake pricing and the monitoring of MRGP and MRP.

14.4.2. Price deregulation after supply constraints have been resolved. The
reason for this is that the immediate deregulation of pricing may cause
price increases above the current MRGP and consequently MRP, given the
significant regulatory bottlenecks identified as well as the supply constraints
faced by the sector. To circumvent this concern, the Commission is of
the view that import efficiency and optimisation should be prioritised.
This would result in an increase in import storage capacity and make it
possible to accommodate larger LPG parcels, allowing for an increase in
LPG supply domestically.

14.4.3. To give effect to the recommendation in 14.4.2. above, the DoE must
undertake a study on how price deregulation in the LPG industry can be
achieved.

ﬂ
BT | ——

This gazette is also available free online at www.gpwonline.co.za




216 No. 40815 GOVERNMENT GAZETTE, 28 APRIL 2017

14.5.  The Commission is of the view that the deregulation of prices in the sector must be
regarded as a long-term solution and should only be considered after the existing
supply bottlenecks have been resolved. The priority in the short-term must be to
improve import efficiency, increase import storage capacity and accommodate
larger LPG parcels in order to allow for an increase in LPG supply domestically.

14.6. In terms of non-price regulation, the Commission found that the LPG sector has
a number of regulators, regulations and licensing requirements at different levels
of the value chain. These regulators were found to have overlapping jurisdictions,
leading to projects being stalled. Overlapping jurisdictions between NERSA and
the TNPA have resulted in delays and cost escalation in relation to approvals for
the construction of import and storage facilities at the ports. The Commission
recommends the following:

14.6.1. NERSA must be the regulator responsible for issuing wholesale licences
and the monitoring thereof. NERSA is also involved in licensing import,
loading and storage facilities for market participants including wholesalers.

14.6.2. NERSA and the TNPA's adjudication processes should be aligned to avoid
delays in the construction of import and storage facilities and resolve the
issues identified. As an MOU has been signed between the two entities, the
Commission recommends that it be used as a mechanism to give effect
to this recommendation. In addition, there should also be a sequencing of
legal processes.

Recommendations on the limited domestic supply

14.7.  The Commission’s analysis found that the limited domestic production of LPG
necessitates that imports must be used to fill in gaps in the supply of same. The
Commission also found that the current inadequate import infrastructure has stifled
the uptake of LPG. In particular, the Commission found that significant obstacles
are caused by the overlapping jurisdictions of NERSA and the TNPA in relation
to approvals for the construction of import and storage facilities at the ports. The
Commission recommends the following:

14.7.1. A review of the regulatory frameworks applicable to the construction of
LPG import and storage facilities at ports, as outlined in the applicable
legislation including the National Ports Act and the Petroleum Pipelines
Act.
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Recommendations on the long-term LPG supply agreements

14.7.  The Commission’s analysis found that long-term supply agreements offered by
the refineries to large wholesalers have conferred some degree of competitive
advantage to these wholesalers. The Commission also found that these long-term
supply agreem