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DISSENTING JUDGMENT

[1] I have read the judgment of my colleague Vally JA and | am grateful for his succinct
contextualization of the particular problems and the facts of this appeal and | have relied

thereon. | concur in the orders in respect of the application for condonation and costs but
I would dismiss the appeal.

[2] To my mind, the sound general principle that appeals do not lie in respect of the

reasons for an order or judgment which has been confirmed in numerous decisions over



a long period ' must be applied by this Court in relation to decisions of the Tribunal. An
application of this principle militates against the order of the majority setting aside
paragraphs [28], [36], and [37] of the Reasons for the Decision.

[3]  While it is so that the Constitutional Court? and the SCA® have been inclined to a
more flexible approach in determining whether interlocutory orders are appealable, that

has not extended to making reasons of judgments, or orders, appealable®.

[4] This is for good reasons. Allowing the setting aside of findings made in the course
of reasoning would have challenges for a court of appeal and would lead to the piecemeal
disposal of matters and, as found in Neote,/ in ‘the ‘hollowing-out’, or erosion, of the
substratum of judgments and orders that are not before [the appeal court], and the negative

consequences accompanying such a process.'®

[5] | do, however, share with the majority the disquiet as to the anomalies which
emerge in the reasons of the Tribunal and the ultimate order. As pointed out by Vally JA,®
the manner in which the impugned paragraphs in the Tribunal's Reasons for Decision
have been cast, suggests a final determination of the issues whereas the order provides

for the Commission to amend on these very issues.

[6]  Tomymind, the order which is under appeal reflects that the Tribunal did not intend

to make binding determinations the issues in question. If it had, what would be the point

of granting leave to amend the case? | thus agree with Mr Trengove SC who appeared
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for the respondents, that the ‘findings’ made in the paragraphs in issue are not intended
to be final determinations but are rather an infelicitous and perhaps overly robust

expression of a view on the issues which are to be decided in due course.

[7] Thus, | would hold that the ‘findings’ in paragraphs [28], [36], and [37] of the
Reasons for the Decision of the Tribunal must be regarded by this Court and for the
purposes of further hearings of the case in the Tribunal, as the irrelevant opinions of the
Tribunal, expressed in the course of the making of an interlocutory order which is not

subject to appeal.

(8] | would make the following order:

a. The delay in filing the record of the appeal is condoned and the appeal is
reinstated.

b. The appeal is dismissed.

c. The conditional cross-appeal is dismissed.

d. Each party is to pay its own costs.
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