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Introduction

[1] This is an application by the Applicant which seeks to review and set aside
the award of the Second Respondent issued under case number
KNDB8398-10, under the auspices of the First Respondent; and further
that the said award be substituted with a finding that the dismissal of the
Third Respondents was both procedurally and substantively, fair.

[2] The Third Respondents has not filed an answeking a

Applicant’s own version.

The facts

[3] The Applicant employed the d Res ts with effect from 1

December 2009 in vari acitie ly as cooks, expeditors and
t during the period of 27-30 May 2010

d from the store at astonishing

cashiers. The Applica
various items of stock

amounts.

[4] Third n ed for the Applicant and during the period in

stion g and doing evening shift that started at 15h00

[5] loss was experienced in the store since when it was bought by
nt in December 2009. As a result of the stock loss, the
Applicant improved its security measures at the store by inter alia
changing locks and locking the freezer, storeroom, fridges, the interlinking

door at the drive-thru section and walk in coolers.

[6] In addition there was also a security guard who patrolled the store and
searched employees, including the Third Respondents, when they leave

the store. This search is not body search but searching of their bags.



There were also CCTV cameras focussing mainly at the:
- cashiers section, dining room, cooking station,
- one at each drive-thru window and expedite section.

[7] The Applicant had also installed Alona system, a computer system that
captures all activities at every till in the store and further captures the time
of the activity.

[8] Generally, purchases at the store will be rung up by th ier in her till. It

will appear on a bump screen at the expedite se ditors will

prepare the order and hand it to the cashiers di umper
screen. Some orders will be rung up pre e cashier
themselves. Some orders will be call y cashiers by shouting

loud to the expeditors to prepare.

[9] Cooks will cook as per the daily ta m by the manager.

[10] Regarding the shri emplo communicated with all the

steward representative about zero

towards theft and misappropriation of

possible profit that would have been derived from the sale of the lost stock.

[13] Additional to measures taken to cap the shrinkage, the Applicant

implemented the following:

- Changed management and supervising staff at the end of April 2010.



[14]

[15]

[16]

[17]

[20]

- Staff was consistently informed of the shrinkage and that this was

intolerable.
- Stock handling measures implemented.

The Applicant contended further that the Sarnia store (the workplace) is in
significant size constituting a two storey building with a dining facility on
both floors as well as a drive-thru facility, as such managers and

supervisors were not always within the area where ployees work

namely the cooks, expedites and the cashiers.

fridges locked and to prevent access to
especially when it was very busy and stock

ne and another
ing the CCTV footage

Although the Applicant was
employee who failed to ring cert

in conjunction with ALOHA Applicant contended that to do this

at the losses were alarming, that in
cool drink went missing and in another

2 went missing-all during one shift.

The Applicant contended that given these large volumes, it was literally

impossible that all the team members would not have been aware of what

was going on.

The Applicant contended further that the stock could have been lost in

various ways including:



- as a result of cans and crates of juice, frozen chicken and chips being
removed from the store room and fridges by various members of the team
who from time to time would have been called upon to fetch stock and

others being thrown out the rear entrance door or over the balcony.

- through a process of stock not being rung up by cahiers and being
moved out of the business.

- items disappearing through the drive-thru.

[21]
[22] 0 be cooked per
all for more chicken to
ms being cooked than was
e store on pretext of having
[23] eenaware and they would have been involved,
[24] i store received from Head Office an email which

[25] During the period between 27 May-29 May 2010, the following items
disappeared during the shift worked by the respondents:

- Some 77 pieces of chicken and 42 kgs of chips-27 May 2010
- Some 55 pieces of chicken and 20.72 kgs of chips-28 May 2010

-Some 113 pieces of chicken-29 May 20



[26] The decision was then taken to proceed with disciplinary process against
the Third Respondents.

[27] Prior to the Third Respondents being suspended, they were spoken to by
the Area Manager namely Nadeira Sheik, who gave each of the Third
Respondents an opportunity to come forward and provide any information
of how the stock losses were taking place. None of them accepted the

offer.
[28] A disciplinary enquiry was then held in respects of the Respondents,
all of whom worked in one shift when the stock an y were all

found guilty and dismissed.

a f the Third

re are no longer

[29] It was further contended that since
Respondents, the stock position resa

any stock losses.

to the CCMA. The Second
t the Applicant had failed to

matt

The grounds of review are listed as follows:

[32] The Second Respondent committed an irregularity in that he based his

conclusions on the following issues:

32.1 A conclusion that the concept of team misconduct’ as was
espoused in the Snip Trading case was unclear in its application as

far as the individual culpability of employees was concerned and in



32.2

32.3

324

32.5

[33]

33.

33.2

fact tendered to suggest the imposition of an unacceptable concept
of strict liability upon some employees.

That the team misconduct did not apply in the Foschini case as that
finding of the Labour Appeal Court was based upon an inference
that the employees had colluded to keep the employer ignorant of
the fact that a third of the stock had disappeared. As such, the
Second Respondent reasoned that the Foschini case was decided

essentially upon the principles of common purposg and derivative

misconduct as opposed to team misconduct.
That the facts of Foschini case were distin

2nt exceeded his powers by finding that the

to acquit the onus as is required in Section 192 of the

as submitted that had he assessed the evidence properly he

would have found that the Applicant had demonstrated through
credible evidence that its version was the only version before the
arbitrator.

The Second Respondent ignored evidence that every effort had
been made to identify individual perpetrators of the misconduct

without success, and that any of its Third Respondents would have



[34]

been aware of the fact that shrinkage was taking place given the
proximity with which they worked to one another.

33.3 The Second Respondent failed to give weight to the evidence that
due to the scale of the stock loss and the type threat it was not
possible that this could have taken place without being detected by
the team members who worked together all the time and were in full

view of one another.
Unreasonable Finding.

34.1 Second Respondent failed to properly a he lity of the

evidence adduced in determining the pr the licant’s
version;

34.2 In this regard the Second Respg ciaPand essential

factual information favouri the Applicant’s

version that all the Third {Respone e involved in or know

about the misconduct;

Although the Se

34.3 espon ers to the significant losses

it is difficult to ‘imagine how this could

further completely ignored the principles espoused in the Snip

ing case and in Foschini case that relates to team misconduct
and in the face of this established precedent instead it requires the
Applicant to demonstrate the individual involvement of each of the
Third Respondents in the losses that took place.

345 It was submitted that no reasonable Arbitrator would have
concluded on the facts and evidence that the Third Respondent as
a team were unaware of the losses or that as a team they should

have been held responsible for the stock loss.



The test for review

[35] The test for review of arbitration awards is now accepted as the one
enunciated in the well-known case of Sidumo and Another v. Rustenburg
Platinum Mines Limited and Others’ . In this case the Court held that the
review grounds set out in section 145 have been suffused by the
constitutional standard of reasonableness, and that an arbitration award of
the CCMA or Council is reviewable if the decision reached by the

commissioner was one that a reasonable decision-make uld not reach.

‘[264]In Goldfields [Goldfield investments LTD and Another v City Council
of Johannesburg and Another 1938 TPD 551], Schneider J distinguished
between ‘patent irregularity’ that is, those irregularities that take place
openly as part of the conduct of the proceedings, on the one hand, and
‘latent irregularities”, that is, irregularities that take place inside the mind

of the judicial officer, which are only ascertainable from the reasons given

1 2008 (2) SA 24 (CC) at paras 262 and 264.
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on the decision maker. In the case of latent irregularities one looks at the
reasons not to determine whether the results is correct but to determine
whether a gross irregularity occurred during the proceedings. In both
cases, it is not necessary to show intentional arbitrariness of conduct or

any conscious denial of justice...’

[39] This test was interpreted in many cases. In the case of Herholdt
v.Nedbank Ltd? 2013 (6) SA 224 (SCA); [2013] 11 BLLR 1074 SCA;
(2013)34 ILJ 2795 SCA 5 September 2013 the court havi
number of these cases , summarised the test as enun

considered a

in the Sidumo

case as follows:

‘In summary, the position regarding the revie rds is this: A
review of a CCMA award is permissi e proceedings
falls within one of the grounds in A. For a defect in

the conduct of the procee ross irregularity as
contemplated by s 145(2) (

the nature of the inqui [ at an unreasonable result. A result will

must have misconceived

nce if their effect is to render the outcome

‘Charge 1 Theft or attempted theft of company property-lt has been
discovered on 2™ June 2010, that various items of stock have been
misappropriated from the store. It is alleged that over the period 27" May-
30 May 2010, the items have been removed from the store without

authority of the company’.

[41] They were found guilty and handed out a sanction of dismissal.

22013 (6) SA 224 (SCA); [2013] 11 BLLR 1074 (SCA); (2013) 34 ILJ 2795 (SCA) at para 25.



[42]

[43]

[44]
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The award is facing attack from many angles. The close examination of
the grounds of review reveals that many of them emanate from or are

related to the following finding of the commissioner:

‘In my view the respondent failed to acquit itself of the onus. It particularly
failed to prove that the applicants were involved in causing items to leave
the store without it being paid for or that they knew or should have known
who was responsible for it. | accordingly find that the applicant’s dismissal

were substantively unfair’.

This the Applicant regards as an irregularity sufficieat.to catse the award

to be reviewed and set aside.

The disciplinary hearing chairperson found
theft on the basis of ‘team miscondu ility). Wt is clear from the
finding of the arbitrator that the to prove guilt on
each of the Third Respondentsfisomet according to him they

failed to do so.

John Gregon, Dismis Co LTD, 2002 cited with approval the
following paragraph, from AW v.Snip Trading (Pty) Ltd [2001] 7
BALR 669 (R

according to the arbitrator, was to be distinguished
ollective misconduct’ dealt with in cases such as
hich the employer dismissed a group of workers because
to identify the individual perpetrator, whose identity was
wn to them. ‘Team misconduct’ is also distinguishable from cases in

a number of workers simultaneously engaged in conduct with a
ommon purpose. In cases of ‘team misconduct’ the employer dismisses
a group of workers because responsibility for the collective conduct of the
group is indivisible. It is accordingly unnecessary in cases of team
misconduct to prove individual culpability, derivative misconduct or
common purpose-the three grounds upon which dismissal for collective
misconduct can otherwise be justified. The essence of team misconduct
said the arbitrator, is that the employees are dismissed because, as

individual components of the group, each has culpably failed to ensure



[45]

[46]

[47]
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that the group complies with a rule or attains a performance standard set
by the employer. The arbitrator concluded that dismissal for team

misconduct is not inherently unfair. He said:

‘as in many sports, productive and commercial activities depend for their
success, not on the uncoordinated actions of individuals, but on team
effort. In situations, when a group of workers is dismissed, the justification
is that each culpably failed to ensure that the team met its obligation.

Blame cannot be apportioned among members of the group, as it can in

cases where it is known that some of the individ

innocent. It seems to me that the notion of ‘team liabili erlies the line

In SA Commercial Catering and Allied
19 ILJ 939 (CCMA), the entire st

0 glaring that it could not

possibly have escaped @ wledge of every member of

staff. It was further hel at

team meets its obligations, in our given case, to ensure

no stock loss.

In our given case it is common cause that there was stock loss, that many
measures were taken to cap the stock loss but all failed. It is common
cause that the employees including the Third Respondents were on
several times warned of the stock loss and told of attitude of the employer
towards it. It was further contended for the employer that the rate in which
the stock was lost and the manner in which operations were arranged

there was no way that the employees were not aware of the manner in



[48]
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which the stock was lost and who was responsible for the stock loss.
Further, that the Third Respondents were told that they were responsible
for the said stock and were under a duty to take care of stock and to
ensure that no stock loss took place. The Third Respondents were further
given the opportunity to come clean on the stock loss but to no avail.

It was also contended for the Applicant that the viewing of the footages to

identify the culprit although it has resulted in the discovery of two culprits, it

[51]

the effect that it was beyond their control, the only possible inference is
that they are guilty. The arbitrator decided that such a policy was not

unfair. The LAC agreed with the arbitrator.

To the extent that arbitrator has made a finding to the effect that in case of

‘team misconduct’ the individual culpability has to be proved, the arbitrator



[52]

[53]

[54]

[60]
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has failed to apply his mind or has misconstrued the issue before him. His

finding is therefore unreasonable and falls to be reviewed and set aside.

| am not sure as to what confused the commissioner to conclude that
Foschini was not decided on the principle of ‘team misconduct’, but on
derivative misconduct and common purpose. This cannot be correct. At
para 41 of Foschini case the court said the following of the decision of the

arbitrator under review:

‘Once the arbitrator’s finding as to the existen massive stock
losses in the store is found to hav [ e test of
reasonableness, the next question is whegth
misconduct” on the part of the respgnden bsequent
sanction of dismissal in res ch poRdent, was a

reasonable one’.

courts

At para 48 of the same decision, t ollowing:

) that al ployees were fairly dismissed,

ithin the range of reasonable outcomes

Snip Trading and SA Commercial Catering and

on v PEP store, as the court cited these cases with

that the arbitrator misunderstood the principles outlined in
Foschini case hence the outcome he arrived at, which in my view falls
outside the range of reasonable decision a reasonable decision maker
could make. In coming to his conclusion the commissioner seemed to
have followed the CCMA commentaries in Case Law Monitor for
Commissioners, first edition, November 2012 at paragraph 2440 wherein

the commentator said the following regarding Snip Trading:



judgement in Foschini was not te
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‘It is not clear what was meant in the Snip Trading award when it was
indicated that, because the collective conduct is indivisible, it “is
unnecessary in cases of team misconduct to prove individual culpability;
derivative misconduct or common purpose”. The suggestion seems to be
that it follows that if the team misconduct is indivisible the team members
are individually guilty (culpable). Whether that is a correct statement
depends on what is meant by “indivisible”. It probably refers to
circumstances where the acts or omissions of some members of the

group can justifiably be attributed to all members, but jifis suggested that

individual culpability for the actions of other group still have to be

proved and, if that is the case, it is unnecessar k wi concept of

team misconduct’.

decidendi of the

t decided on derivative

misconduct and commo ose Which isiclearly not correct as | have

shown above.

[61] Having concluded that on und outlined above the decision of the

commissione

pursui

62] |

reviewed and set aside, | see no reason of

e following order:

ation for review and setting aside of the award issued
er case number KNDB8398-10 succeeds.
award of the Second Respondent is substituted with an order
to the effect that the Third Respondent’s dismissal was
substantively fair.
Third Respondents are ordered to pay the costs of the review

application.
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Shai, AJ

Acting Judge of the Labour Court of South Africa.
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