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Summary — Review of ruling and subsequent arbitration award. Whether in
terms of the principal of legality, the employment contracts concluded
between the Applicant and the First Respondent’s members were unlawful and
if so, whether they are nevertheless enforceable through the application of the
principle of ostensible authority, because at the time of conclusion of the
contracts, the person who signed as ‘Municipal Manager’ no longer occupied
that position. Whether the Commissioners’ ruling and award respectively, is



reviewable in that they misunderstood the law in regard to the principles of

legality and ostensible authority. Commissioners’ decisions found to be that of

reasonable decision-makers

JUDGMENT

PATHER, AJ:-

Introduction:

[1]

[2]
[3]

This is an application to review and set aside:

1.1  the ruling issued by the Sec Responde issioner Bulose”) ;

and

1.2 the award of the Thi pon “Cammissioner Cowling”)

Respondent (“the bargaining council”).
and Commissioner Cowling’s award are

6 of this judgment.

jcant, the Imbabazane Municipality had advertised vacancies

it required to fill.

he 26 members of the First Respondent (“the employees”) responded
to the advertisements, were individually shortlisted, interviewed,
selected and later issued with letters of appointment from the
Applicant. The letters of appointment incorporated the individual
contracts of employment between the Applicant as employer on the
one hand, and the individual employees as employees on the other.



The employees commenced employment with the Applicant on 1 June
2012.

3.3 Mr Ndlela who signed the employment contracts on behalf of the
Applicant, had been the Municipal Manager since 3 November 2008.
His term of office expired on 17 May 2012 by operation of law.

3.4  Despite the expiry of his term of office, Mr Ndlela continued to occupy

the position of Municipal Manager, performed all t uties as before

and was remunerated for his work. In terms of Court order
issued on 21 December 2012, Mr Ndlela’s ¢ occ ion of the
position of Municipal Manager beyond 17 2

void and invalid.

3.5 On 23 January 2013, Mr Ma

Representative to administ

d as Ministerial
@\ Applicant. Subsequently,

in terms of letters dated r Madlala advised the

[4] The employe

council,

the arbitration on the merits at a later date, 1 August 2013.

[5] Prior to the proposed arbitration hearing, in a related case, Imbabazane
Municipality v Ligela Products and 32 Others (unreported), in the Kwazulu-
Natal High Court, Pietermaritzburg, before Seegobin J, Case Number
8522/13, the Applicant sought a rule nisi, pending a final determination, that,

among other relief, Commissioner Bulose be interdicted from continuing with



[6]

[7]

the arbitration involving the employees as an interim order with immediate
effect. Seegobin J dismissed the application for interim relief on 22 August
2013.

Commissioner Bulose recused himself from the arbitration hearing.
Commissioner Cowling, who was subsequently appointed as arbitrator in the
dispute, found that the signatory on behalf of the Applicant had ostensible
authority to conclude the contracts with the employees, that the employees
of their (‘the

ed that the

were employed by the Applicant and that the termi
employees’) contracts constituted an unfair dismis

employees be reinstated.

ce of the case of City of Tshwane Metropolitan Council v
Pty) Ltd 2008 (3) SA 1 SCA by finding that rather than
the case of the Applicant, it advanced the First
ondent’'s case. In City of Tshwane case the court drew a
stinction “between an act beyond or in excess of the legal powers of
a public authority (the first category), on the one hand, and the irregular
or informal exercise of power granted (the second category), on the
other.” The court found that the question of whether the doctrine of
estoppel applied in that case would depend upon in which category the
conduct complained of would be classed. In paragraph 12, the court

stated as follows:



7.3

7.4

‘In the second category, persons contracting in good faith with a statutory
body or its agents are not bound, in the absence of knowledge to the
contrary, to enquire whether the relevant internal arrangements or formalities
have been satisfied, but are entitled to assume that all the necessary
arrangements or formalities have indeed been complied with. ... Such
persons may then rely on estoppel if the defence raised is that the relevant
internal arrangements or formalities were not complied with’. And in

paragraph 13, the court stated as follows:

‘As to the first category: failure by a statutory body to with provisions

It was submitted that the facts of
on, inter alia, that
mber 2012 which led to

at any decisions and/or

category, and not the seco
the import of the judgment
the removal from office of

ere unlawful, invalid and null

indiNg appears to be based on his reasoning

have approached a court to review and set

dner Bulose failed to apply his mind to the principles
ine case of Municipal Manager: Qaukeni Local Municipality
r v FV General Trading CC 2010 (1) SA 356 (SCA) at para

2 here the court stated as follows:

>..If the second respondent’s procurement of municipal services through its
contract with the respondent was unlawful, it is invalid and this is a case in
which the appellants were duty-bound not to submit to an unlawful contract,
but to oppose the respondent’s attempt to enforce it. This it did by way of its
opposition to the main application and by seeking a declaration of
unlawfulness in the counter-application. In doing so, it raised the question of
the legality of the contract fairly and squarely, just as it would have done in a

formal review. In these circumstances, substance must triumph over form.



And while my observations should not be construed as a finding that a review
of the award of the contract to the respondent could not have been brought by
an interested party, the appellant’s failure to bring formal review proceedings
under PAJA is no reason to deny them relief’.

7.5 It was submitted that on the material before him, Commissioner Bulose
should have found that there was no “dismissal” as the members of the

First Respondent were not employees, because their contracts were

void ab initio. Furthermore, he should have found the termination

of the contracts was a rectification of the illegalitythat had been

[8]

ces of this matter fell under the

reasonable conclusion should have

8.2 finding seems to have been based on the

and prejudice, when there is authority that in these
ple of legality and not fairness or prejudice applies. In

e following extract from the case of City of Tshwane

ppel cannot, as | have already stated, be used in such a way as to give
effect to what is not permitted or recognised by law. Invalidity must therefore
follow uniformly as a consequence. That consequence cannot vary from case
to case. ‘Such transactions are either all invalid or all valid. Their validity
cannot depend upon whether or not harshness is discernible in a particular

case.” (per Marais JA in Eastern Cape Provincial Government v
Contractprops 25 (Pty) Ltd 2001 (4) SA 142 (SCA) para 9)'.



8.3

8.4

8.5

Commissioner Cowling unreasonably visited Mr Ndlela with ostensible
authority, and therefore found that the Applicant was estopped from
relying on his lack of authority. Commissioner Cowling made this
finding despite evidence having been placed before him that Mr Ndlela
was aware at the time the contracts were concluded, that his own
contract with the Applicant had terminated. By applying the principle of
estoppel, Commissioner Cowling had failed to apply his mind to the

principle outlined in the City of Tshwane case, wher paragraph 16,

the court stated:

‘It is settled law that a state of affairs prohibit

so would be to compel the defendant to do
not allow it to do. In effect therefo vQull

illegality’.

Commissioner Cowling also telied on t that the Applicant had

W aware or should have been

t he committed an irregularity in that
ane case, particularly where the court

graph 18:

to deprive the ultra vires doctrine of any meaningful effect’.

ommissioner Cowling incorrectly found that he had no power to make
his own finding regarding the issue of jurisdiction, because it had
already been made by Commissioner Bulose. And as he,
Commissioner Bulose had subsequently withdrawn from the matter, it
was Commissioner Cowling’s legal duty to satisfy himself that he did in

fact and in law have the jurisdiction to hear the matter.



[9]

[10]

8.6

8.7

circu

Commissioner Cowling acted unreasonably by ordering the Applicant
to reinstate the employees despite the Applicant’s contention that it
was practically impossible for it to give effect to such an order, since
the posts which the employees previously occupied had been

abolished pursuant to a restructuring exercise.

Commissioner Cowling committed a gross irregularity by issuing an
award without having first established the precise, identity of the

ded to the fact

employees who were before him. In his award,

Cowling committe

assumed that t

nt submitted that if the court were to find that

unlawfully in terminating the contracts, the

uld not be appropriate. Commissioner Cowling ought to have
the different scenarios provided in the Act argued Mr Zondi. In the

nces, the Applicant sought a substitution of compensation for

Commissioner Cowling’s order that the employees be reinstated.

As there had not been strict compliance with the Court’s Directives in terms of

the filing of Heads of Argument, those filed by the First Respondent, while

capturing the essence of its case, does not directly address each ground of

review submitted by the Applicant, as the First Respondent’s Heads were filed

first. This shortfall was however, rectified during argument.



[11]

The First Respondent submitted that:

111

11.2

11.3

11.4

11.

11.

11.7

After considering the facts and section 213 of the Act, Commissioner
Bulose ruled that the 26 members of the First Respondent were in fact

employees of the Applicant.

Although not tasked with deciding whether the 26 members of the First
Respondent were employees of the Applicant, Seegobin J, in
Imbabazane Municipality at paragraph 15 considers and concluded

that the 26 employees were in fact lawful employe

Mr Ndlela, the Municipal Manager at the ti had Signed the

contracts had all the trappings of aut eld out as

the Municipal Manager by the Appli

e employees relied and which bound the

prifeiple of estoppel.

no longer employees.

The“"Municipal Manager had signed the employees’ contracts on the
culmination of a process that had been followed and that had led to the

Applicant’s appointing them.

The validity or otherwise of the contracts are not dependent on the
lawful appointment of the Municipal Manager who signed the letters of
appointment. The fact that at some time in the future a defect in his

appointment emerges does not invalidate the contract retrospectively



11.8

11.9

11.10

11.11

10

or mean that there was never a contract or that the employees were

not employees as defined in the Act.

What the Applicant is asking of the court is not merely to set aside the
contracts but the entire process which culminated in the appointments
and the signing of the contracts. The Applicant has not however, made

out a case for so doing.

Mr Geldenhuys argued further that if the court find t the dismissal
of the employees was unfair, the only applicable is

reinstatement.

In regard to the list of employees, thi and was

available at the arbitration Dbe owling. The
IMATU, the First

gis. Therefore, they are 26

employees are as cited as bei
Respondent, namely N H Gumbi ant

in all.

The Constitution.g S every e right to fair labour practices.

en former Municipal Manager cannot

dtre had been followed in regard to a dismissal of the

the Applicant, namely the Imbabazane Municipality.

judgment of Henriques J in the case of The Member of the
utive Council for Co-Operative Governance and Traditional Affairs
v Imbabazane Municipality and 14 Others under case Number 5238/12
(unreported) in the Kwazulu-Natal High Court, Pietermaritzburg,
wherein it was held that the continued occupation by Mr Ndlela of the
office of Municipal Manager was null and void, was delivered on 21
December 2012. The letters of termination of their contracts were only
sent to the employees on 2 April 2013. In this regard argued Mr

Geldenhuys, it was alarming that the Applicant had done nothing



11

between the date of the judgment in which Mr Ndlela’s continued
occupation of the position of Municipal Manager was declared unlawful
and the date when the employees received the letters of termination of

their contracts.

11.15 Finally, Mr Geldenhuys submitted that if the MEC for Co-Operative
Governance and Traditional Affairs had acted swiftly to remove Mr

Ndlela (on expiry of his contract), the acting Municipal Manager or even

the new Municipal Manager would have sig the employees’

contracts of employment.

[12] Mr Zondi for the Applicant countered as follows:

12.1 The fact that there had been no publieati the status ‘@f the Municipal
Manager after 17 May 2012 dig : First Respondent
because it was wrongly relyi of ostensible authority.

12.2 He cited again th aukeni, Local Municipality where at
paragraph 23, t
‘There is no not only entitled but also duty-bound to
approa e her own irregular administrative act’.

Evaluation:
[13] O He in Member of the Executive Council for Co-Operative

Go

contin yment of Mr Ndlela as Municipal Manager beyond 17 May

aditional Affairs, referred to above, ordered that the

wasWull, void and invalid, all administrative actions carried out by him as
‘Muni@i Manager’ beyond that date would therefore have been unlawful.
His contract of employment had terminated by operation of law and he no
longer had the authority of the office of Municipal Manager. In Pharmaceutical
Manufacturers Association of South Africa and Another: In re Ex Parte
President of the Republic of South Africa 2000 (2) SA 674 CC, it was held that
no person exercising a public power may exercise such a power unless it is

conferred on him by law.



[14]

[15]

[16]

12

It follows therefore, that he no longer have the authority of Municipal Manager,
when he signed the contracts of employment with the employees between 18
May 2012, after his own contract had terminated and 4 June 2012 when he
had been advised of this fact, Mr Ndlela’s actions were unlawful. Considering
the amount of public funds at stake in cases where officials act ‘beyond or in
excess of the legal powers of a public authority’ (City of Tshwane Metropolitan
Municipality v RPM Bricks (Pty) Ltd [2007] SCA 28 (RSA), the importance of

the principle of legality is understandable.

Mr Geldenhuys referred to the case of Khumalo not v MEC for
Education: Kwa-ZuluNatal [2012] 12 BLLR 123
42, Zondi AJA said

ere at'paragraph

‘But the fact that an administrative a t necessarily follow

hether to set aside

ReSeurces (Pty) Ltd and Others 2011 (4) SA 113 (CC) at para 82; Oudekraal
ates (Pty) Ltd v City of Cape Town and Others 2004 (6) SA 222 (SCA)

(Oudekraal 1); Chairperson, Standing Tender Committee and Others v JFE

Sapela Electronics (Pty) Ltd and Others 2008 (2) SA 638 (SCA) at para 28)’.

Notwithstanding Mr Ndlela’s lack of authority to sign the contracts/letters of
appointment on behalf of the Applicant at the time he had done so, the
position of the employees, were it to be ordered that the unlawful

administrative action be set aside, would be untenable. Apart from their rights



[17]

[19]

13

to fair labour practice, the employees had been appointed to the various
positions after a legitimate process involving applications for advertised
positions, shortlisting of potential recruits and selection. After being appointed
as employees, they commenced working for the Applicant, some of them as
early as after 17 May 2012, and were paid for their work. All the while, Mr
Ndlela continued to perform the functions of a Municipal Manager, reported
for duties as usual it would seem and was paid for his work beyond the expiry
date of his contract. For all intents and purposes, it was b ss as usual at
the Imbabazane Municipality, focusing as it ought to“ave, been, on the

delivery of services to residents within its area of juri

ha ir contracts
of employment were terminated can [ mediately be
considered a violation of their right notito be isSimissed. They had
been working for the Applicant for 5 — reporting for work and

performing their individual duties respective contracts of

that the reason for dismissal is a fair reason-

0] related to the employee’s conduct or capacity; or
(i) based on the employer’s operational requirements; and

(b) that the dismissal was effected in accordance with a fair procedure’.

The dismissal of the employees was unfair as it was not related to their
conduct or capacity, nor was it based on the Applicant's operational

requirements and, no procedure had been followed, let alone a fair procedure.



[20]

14

The Applicant had sought to correct what it termed, a ‘wrongdoing’ and in so
doing, violated every principle of an employee’s right to fair labour practice

and the right not to be unfairly dismissed.

The comprehensive and well-reasoned Ruling of Commissioner Bulose and
Award of Commissioner Cowling, indicates that it was precisely this
unfairness of the dismissal of the employees that had formed the bases of
their respective decisions. While they may not have had sight of the more

recent case of Khumalo, both Commissioner Bulose Commissioner

rights from legislation,
to fair labour practices.
in the setting aside racts, the Applicant would be
entitled to reclaim employees, which would be grossly

unfair, as was I. In my view, this is a case in which the

the declaration of invalidity of Mr Ndlela’s

rance, mistake or fraud does not necessarily mean that it has to be
set aside. In appropriate circumstances a Court will decline, in the
exercise of its discretion, to set aside an invalid administrative action in

order to avoid or minimise injustice when legality and certainty collide.

[53] While it may be true that the review is aimed at setting aside an

invalid act on the basis that it fails to satisfy the principle of legality,



15

sometimes practical considerations would require finality, rendering it
less desirable to set aside an invalid act. That would be a case where
an invalid administrative act has over a period of time remained
unchallenged and the parties have arranged their affairs in accordance
therewith and its setting aside may cause them injustice....’

[22] In this regard, Commissioner Cowling referring to the employees, postulates,

on page 9 of the Award, that:

their futures in this regard. Many G
order to take up the offef’ o given to them by the

Respondent’.(sic)

[23] Mr Ndlela’s invalid ad

approximately six mont er being sent letters on 2 April 2013 to the

ive a remained unchallenged for

attempted tof€ ir rights by referring a dispute about the unfair
dismissa il. The proceedings involving the parties and
an interest in the High Court litigation, have been
N the interests of justice that finality is reached in the
, the decisions made by Commissioner Bulose and
owling respectively, being just and equitable against the

of the employees’ right not to be unfairly dismissed, are those

[24] In weighing the prejudice to be caused to the parties, it is clear that the
employees, who have already suffered financial prejudice as a result of being
summarily dismissed, will continue to suffer financial prejudice through no

fault of their own.



[24]

[25]

[25]

Order

[26]

16

| agree with Mr Geldenhuys’ submission that there is no suggestion that the
employees would not have been appointed by either the acting Municipal
Manager or the new one. The Applicant required to fill the positions and
accordingly embarked on a process of advertising and recruitment at a time
when Mr Ndlela lawfully occupied the post of Municipal Manager. Mr Zondi
submitted that the Applicant had undergone a restructuring exercise and that

reinstatement was not appropriate. However, as the unfair dismissal of the

Commissioner Cowling had ordered reinstatement, t
reinstatement as this is what the employees had so

Mr Zondi’s argument that the employees had no identified
cannot be sustained. The reason is tha [ nt, being the

Applicant before Commissioner Buld equently before

Commissioner Cowling was alwa

For these reasons, | make the following order:

26.1 The application for review is dismissed.

26.2 The Applicant is ordered to pay the costs.
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S Pather

Acting Judge of the Labour Court of South Africa

S

Mr S C Zondi from Mdledle Inc

For the ndent: Mr E Geldenhuys from Tomlinson Mnguni James



