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THE BISHQP OF CA.PE TOWN 'IJS. THE COLONIAL S11;0BETABY, 

Ord�� No.· p �f 1852, Schedule q.�Act N�� p �j 1875.�
Travelimg allowan68 of Bisho;p of ,CJ.ap� Town. . _ �;.

In 1848 an an'fl,'IJ,al allowancfJ of £400 for tra11Jelling empenses 
was· "granted by tke . Colonial Go11Jerwment to the. '' Lori'!, 
Bishop of Cape Town." From'th�year 1852 this sum·was 
paid but of an ·amount appropriated by Schedule a 'oJ
Qrd. No. 3 of 1852, to the mamtenanoe 'o/publio' worship� 
The sums appropriated 'UITl.der that Ordirinirioe· were t,o be 
payable until• Parliament ·should otM'l'J')ise 'direct.' Ii,, 
September 1872 the then Bishop 'died. In Mai, 187'3'the 
HOUBe of Assemhly declared 'O{Jaimt the oontirvuarwe. bf t'he 
allowance to his' Stl,(Jcessor, and it was not paid_ after the 
month of March 1873. In 187 4 J. ha11Jing been d<mseoraled 
Bishop of Oape Town claimed the allow<ilnioe,but was rij'IIAied . 

. In 1875, the Colonial Parliament repealed SohfJduie• Co/ 
Ord. No. 3 of 1852, bid reser11Jed to ministers of religion 
then in receipt of any salary or payment ooder the 
Schedule the same salary or payment until their death or 
resignation. Held, upon action bein,g brought by' J. t,o 
enforce his claim, that since there was no contract betwee.n 
J. and the Colonial Government for the payment of the
allowarwe, and J.' s 1·igkt was not speoifioally reoo'gnized by
any Ordmance or Act of Parliament, and the Colonial
Government for the _time bemg was_ not a ·trustee of the
allowanoe for J.'s benefit, judgment 'fn11,8t be for def end ant. 

1880. This was an action brought ·by 1 the Bishop of Cape Town 
Feb. a. .. c. against the Colonial Secretary for the recovery or the arrears 

.::.:..
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• of an annual sum of £400 alleged to·be due to him from the 
li B4: ::f. time of his consecration, and also for the purpose of having

s:C�°l� it declared that he was entitled to the ·future payment of a 
like annual sum for so long as he should hold his office. 
The facts of the case were as follows. In 1848 the Colonial 
Govemm�nt granted to the '' Lord Bishop of Cape Town" an 
annual allowance of £400 for travelling expenses. The 
Appropriation Ordinance, No. 3 of 1852, provided in 
Schedule C that the sum of £16,060 should be devoted 
yearly to the maintenance of public worship. From the 
period that this Ordin11,nce beci:1,me l11,w it wa11 out of thhJ 
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sum that the allowance of £400 a year to the Bishop was 
paid, which allowance was thereafter continued on the 
estimates laid before Parliament down to and including 
the year 1873. The then Bishop died in September 1872. 
The allowance was paid regularly until the end of May 
1873. The sums appropriated by the Ordinance No. 3 
of 1852 were to be payable until Parliament should other­
wise direct. In May 1873 the House of Assembly passed a 
resolution to the effect that in its opinion the travelling 
allowance of £400 per annum which had been paid to the 
late Bishop of Cape Town under the Appropriation Ordinance 
should not be continued to his· successor. This resolution· 
was not sent up to the Legislative Council, nor was any bill 
introduced to give effect to it. The Right Reverend William 
West Jones, D.D., was consecrated Bishop of Cape Town on 
the 17th of May, 1874, and assumed his duties in Septemb.er 
1874. He informed the Colonial Secretary by letter,of his 
succession to the See, and in May and_ again in October 
applied by letter to him for a continuance of the said 
allowance of £400 a year. The Colonial Secretary's reply 
was to the effect that in view of the almost unanimous 
opinion - expressed by the Legislative Assembly in 1873 
against the continuance of the allowance, the Government 
would not be justified in acceding to a renewal of the grant, 
In 1875 the Colonial Parliament passed an Act (No. 5 of 
1875), which repealed Schedule C of Ordinance No. 3 of 1852, 
but re!:lerved to ministers of religion then in receipt of any 
salary or payment under the Schedule, the same salary or 
payment until their death or resignation. , The plaintiff 
maintained he was still entitled to the grant, in spite of the 
resolution of the Houi;1e of Assembly of May 1873, and 
the Act No. 5 of 1875. 

Jones, for the plaintiff, contended that the Government 
was a trustee, for the Bishop in respect of �the allowance. 
Ii it had not received the money it had only itself to blame, 
as it should have obtained. it from the public revenue; 
There was also a contract between the Crown and the Bishop; 
as the late Bishop had been appointed by the Crown by 
Letters Patent. Government ought to have placed the sum 
on the reserved Schedules, as it had done in 1873 with the 
ealades of some of the officers of the Govemni(:lnt in or<ler 
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to protect them from reduction. There was a vested 
interest intended to be preserved to the Bishop of Cape Town, 
not to Bi,.hop Gray in his individual capacity. but as the 
Bishop of the diocese. The grant was intended to be a 
permanent one and the present Bishop was entitled to it. 

Upington, .A.G., contra, 

awr. a<MJ. wlt. 

Postea (Feb, l0th),-

DE VILLIERS, C.J. :-The question arising in this <'ase is 
whether or not the Bishop of Cape Town is entitled to

claim from the Government the arrears of an annual 
allowance of £400, dating from the time of his consecraf on, 
and the future payment of a like annual sum so iong as he 
shall hold his present office. In support of this claim the 
plaintiff relies, inter aUa, upon the Appropriation Ordinance 
of 1852, which was confirmed by Her Majesty in Council on 
March 11th, 1853. The Ordinance provides that "until the 
Parliament of the Colony shall otherwise direct, there shall 
be payable every year to Her Majesty, her heirs, and 
successors out of- the revenue fund of the Colony, the sum 
of £106,090 for defraying the expenses of the several 
services and purposes in the schedules (marked A, B, C, & D) 
annexed to this Ordinance; the said sum to be issued by 
the Treasurer of the Colony, in discharge of such warrant or 
warrants as shall be from time to time directed to him under 
the hand and seal of the Governor." Schedule C merely 
contains the words "Public worship, £16,060," but the 
plaintiff contends that it must be read in connection with 
the estimates of expenditure for 1852, and with the minutes 
of the meeting of the ExecQti\-e Council, at which the 
Ordinance was discussed and its provisions settled. These 
minutes, after appropriating the sum of £15,560 to the 
purposes of public worship, contain the following note: "In 
the sum of £13,160 for fixed salaries is included the sum 
of £400 in aid of the Bishop of Cape Town's travelling 
expenses. The Bishop of Cape Town receives no salal'y 
from the Colony, and this sum of £400 was originally voted 
as a fixed allowance on that account, and in aid of his 
tra.velliPg e.tpenses, and for which he is not re4uired to 
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render an account. It is for these reasons that the Council 
have thought. fit that this sum should now be treated as 
though it were a fixed salary, and secured to the Bishop." 
After the passing of tho Appropriation Ordinance, the 
allowance continued to be paid annually (as it had been paid 
since 1848) to the late Bishop of Cape Town until his death 
in 8eptember 1872, and subsequently down· to the month of 
May 1813. On the 18th of May, 1873, the House of 
Assembly passed a resolution expressing the opinion of the 
House that the allowance of £400 per annum theretofore 
paid under the Appropriation Ordinance to the Bishop of 
Cape Town, in aid of travelling expenses, ought not to be 
continued to his successor in the See. No Act of Parliamep.t, 
however, was passed to give effect to this resolution; and 
it is clear therefore that if the Bishop of Cape Town is 
entitled, by virtue of his office, to a continuation of the 
allowance, his right cannot be affected by the resolution of 
only one branch of the Legislature. The plaintiff was 
consecrated as Bishop of the Diocese on the 17th May, 1874, 
and he entered upon his duties in the month of September 
1874.- After his consecration, but before he entered upon 
his a·uties, an application was made to the Go,ernment on 
his behalf for a continuation of the allowance, but the 
amwer was that, in view of the almost unanimous opinion of 
the Legislative Assembly, the Government was not prepared 
to accede to the application. In June 1875 the act No. 5 
of that year was passed, repealing Schedule C of the Appro­
priation Ordinance, but reserving to ministers of religion, then 
in receipt of any salary or payment under the schedule, the 
same salary or payment until their death or resignation. It is 
clear, therefore, that if the plaintiff was entitled at the time of 
the passing of Act 5 of 1875, as of right to claim the annual 
allowance of £400, he has not been deprived of that right 
by the Act. Now the plaintiff's right can only be founded 
on one of the thr€le following grounds :-This right may 
exist by virtue of a contract between him and the Crown, 
binding the latter to pay him the annual sum claimed, or 
he may rely upon the Appropriation Ordinance and the 
Act No. 5 of 1875, a� securing his rights independently of 
any contract;· or he may, as is really done in this case, 
claim the money from the Government as trustees to whom 
the annual payments have been and are due, and by whom the 
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