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As regards the costs, we have come to the oonclusion that the 
deiendant should bear the costs connected with the first issue raised 
in the plea and on which so much evidence was heard, the issue, 
namely, that" the site on which plaintiff erected his buildings was 
occupied by him without reierence to deiendant and was not 
leased or purported to be leased OT indicated to plaintiff by. the 
,deiendan t. 

On this issue I agree with the JUDGE-PRESIDENT in rejecting the 
•evidence oi the deiendant and his witnesses. 

We think that the deiendant should also bear the costs oi the last 
.amendment, and oi the postponement on the 10th August to take 
-evidence of M·essrs.. Manning and Dower, as also the costs oi the 
postponement to take the evjdence o:f Mr. Burton. · 

.A.s regards the rest oi the costs we think there should be no order. 
Personally I feel that the costs ar.e primarily due to the defendant's 
-conduct. · · 

The order will therefore be judgment for the deiendant; de
fendant to pay such costs as relate to the first issu&-i;e., the 
-question whether the site was indicated to plaintiff by deiendant----a 
.as also the costs o:£ the last amendment to the plea and costs o:£ the 
two postponements on the 10th August and the subsequent post
_ponement. No order as to the rest 0£ the costs. 

Attorneys :for plaintiff: Roux g- J acobsz ~ .Attorneys for defendant: 
Rooth 9· W essils. 

[A. D.J 
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Criminal law.-Stock theft.-P,,ossession of carcase.-What con
stitu'tes.-*01·d. ·6 of 1904, sec. 2. 

Wher!l a. sheep had been stolen and thereafter a portion of its carcase was found 
un_der a. tub on the verandah of ·a native's hut, Held, that there was prima 
facie evidence of possession by the native as required by sec. 2 of the Stock 
Theft Ordinance (No. 6 of 190zi). 

* Sec. 2 of Ord. 6 of 1901. rPads : " 'Theft' shall embrace besides act_ual stealing, (3) 
being or having been in unlawful posseRsion of stock and not being- able to j!"ive a satis
factory account of ·such possession. 'Stock' means . . , . sheep and carcase' or 
:portion of the carcase of any slaug-ht.ered soock." 
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Appeal :from a. {lecision o:f the resident magistrate of Lichtenburg. 
The accused, together with two nativ.e lads, one o:f whom was his. 

son, was convicted o:f stealing a sheep, aniL se:n,tenced to tw~lve
months' imprisonment with hard labour,. and the two children were
directed to be detained in .a re:formatm:y. 

Further :facts appear :from the judgments. 
T. · J. Roos, :for the accused : No portion o:f the meat was eyer 

:found in the possession o:f the accused, and he could. th~reiore not
have been convicted. .A.s to what constitutes possession in law: see· 
R. v. Letsabo (1912, T.P.D. 661). 

He :further argued that the sentence. was excessive .. 
I. P. van Heerden, :for the Crown: There is prima facie evidence, 

that the accused had possession of the meat,. and tlie onus was. 
thrown on him to prove that he knew nothing about the meat. 
Letsabo's case (Zoe. cit.) is conclusive agaill'St the- accused. 

Roos replied. 

MASON, 1.J.: 'rhis appeal presents some difficulties. The appel
lant, together w-ith two native lads, one o:f whom was l1is son, wai, 
convicted o:f stealing a sheep and sentenced' to twelve months' im
prisonment with hard labour, and the two children were directed to, 
be detained in the Diepkloof Reformatory. 

The appeal is brought by the elder man, the :father o:f one of 
the two children. The evidence :for the Crown is that traces o:f a. 
slaughtered sheep were :found, including the skin. While the skin. 
and the entrails were being investigated, the appellant, wit.h' 
another native, came up. He was asked if he knew anything about: 
the matter and said "No." He said he thought the sheep must have 
died. Mr. Engelbrecht, who was investigating the matter, said' 
"' No, it had been killed." Thereupon the appellant said: ''Well, 
you had better work with the case be:fore it oecomes cold." Mr. 
Engelbrecht thereupon reported the matter to Mr. Slabbert, the 
_owner o:f the sheep, and Mr. Slabbert went·with Mr. Engelbrecht 
and another gentleman to the hut of the accused, where he met· 
the accused and asked leave to search the hut, which leave was 
given. Under a tub on the verandah hal:f a sheep was found and 

\ a· head, undoubtedly portion o:f the sheep o:f which the skin had 
been :found on the veld. Now I do not think there is. any need' 
to go into the e-vidence upon which the magistrate came to the 
conclusion that that sheep had been killed and had not died of 
disease as alleged by the two younger accused. V\7 e }\:aye, there-

,, 
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- -::fore, the fact that haH a s.laughteired sheep was found under a tub 
-on the stoep of the accused. The c·ase made by the defence is 
this. The two boys say .that they found this sheep dead on the 
-veld; they skinned it; one od' the boys took half home, where it was 
-eaten that night by his siste-x, \>rother and himself, without the 
assistance of his father. The otlre;r half the second accused said 
he took to his father's hut, the appellant's hut, and put under the 
-tub in order to protect it from -dQgs. Thr appellant says that that 
night he had gone to a neighbouring kraal to drink beer, that he 

',came home late, that he left next morning early :;tnd he never heard 
of the sheep and knew nothing about it until it was found in front 
of his house, to his astonishment.. The magistrate disbelieved the 
.appellant and the two boys, and convicted. 

The first £act which the Cxo:wn has to establish in a case of this 
kind is that the accused was in possession of portion of the sheep. 
The evidence, as I have iiaid, is that that portion 0£ the sheep was 
.:found hidden under a tub on the verandah and remained there 
.at any rate for some considerable time. Is that £act sufficient to 
;prove, without any other circumstances, possession by the appellant 
,o.£ the sheep? Having considered the case carefully, and referred 
,also to the case of R. v. Letsabo (1912, 'r .P .D. 667), it seems to me 
1hat that is zn·ima facie proof. I will not i.ay: it is a strong case, 
ij:mt, having regard to all the cixc.umstances, and particularly what 
'We k~ow with reference to native habits in connection with meat, 
it seems to me tha_t that is p1·imri facie evidence that the meat was in 
-the possession of ·the accused. · 

Then comes the question, that bein,g 2n·i·ina facie evidence and of 
itself sufficient to convict the accused, has the defence of the 
;accused. cast such doubt upon that evidence tha~ the magistrate 
,ought to have acquitted him, that is, is there any rea:l doubt as to 
whether the appellant must have known of the presence of that 
portion of the sheep? That is really tln.e most difficult point in the 

-case. 
The story told by the two boy-1;1 as to the 1,heep is clearly untrue. 

"The story told by them that they never mentioned it to anybody, 
never mentioned the meat to anybody, is also probably untrue. 
Raving reg.a.rd to native habits, it &_eems very unlikely that a boy 
would go and kill a sheep withou't any sort of sanction or any 

. knowledge on 'the part 0£ the eldeir people of the kraal. We also 
have the fact that a story was told a'bo11t -the other half of the sheep 
being eaten by 'three or :fo.wr perso11\S :a:t ·oirre sitting, without a grown- · 
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up man amongst them. Under these circumstances,. I do not think 
we should be justified in saying that _the magistrate was wrong in 
entirely rejecting the de:fence. I do not think that we should- be
justified in saying that the defence was such as to have created some
doubt in the magistrate's mind. H that is the position we are not 
justified in reversing the decision. It is a case of consideTable diffi
culty, and I have had some. hesitation in arriving· at this conclu
sion; but· on the whole I do not see my way to reversing the de
cision of 'the magistrate on this question of £act. 

Then the appeal is also base'd on the ground that the· sentence ·is. 
excessive. There is no question that it is a severe sentence, viz-.,. 
twelve months' •imprisonment with hard labour, the maximum 
term of imprisonment which can be given by a magistrate for a. 
first offence. But are we bound to say that it is excessive, that is, 
so unreasonable that we cannot think the magistrate would be
justified £or a first offence in inflicting such a sentence? The magis
trate, of course, knows the state of affairs in his neighbourhood; 
he knows how far it will be necessary to impose severe sentences 
in these cases. Therefore we must assume that there are circum
stances justifying a severe sentence. The magistrate could· have 
imposed a sentence of twelve months' imprisonment with twenty
four lashes. I think such a sentence would have been excessive
for stealing one sheep, in the case of a first offence; but he could 
have imposed six months and six lashes, and I think we might say 
we should not have interfered. H he had imposed, perhaps, nine
months and a few lashes, we might not have interfered. :Et, there
fore, comes to the question whether this is such an excessive sen
tence, having regard to the nature of the offence, that we ought to 
interfere. I do not think that we should be justified in interfering 
with the sentence, because it is quite clear that the legislature 
treats this crime of stock the:ft as one of extreme gravity, requiring 
severe punishment. Under these circumstances I do not think this 
appeal can succeed; we are bound, therefore, to confirm the sentence 
which the magistrate has imposed. 

BRISTOWE, J.: I am o:f the same opinion. I think that posses
sion of this meat, on the part of the· first accused, is established. 
This case differs from that of R. v. Letsabo: In that case the 
liquor was buried. But I thinlr the decision would have been the 
same if it had not been buried, and, if I am not mistaken, there 
have been cases where individuals have been convicted o:f the-
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possession of liquor where the evidence of possession is no stronger 
than it has been in this case. I think that a man is deemed to be 
in possession, not only of what is actually inside the four walls of 
his house, but of what is within the precincts of the premises that 
he occupies, whether it is inside the yard or standing on the stoep. 
The evidence of-the constable shows that the meat was on the stoep 
when he got there. Whether it was put there in the first instance, 
or whether it was put there afterwards does not much matter;• in 
any event it got there, and that is the gravamen of the offence. It 
is practically admitted by the first accused that the tub was his. 
I do not think it is possible to come to any other conclusion than 
that if it had not been his he would have disputed that in 'his 
evidence. I think; tlierefore, the question of possession is estab
lished. The onus was then cast upon the accused. Was the magis
trate wrong in disbelieving the story told by the first and second 
accused that this meat had been brought to the first accused's house 
without his knowledge? It was half a sheep, and also the head of 
a sheep which was brought there by a little boy and put under the 
tub. I find it very difficult to believe that the father of that little 
boy did not know that the meat was there. I agree that the case 
is not very strong, but I do not think there is sufficient in the 
evidence to justify us in holding that the magistrate was wrong in 
the conclusion to which he came. The sentence is severe. But 
severe sentences are authorised by the legislature in cases of stock 
theft. Cases come before us on review where the sentences even for 
stealing a single animal, a sheep or a goat, appear very severe, 
but I do not think we have ever interfered with them. The fact 
is that the punishment for stock theft is severe, and it is necessary, 
in a community like this, that it should be so. I do not think, there
fore, that we should be justified in interfering with the sentence. 

CuRLEWIS, J.: There are several unsatisfactory features in this 
case, principally due to the fact that evidence was not fully laid 
before the Court, and the magistrate has not given his reasons in 
sufficient detail; but on the whole I have come to the conclusion 
that we ought not to interfere with the decision of the magistrate. 
It would have been more satisfactory if it had appeared clearly 
what lapse of time had intervened between the time when Engel
brecht- discovered the skin and spoke to the accused and the other 
native, and the time when Engelbrncb.t, together with Slabbert 
and the other visited the accused's hut. That is n~t clearly shown. 
It is possible that it may have only been a very short interval of 



410 GA.BASHANE v. KAPLAN. 
I 

time, and that the accused would not have had an opportunity of 
concealing the carcase more effectively had he wished to do so. 
But we have this fact, that the skin was found in the veld about 
800 yards from the accused's hut, and the accused's hut. was the 
hearest hut to the spot where it was found; that half 0£ the carcase 
0£ the slieep, together with the head, was £?und hidden under a 
tub on the stoep of appellant's hut, and that seems to me suffi
oient to establish possession on his part. He must be taken to 
have been in pos~ession. It was then open to him to give au 
explanation and satisfy the Court that he was ignorant of the 
presence of the meat on his stoep hidden under the tub. The evi
dence he gave, and that of the little boy, was not accepted by the 
magistrate, and knowing the habits of natives, and taking into 
consideration the improbability 0£ a boy of fifteen years slaughter
ing a sheep and taking half the carcase to his house, without letting 
his fat.her, sister, or anybody else, know about it, I am not sur
prised that the magistrate did not accept the explanation offered 
by the appellant. 

The sentence is a severe one; but the legislature clearly intencled 
that stock theft should be severely punished,. and gave the magis
trate far higher jurisdiction than he has in ordinary cases. He 
has jurisdiction, for a first offence, to impose twelve months' im
prisonment and twenty-:four lashes. Had the magistrate given 
si:s: months' imprisonment and eight lashes, I do not think we 
should have inter:fered. The magistrate probably thought it better 
to give a longer term of imprisonment in view 0£ this being a first 
conviction, and I have no doubt he made it twelve months in con
sideration o:f the fact that he has not given lashes, which he could 
have done under the law. There:fore, although it is a severe 

1 sentence, I do not think we should inter:fere with the magistrate's 
-discretion. 

[G. Y. P.J 
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Costs .--Criniinal cases .-A! agistrate' s com·t.-Taa;ation not 
I 

necessary. 

'There is no proyision for taxing an attorney's hill of costs in a clriminal case in 
a magistrate's court, and in the absence \)f any agreement, the attorney is. 
entitled to recover a rea,sona.ble remnnAra,tion for his services. 


