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Editorial note: Certain information has been redacted from this 
judgment in compliance with the law.

IN THE HIGH COURT OF SOUTH AFRICA  

EASTERN CAPE LOCAL DIVISION FOR MAKHANDA 

CASE NO:  CC02/2024

DATE  :  20-06-2024

In the matter between

THE STATE

and

SIVUYILE KLAUSHE Accused

J U D G M E N T

NONCEMBU J  :

The  accused  in  th is  matter  is  fac ing  a  charge  of  rape  in

contravent ion  of  sect ion  3  read  wi th  sect ions  1,  56(1) ,  57,

58,  59  and  60  of  the  Cr iminal  Law  (Sexual  Offences  and

Related Matters) Amendment Act .   

Can  I  just  estab l ish  does  the  accused;  I  know  that

throughout  the  accused  in  th is  matter  d id  not  have
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in terpretat ion serv ices, does he require them now?

ACCUSED  :    M’Lady,  I  requi re  that  i t  be  in terpreted  just  for

some phrases that  I  might  not  unders tand.  

COURT  :    Thank you.

INTERPRETER  :    M’Lady,  te l l  me,  I  am  so  sorry,  is  there  a

copy for me?

COURT  :  Unfortunately,  there  is  not…[speaking

simul taneous ly]

INTERPRETER  :    No,  i t  is  f ine.  I t  is  f ine,  M’Lady.  

COURT  :    I t  is  a l leged  that  on  24  Apr i l  2023  he  per formed

an  act  o f  sexual  penetrat ion  wi th  the  compla inant,  a  10-

year-o ld  g i r l ,  by insert ing h is  penis in  her  vagina wi thout her

consent .   

For  purposes  of  th is  judgment  the  compla inant  shal l  be

referred to  as LM in  order to  protect  her  ident i ty  as prov ided

for  in terms of the law due to her young age.   

Sect ion  51(1)  o f  the  Cr iminal  Law  Amendment  Act  which

provides  for  a  discret ionary  minimum  sentence  of  l i fe

imprisonment  is  appl icable  in  the  matter  in  that  the

complainant  was  below  the  age  of  18  years  when  the

offence was commit ted.  

The accused pleaded not gui l ty to  the charge and he e lected

not  to  g ive  any  plea  explanat ion,  however,  he  made  cer ta in

admiss ions  in  terms  of  sect ion  220  of  the  Criminal

Procedure  Act  pertain ing  to  in ter  a l ia  h is  ident i ty  by  the
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complainant  not  being  taken  in  issue,  as  wel l  as  the

chronology  of  events  of  the  day  before  the  incident  in

quest ion.  

The  state  led  the  evidence  of  f ive  wi tnesses  in  the  matter ,

these  being  the  complainant ,  her  mother  and  b io logica l

father,  her aunt ,  as wel l  as the forensic nurse who examined

the  complainant .   The  accused  c losed  h is  case  wi thout

leading any ev idence.  

A  photo a lbum depict ing the scene of  cr ime was  admit ted by

consent and admit ted as EXHIBIT C.   

What  fo l lows  hereunder  is  a  br ief  exposi t ion  of  the  evidence

that  was  tendered  before  th is  Cour t .   The  complainant

test i fy ing  through  an  in termediary,  af ter  be ing  proper ly

admonished  by  th is  Court ,  to ld  the  Court  that  on  the  day

before  the  incident ,  which  was  a  Sunday,  she  was  dropped

off  a t  church by her  mother  and the accused whom he cal led

Bhut i  and regarded as her second father.   

The  accused  was  her  mother ’s  boyfr iend  and  they  l ived

together  in  Nahoon,  East  London,  s ince  she  was  about  f ive

or  s ix  years  old.   Her  mother  was  going  away  on  a  work-

related  tr ip .   Af ter  church  she  was  picked  up  by  her  aunt ,

who  was  a lso  in  church,  to  her  house  in  Amal inda  from

where  she  was  later  fetched  by  the  accused  and  taken

home.  

The  accused  le f t  her  a lone  at  home  for  awhi le  but  la ter
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came  back.   He  went  to  his  room  and  the  compla inant  went

to  s leep  in  her  bedroom.   Dur ing  the  course  of  the  n ight

there  was  loadshedding  but  a l though  i t  was  dark  i t  was  not

so  dark  that  one  could  not  see.   In  that  t ime  the  accused

came  to  the  compla inant ’s  room,  removed  her  pyjama pants

and  underwear,  appl ied  Vasel ine  in  her  vagina  and  inser ted

his penis in her vagina.  

She c lar i f ied dur ing cross-examinat ion that  she d id  not  know

the  name  of  these  body  parts  at  the  t ime  but  she  learnt  of

them  after  being  to ld  by  some  people  after  the  incident  had

happened.  

Whi ls t  demonst rat ing  wi th  anatomical ly  correct  do l ls  she

showed  the  Court  the  posi t ion  as  wel l  as  the  movements

made by the accused whi ls t  he was on top of  her saying that

the  accused  was  k ind  of  sway ing  s ide  to  s ide  whi lst  on  top

of  her ,  movements  which  appeared  to  be  cons is tent  wi th

sexual  intercourse.    She  was  k icking  and  f ight ing  t ry ing  to

get the accused of f  of  her .

Whi ls t  the  accused  was  st i l l  busy  making  the  said

movements  on  top  of  her,  the  e lectr ic i ty  came  back

signi fy ing the end of  loadshedding.  The accused quick ly  got

off  her,  b id  her  goodnight  and went  to  s leep in  h is  room.   At

that  s tage the  complainant  sent  a  message v ia  WhatsApp  to

her mother informing her what had happened.  

Her  mother  ca l led  her  b io logica l  fa ther  by  the  name  of  A[…]
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and  after  a  shor t  whi le  the  mother  cal led  her  back  again

tel l ing  her  that  the  bio log ical  fa ther  was  wai t ing  outs ide.

She  opened  the  door  and  went  outs ide  where  she  met  her

father  and to ld  h im what  had happened.   Her  fa ther  took her

to  Medicross  Hospital  in  East  London.   At  Medicross  they

were  referred  to  a  hospi ta l  in  Mdantsane  where  she  was

examined by doctors.   

Her  mother  also  came  and  she  narrated  to  her  what  the

accused  had  done.   They  went  to  the  detect ives’  o f f ices

where she to ld the pol ice what had happened.  

Her  mother  ca l led  the  accused  but  the  accused  d id  not

answer  the  phone.   They  went  to  Berea  where  they  found

the  accused  but  the  accused  refused  to  ta lk  to  the

complainant ’s  mother .   The  detect ives  went  ins ide  and

arrested the accused.   

Dur ing  cross-examinat ion  she  expla ined  fur ther  that  her

vagina  was  sore  dur ing  the  sexual  in tercourse  and  that

a l though  she  did  not  scream,  she  was  crying  at  the  t ime.

She  a lso  s tated  that  i t  was  painful  to  ur inate  after  the

inc ident.   She  es t imated  the  ordeal  to  have  lasted  for  about

two to three minutes.  

She  was  a lso  shown  the  photo  album  depict ing  a  bedroom

which  she  conf i rmed  to  be  her  bedroom  where  the  incident

happened.   She  pointed  the  Court  to  one  of  the  photos  in

the  a lbum  depict ing  a  Vasel ine  tub,  which  was  on  the
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dressing  table  next  to  the  bed,  s ta t ing  that  i t  was  the  one

used  by  the  accused  to  apply  in  her  vagina  as  i t  a lways

stayed next  to the bed.  

Her  mother  corroborated  her  ev idence  wi th  regards  to  the

events  of  the  Sunday  before  the  day  of  the  incident ,

speci f ica l ly  that  she dropped her  a t  church together  wi th  the

accused  person  and  she  was  later  to  be  picked  up  by  her

cousin.   She  test i f ied  further  that  a f ter  she  had  lef t  for  her

business  tr ip ,  she  kept  on  communicat ing  wi th  the  accused

as she wanted to  make sure that  he d id  not  forget  to  p ick up

the  compla inant  f rom  her  cousin’s  place  as  she  needed  to

be in bed on t ime as the fo l lowing day was a school day.  

At  some  stage  af ter  e ight  in  the  evening  when  she  t r ied  to

get  hold  of  the  accused  on  the  phone,  the  accused  did  not

answer  h is  phone.   Af ter  communicat ing  for  a  whi le  with  the

complainant she fe l l  asleep.  

Around two in  the morn ing she saw a WhatsApp message on

her  phone  from the  complainant  te l l ing  her  that  she  was  not

okay as the accused had done someth ing to  her .   She cal led

the  complainant  and  the  compla inant  to ld  her  what  had

happened.   She  then  cal led  the  compla inant ’s  b io log ical

father  by  the  name of  A[…],  te l l ing  him that  the  complainant

was  not  okay  wi thout  g iv ing  h im  the  fu l l  detai ls  o f  what  had

happened.   A[…]e  went  to  fetch  the  complainant  f rom  her

home.  
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Her  employer  made  arrangements  for  her  to  come  back

home and  she met  up wi th  the  compla inant  as  she was  busy

making a statement wi th  the pol ice detec t ives.  

She  t r ied  cal l ing  the  accused  person  on  h is  phone  but  the

accused  did  not  answer.   She  t racked  the  accused  through

the  vehic le  t racker  and  found  h im  in  an  area  between

Vincent  and Nahoon in  East  London.   She asked to  speak to

the  accused  but  the  accused  refused.   The  accused  was

thereaf ter arrested by the pol ice.  

A[…]  conf irmed  receiv ing  a  ca l l  f rom  the  complainant ’s

mother  te l l ing  h im  that  the  compla inant  was  not  okay.   He

went  to  the ir  house,  wai ted  outs ide  as  he normally  d id  when

he  v is i ted  the  complainant ,  cal led  the  compla inant ’s  mother

to in form the compla inant that  he was wai t ing downsta irs .   

As  the  compla inant  came  out  of  the  house-  he  not iced  that

something  was  not  okay  as  she  was  not  wear ing  any  shoes.

When  he  asked  her  where  her  shoes  were  the  complainant

said  she  was  afraid  to  go  back  and  fetch  them.   He

accompanied  her  back  ins ide  to  fe tch  her  shoes.   He  then

took  the  compla inant  to  L i fe  Beacon  Bay  Hospita l  in  East

London  where  they  were  referred  to  the  Thuthuzela  Rape

Cris is  Cent re  in  Cecel ia  Makiwane  Hospi ta l  in  Mdantsane.

The  complainant  was  examined  by  a  nurse,  thereaf ter  they

went to  the pol ice.   

Nothing  much  turned  on  the  ev idence  of  the  compla inant ’s
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aunt,  Nosiph iwo Blokko, who picked up the compla inant f rom

the  church  on  the  day  of  the  incident ,  except  to  state  that

she  was  wi th  the  complainant  in  the  same  room  the  ent i re

t ime  that  the  complainant  was  play ing  wi th  her  gi r l  ch i ldren

at  her  house  af ter  church  unt i l  she  was  picked  up  by  the

accused a day before the inc ident.   

The  forensic  nurse  who  examined  the  complainant ,  Ms

Nomvuyo  Makinana,  test i f ied  about  her  observat ions  and

f indings  as  recorded  in  the  J88  af ter  examin ing  the

complainant on the day of  the inc ident.   

Of  s ign i f icance in  her  f ind ings  was  that  the  complainant  had

redness  and  bru is ing  on  the  r ight  s ide  of  the  labia  majora

which she stated was ind icat ive of  b lunt force in jury.   

She  indicated  that  a l though  the  hymen  of  the  complainant

was  intac t  that  is  not  indicat ive  of  absence of  penetrat ion  in

that  because  of  her  tenner  s tage,  which  was  three,  the

complainant ’s  hymen  was  high ly  e last ic  and  as  such  no

longer  sensit ive  thus  making  i t  not  easy  to  susta in  in jur ies.

She  concluded that  the  geni ta l  f ind ings were  cons is tent  wi th

f resh geni ta l  penetrat ion.  

The  accused  closed  h is  case  wi thout  leading  any  evidence.

His  vers ion,  as  was  put  to  the  compla inant ’s  mother,  was

that  he  was  very  drunk  on  the  day  in  quest ion  and  that  he

does not  know what  happened.  

The  issue  for  determinat ion  by  th is  Court  is  whether  or  not
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the  state  has  proved  beyond  reasonable  doubt  that  the

accused  person  raped  the  compla inant  on  the  day  in

quest ion.  

Regarding  the  actual  rape  the  complainant  was  a  s ingle

witness  in  the  matter  and  therefore  the  caut ionary  ru le  is

appl icable,  f i rs t  by  vi r tue  of  the  fact  that  she  was  a  sing le

witness,  and secondly by v i r tue of  her young age.  

I t  is  t r i te  that  a  Cour t  can  convict  on  the  evidence  of  a

s ingle  wi tness  prov ided  that  such  ev idence  is  c lear  and

sat is factory  in  a l l  mater ia l  respects.   Sect ion  208  of  the

Criminal  Procedure  Act  is  apposi te  in  th is  regard.   Wi th

regards  to  deal ing  wi th  the  evidence  of  a  ch i ld  witness  the

fol lowing  was  stated  by  th is  d iv is ion  is  S  v  Dyira  2010  (1)

SACR at  page 78, and I  quote:

“The  courts  should  be  aware  of  the  danger

of  accept ing  the  evidence  of  a  l i t t le  ch i ld

because  of  potent ia l  unre l iab i l i ty  or

unt rustworthiness,  as  a  resul t  o f  lack  of

judgment,  immatur i ty,  inexper ience,

imaginat iveness,  suscept ib i l i ty  to  inf luence

and  suggest ion,  and  the  begui l ing  capaci ty

of  a  ch i ld  to  convince i tse l f  of  the  t ru th  of  a

s tatement  which  may  not  be  true  or  ent i re ly

t rue, par t icu lar ly where the…”

MECHANICAL INTERRUPTION  [09:26]
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“Here more than one caut ionary ru le  appl ies

to  the  complainant  as  a  wi tness.   She  is

both a s ingle wi tness and a chi ld wi tness.”

A  proper  manner  of  assessing  the  ev idence  of  a  chi ld

wi tness  was  set  down in  Woj i  v  Santam Insurance  Company

1981 (1)  SA 1021 by  the  Appel late  Div is ion  where  the  Court

s ta ted the fo l lowing and I  quote:

“The quest ion which  the tr ia l  court  must  ask

i tsel f  is  whether  the  young  wi tness’

ev idence  is  t rus twor thy.   Trustworth iness

depends  on  factors  such  as  the  chi ld ’s

power  of  observat ion,  h is  power  of

recol lect ion,  and  his  power  of  narrat ion  on

the  speci f ic  matter  to  be  test i f ied.   In  each

instance  the  capac ity  o f  the  par t icu lar  chi ld

is  to  be  invest igated.   His  capaci ty  o f

observat ion  wi l l  depend  on  whether  he

appears  in te l l igent  enough  to  observe;

whether  he  has  the  capaci ty  of  recol lect ion

wi l l  depend  again  on  whether  he  has

suf f ic ient  years  of  d iscret ion  to  remember

what  occurs,  whi lst  the  capaci ty  o f

narrat ion  or  communicat ion  ra ises  the

quest ion  of  whether  the  chi ld  has  the

capacity  to  understand  quest ions  put ,  and
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to  f rame  and  express  in te l l igent  answers.

There  are  other  factors  as  wel l  which  the

Court  wi l l  take  into  account  in  assess ing

the  ch i ld ’s  t rustwor th iness  in  the  wi tness-

box.   Does  he  appear  to  be  honest?   Is

there  a  consciousness  of  the  duty  to  speak

the  t ruth?   At  the  same  t ime  the  danger  of

bel iev ing  the  chi ld  where  evidence  stands

alone must  not be underrated. ”

As  correct ly  conceded  by  counsel  for  the  accused  the

complainant  in  th is  matter  t icked  a l l  these  boxes.   For  a

chi ld  of  her  age  her  demeanour  in  the  wi tness  box  was

impeccable.   

Her  account  o f  events  of  the  day  in  quest ion  was  g iven  in  a

c lear  chronological  and  coherent  manner  and  the  mater ia l

aspects  of  her  evidence,  not  pertain ing  to  the  actual  rape

i tsel f ,  in  part icular  the  chronology  of  events,  were

corroborated  in  mater ia l  respects  by  other  wi tnesses,

inc luding  her  mother  to  whom  she  repor ted  the  incident

immediate ly ,  her  b io logica l  fa ther ,  as  wel l  as  her  aunt .   In

my  view  she  fa i red  way  bet ter  than  most  adul t  wi tnesses

who appear in  our cour ts .  

I  therefore  welcome  the  concession  that  the  re l iab i l i ty  and

trustworthiness of her evidence cannot be quest ioned.  

Having  made  the  above  concessions  Mr  Tshingana,  on
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behal f  of  the  accused,  argued  that  the  matter  turns  on

whether  or  not  penetrat ion  has  been  establ ished  by  the

state.  He based th is  argument on the concession which was

made  by  the  forensic  nurse  who  examined  the  compla inant

when  a  proposi t ion  was  put  to  her  that  penet rat ion  by  any

other  object,  inc luding  a  f inger,  could  not  be  excluded.   He

implored  th is  Cour t  to  draw  an  in ference  that  the  in jur ies

susta ined  by  the  complainant  could  have  been  caused  by

anyth ing other than penetrat ion by the penis of  the accused.

This  argument,  however ,  presents  wi th  a  number  of

shortcomings.   Fi rs t ly,  i t  is  not  based  on  any  ev idence

presented  before  Court .   Granted  the  concession  by  the

forensic  nurse  was  correct ly  made  because  object ive ly

speaking  such  in jur ies  indeed  could  be  cause  by  any  other

b lunt  ob ject .   

However ,  the  subject ive  ev idence  of  the  compla inant ,  which

this  Cour t  has  no  basis  to  re ject ,  is  that  the  accused

inser ted  his  penis,  which  she  descr ibed  as  the  body  part

which  boys  use  to  “pee”,  in to  her  vagina,  a lso  appropr iate ly

descr ibed.   Th is  in  my v iew takes away the possibi l i ty  of  her

making a mis take with  regards to what  objec t penet rated her

due  to  her  lack  of  knowledge  of  sexual  act iv i ty  consequent

upon her young age.   

I t  was  held  in  S  v  F  1990  (1)  SACR  238  (A)  that  in  the

absence of  facts  such possibi l i t ies  (as  was  suggested by  Mr
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Tshingana  in  the  present  matter)  were  no  more  than  mere

speculat ion.   Furthermore,  in  terms of  the  act  penetrat ion  is

descr ibed  as  inc lud ing  any  act  which  causes  penetrat ion  to

any ex tent whatsoever.   

Deal ing  wi th  th is  issue  of  penetrat ion,  the  Court  in  

S v Lets ibane 2020 JDR 1087 (GP),  the Court  he ld that  for  a

f inding  of  a  rape  the  law  did  not  requi re  that  the  sexual

deed had  to  be completed.   In  th is  regard  Bam J  stated  that

penetrat ion  to  any  extent  was  suf f ic ient  to  const i tu te  the

cr ime of rape.  

Many  other  author i t ies  have  conf i rmed  that  entry  into  the

lab ia,  descr ibed  as  the  anter ior  of  the  female  geni ta l  organ,

even to  the  sl ightest  extent  was suf f ic ient  for  the  element  o f

penetrat ion  resul t ing  in  cr iminal  l iabi l i ty  for  the  cr ime  of

rape.   

Mi l ton  in  South  Afr ican  Cr iminal  Law  and  Procedure  3 r d

Edi t ion,  Volume  2,  a lso  states  that  what  is  requi red  is

penetrat ion  of  the  lab ia  by  the  penis  albe i t  to  a  s l ight

extent .

Last ly  on  th is  issue,  in  an  ar t ic le  t i t led,  An  Inconvenient

Truth  on  the  Absence  of  Def in i t ive  Corroborat ive  Medica l

Evidence  in  Chi ld  Sexual  Abuse  Cases  by  Professor  Susan

Kreston  a  Ful lbr ight  scholarship  recipient,  re ly ing  on

mult ip le  medica l  stud ies  that  conclude  i t  is  completely

possible for  a ch i ld  to be sexual ly abused but  for  there to  be
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no  d iscern ib le  physical  t race  on  the  ch i ld,  examines  the

most  common  reasons  why  def in i t ive  medical  evidence  is

not  for thcoming in  the overwhelming major i ty  of  ch i ld  sexual

abuse cases.

She  states  the  fo l lowing  in  her  in troduct ion  to  the  ar t ic le

and I  quote:

“There  is  a  wrongly  yet  widely  he ld  bel ie f

that  i f  a  chi ld  has  been  sexual ly  assaul ted

medical  evidence  wi l l  be  able  to

conclus ive ly  corroborate  the  chi ld ’s

evidence.   This  myth is  doubly dangerous in

that  i t  subjects  both  the  v ic t im’s  case  and

the  medical  community  to  unreal is t ic

s tandards that s imply cannot and wi l l  not be

met  in  the  overwhelming  major i ty  of

instances  of  chi ld  sexual  abuse.   The  truth

is  that  whi le  medica l  examinat ion  can

somet imes  conf irm  that  a  ch i ld  has  been

sexual ly assaul ted, i t  can never exc lude i t . ”

Inc identa l ly  s imi lar  to  the  evidence  of  the  forensic  nurse

who  test i f ied  in  th is  cour t  one  of  the  reasons  she  ment ions

for  lack  of  medica l  evidence  in  ch i ld  sexual ,  in  chi ld  v ict ims

of sexual  assaul t  is  elast ic i ty .   

She  states  that  s imi lar  to  the  ev idence  of  the  nurse  who

test i f ied  in  th is  matter  that  the hymen’s  t issue is  e last ic  and
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fu l l  penetrat ion  by  an  object ,  a  f inger  or  even  a  penis,

par t icu lar ly  in  an  older  chi ld  may  cause  no  v is ib le  t rauma,

e.g.,  the  tear ing  or  e .g. ,  tear ing  the  poster ior  r im  of  the

hymen.  

Another  reason she ment ions for  absence of  in jur ies  in  such

cases  is  what  she  refers  to  as  of fender /v ic t im  typology.   In

this  regard  she  opines  that  a  careful  perpetrator  o f  ch i ld

abuse, of  chi ld sexual abuse, or an exper ienced one is l ike ly

to perform an act  which wi l l  resu lt  in  h is  or  her detect ion.   

She  states  that  in  most  c i rcumstances  th is  perpetrator  is

wel l-known  to  the  chi ld  and  force  is  general ly  not  used.

This  type  of  chi ld  abuse  perpetrator  is  cal led  int imate

offender,  in  that  the  of fender  is  known to  and t rusted  by  the

chi ld  v ict im,  they  tend  to  cause  less  physica l  harm  to  their

v ic t ims.  

I  f ind  the  s imi lar i t ies  between  the  offender/v ic t im  typology

referred  to  in  the  above  study  and  that  o f  the  accused  and

the  complainant  in  the  present  matter  to  be  s tr ik ingly

uncanny.   The  c loseness  between  the  complainant  and  the

accused in  th is  matter  was to  the extent that  she considered

the accused to be her second father .   

And  s igni f icant ly  in  her  ev idence  she  stated  that  the

accused  rubbed  Vasel ine  on  her  vagina  before  penetrat ing

her ,  a

And  as  stated  by  the  forensic  nurse  th is  could  expla in  why
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she  did  not  suf fer  ser ious  in jur ies  because  Vasel ine  acts  as

a lubr icant making penetrat ion easy.   

I  take  note  of  the  minor  d iscrepancy  between  the  nurse ’s

evidence as  recorded in  the  J88 and that  of  the  compla inant

in th is  regard.  In  my view th is is  ins igni f icant .

Fur thermore,  the  suggest ion  by  Mr  Tshingana  that  the

complainant may have made a mistake in  th is regard appl ies

equal ly  in  respect  o f  the  forensic  nurse.   I  dare  say  even

more  so  in  the  case  of  the  forensic  nurse  because  her

recordal  in  th is  regard  was  based  on  hearsay,  in  other

words,  what  she  was  to ld  by  the  complainant  and  therefore

room  for  misunderstanding  or  miscommunicat ion  can  never

be exc luded.  

The  complainant  on  the  other  hand  whose  evidence  could

not  be  fau lted  was  test i fy ing  about  her  own  personal

exper ience,  and  i f  one  v iews  the  two  versions  object ive ly

the  compla inant ’s  one  is  more  p lausib le  i f  one  considers

that  the  only  way  she  could  have  come  up  wi th  a  deduct ion

or  even  a  suspic ion  that  Vasel ine  was  used  in  her  vagina

was  i f  she  knew  what  purpose  the  Vasel ine  would  serve,

that  is  that  o f  a  lubr icant.   And  f rom  the  ev idence  before

Court  and  given  her  age  th is  Court  can  readi ly ;  we  can

readi ly accept that she could not  have had such knowledge.

I t  is  apparent  therefore that  the  accused used Vasel ine  as  a

lubr icant  for  easy penetrat ion to  ensure that  the complainant
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susta ined  as  l i t t le  harm,  i f  any,  as  possible  dur ing  the

penetrat ion.

One other  s ign i f icant aspect  in  th is  regard is  the movements

that  were  made  by  the  accused  whi ls t  on  top  of  the

complainant  as  she  so  eloquent ly  demonstrated  before  th is

Court .   Most  v ic t ims  of  sexual  abuse  when  descr ib ing  the

sexual  act  refer  to  up  and  down  movements  being  made  by

the  perpetrator .   In  th is  matter  and  as  vis ib ly  demonstrated

by  the  complainant  the  accused  was  swaying  le f t  and  r ight

as  i f  t ry ing  to  be  gent le  enough  so  as  not  to  in jure  the

complainant ,  once  more  ta lk ing  to  the  c loseness  between

the  two  in  as  far  as  the  offender /v ic t im  typology  referred  to

above.  

Given  a l l  the  author it ies  that  I  have  referred  to  above  I  am

therefore  sat isf ied  that  the  state  has  proved  beyond

reasonable  doubt  that  the  complainant  was  penetrated  by

the accused on the day in quest ion.  

Regarding the  purported vers ion by  the accused that  he was

so  drunk  on  the  day  in  quest ion  that  he  does  not  know  what

happened,  the  fo l lowing  is  apposite.   Fi rst ly ,  he  has  no

version  before  th is  Court  to  consider  because  no  evidence

was  tendered  on  his  behal f .   What  was  put  to  the

complainant ’s  mother  regarding  his  s tate  of  sobr ie ty  was

jus t  a  proposi t ion  which  bore  no  evident ia l  va lue  as  i t  was

never  tendered  under  oath,  th is  Cour t  therefore  need  not
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even consider i t .   

I  a lso  f ind  i t  qu i te  te l l ing  that  th is  vers ion was not  put  to  the

complainant ,  the  one person who  was  with  and who  saw the

accused f i rst -hand at  the  t ime  of  the  inc ident .   Furthermore,

the  chronology  of  event  as  narrated  by  the  compla inant  on

the  n ight  in  quest ion  does  not  correspond  wi th  the  conduct

of  someone  who  was  ac t ing  in  a  s tupor  due  to  a  high  leve l

of  in toxicat ion.  

The  ev idence  of  the  compla inant  demonstrated  the  conduct

of  someone  who  had  very  carefu l ly  p lanned  and  calcu lated

how  he  was  going  to  execute  his  p lan.   He  went  in to  the

complainant ’s  room when  i t  was  loadshedding  and  therefore

dark  and  when  the  electr ic i ty  came  back,  he  quick ly  got  o f f

the compla inant.

According  to  the  compla inant  the  rape  las ted  for  on ly  about

three  minutes  because  he  was  d is turbed  by  the  l ights

coming  back.   He  used  Vasel ine  as  a  lubr icant  to  ensure

smooth  penetrat ion  so  that  no  vis ib le  in jur ies  caused  by

fr ict ion  were  susta ined  by  the  complainant  thus  to  make

detect ion  d i f f icu l t .   A l l  th is  po ints  to  someone  who  knew

exact ly  what  he  was  doing  thus  making  his  vers ion  that  he

was  so  drunk  that  he  does  not  know  what  he  was  doing

highly improbable.   I  therefore reject i t  as fa lse.   

I  am thus sat is f ied  that  the  state  has  proved  the  gui l t  of  the

accused  beyond  reasonable  doubt .   He  is  therefore
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accordingly found guil ty  o f  rape as charged in the mat ter.   

…………………………..

NONCEMBU J

JUDGE OF THE HIGH COURT 

DATE  :   ……………….

MR TSHINGANA  :    As the Court  p leases, M’Lady.  

ACCUSED’S  PREVIOUS  CONVICTIONS  ARE  PUT  TO  HIM  :
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As  the  Court  p leases,  M’Lady.   The  state  proves  one

previous  convict ion  and  i t  reads  as  fo l lows.   On  7  February

2019  in  Mdantsane  the  accused  person  was  convicted  of

contravening  sect ion  65(2)(e)  o f  Act  93  of  1996  which  is

dr iv ing  a  vehic le  on  a  publ ic  road whi le  the  concentrat ion  of

a lcohol  in  b lood  is  not  less  than  0,05  grams  per  100

mil l i l i t res  and  he  was  sentenced  to  a  f ine  of  R3  000  or  

6-months’  imprisonment  and  was  suspended  for  a  per iod  of

5  years.   In  terms  of  sect ion  35(3)  of  Act  93  of  1996  the

Court  orders  that  the  suspension  of  the  accused’s  l icence

shal l  not  take ef fect .   

COURT  :    P lease  r ise,  Mr  Klaushe.   Do  you  admi t  the

previous convic t ion that was read out to you?

ACCUSED  :    Yes, M’Lady.   

ACCUSED ADMITS HIS PREVIOUS CONVICTION

COURT  :    Please  s ign  the  SAP69  form.   The  SAP69  is

admit ted and marked as EXHIBIT E.

MR TSHINGANA  :    Court  p leases, M’Lady.

MR SOGA  :    The Court  p leases, M’Lady.  Last ly,  M’Lady,  the

state  appl ies  to  hand  in  the  v ic t im  impact  repor t  of  the

complainant  that  had been compi led by a  socia l  pract i t ioner,

[ indist inct ] .   My learned col league was furn ished wi th  a copy

of the repor t .

COURT  :    Can you just  read the f indings of the repor t  into 

the record?
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MR SOGA  :    Thank you, M’Lady.

COURT  :    Or the evaluat ion.  

MR  SOGA  :    As  the  Court  p leases,  M’Lady.   Star t ing  wi th

paragraph 8,  psychologica l  emotional t rauma suf fered.

“The  minor  ch i ld  expressed  her  feel ings  of

d isappointment  against  the  accused.   Trust

had  been  broken  as  she  regarded  h im  as

the father.   Accord ing to  the  minor  ch i ld  the

accused  v io la ted  her  a t  the  t ime  she  was

start ing to  have a  st rong bond with  h im.   To

her  she  was  the  fa ther  and  she  played  that

role  of  be ing  a  father  to  her .   According  to

L[…][?]  the  accused  created  a  very  worse

s ituat ion  and  I  quote  as  said  by  the

complainant ,  “ I  wi l l  become  uncomfor tab le

with  the  person  who  d id  th is ” ,  she

expressed  herse l f ;  a t  th is  moment  she  is

d isassociat ing  herse lf  f rom  the  accused.

She  exper ienced  n ightmares  which  she

regarded  as  t r igger ing  dreams  of  the

t rauma.   To  her  these  n ightmares  br ing

back  a l l  the  memories  of  the  t rauma.   She

fur ther  explained  how  the  dreams  or  rather

n ightmares  showed  her  what  she  could

have done dur ing  the  trauma inc ident.   Th is
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shows  that  the  minor  ch i ld  is  b laming

herself  for  what  happened to  her  a t  the t ime

of  the  t rauma.   She  fe l t  scared  and  s ickly.

L […]  a lso  reported  that  she  lost  her  aunt

she  was  conf id ing  to  as  she  passed  on.

She  expressed  her  fee l ings  of  gr ief

expla in ing  how  her  aunt  was  able  to  make

her  fee l  when  she  is  go ing  through  the

most .   I t  seems  that  the  minor  compla inant

had  lost  three  sign if icant  people  in  her  l i fe .

The  father  f igure,  that  is  the  accused,  her

aunt  through  death  and  her  maternal  family

though  her  mother  a l lows  her  to  speak  wi th

her  maternal  aunt .   The  fami ly  is  now

r ipped  apar t .   A  sense  of  bet rayal,  gui l t ,

loss,  gr ie f ,  power lessness  is  be ing  fe l t  by

the  minor  ch i ld.   Ms  [ ind is t inct ] ,  that  is  now

the  compla inant ’s  mother ,  repor ted  the

impact  of  the  of fence  to  her  daughter  as

fol lows.   The  of fence  has  created  a

breakdown  wi th in  the  family.   She  lost  her

fami ly  and  f inding  hersel f  a lone  wi th  her

mother.   The  only  suppor t  received  is  f rom

fel low  col leagues.   L […]  now  locks  the

bathroom when  she  is  tak ing  a  shower  or  a
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bath.   She  does  every thing  in  a  locked

bedroom.   Before  the  incident  they  were

tak ing  a  bath  and do everyth ing  together  as

a  mother  she  is  now  f ind ing  hersel f

reminding  L[…]  that  they  are  both  females

and there is no male in  the house, she does

not  need  to  lock  hersel f  up  as  there  are  no

strangers  in  the  house.   Both  the  minor

complainant  and  the  mother  are  residing  in

a  secured  es tate  where  there  is  no  access

to  uninv ited  guests  from  the  access-

control led  gate,  but  th is  does  not  make

L[…]  fee l  safe  at  home.   Safety  and

protect ion  were  not  avai lable  at  the  t ime  of

need.   The  minor  chi ld  now  hates  the

darkness.   She  does  not  s leep  in  the  dark

and there must  be l ight  a l l  the t ime or  l ights

a lways  switched  on  at  n ight.   She  refuses

and  does  not  want  to  s leep  a lone.   She

discards  the  pyjamas  ca l led  “ onesie ” ;  she

hates  i t .   She  does  not  want  to  wear  ski r ts

and  dresses  anymore  ( fee l ing  of  shame).

At  school  she  chooses  to  wear  a  skor t [?] .

Her  academics  remained  the  same.   She  is

progressing  wel l  at  school .   The minor  ch i ld

23

10

20



CC02/2024–ll JUDGMENT
20-06-2024

i s  a lways  carry ing  her  teddy  bear  cal led,

DT,  wherever she goes.”

And  the  evaluat ion,  M’Lady,  on  paragraph  12  reads  as

fol lows:

“L[…]  M[…]  is  11  years  old.   She  was  10

years  o ld  at  the  t ime  of  the  rape  ordeal .

She is current ly in  Grade 6 in George where

she  res ides  wi th  her  mother.   She  is

operat ing  accord ing  to  her  range  of

cogni t ive  development  which  is  formal

operat ional  phase,  th is  is  a  s tage  of

development  where  ch i ldren  are  star t ing  to

reason.   Chi ldren  at  th is  s tage  become

aware  of  the  consequences  of  the ir

d isclosure.   Th is  is  the  reason  in  cases  of

int ra fami l ia l  sexual  abuse  [ indist inct ]  and

delayed  d isclosure  is  he ightened.   Chi ldren

at  th is  s tage  of  development  cont inue  to  be

egocentr ic  and  bel ieve  that  everything  that

happens  to  them  they  are  to  be  b lamed.

Feel ings  of  gu i l t  are  star t ing  to  surface  to

the  minor  ch i ld  as  she  narrates  the  detai ls

of  her  n ightmares.   The  n ightmares  or

dreams  are  showing  her  what  she  did  not

do  dur ing  the  t raumatic  event .    Her
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thoughts  are  te l l ing  her  that  there  were

things  she  was  supposed  to  have  done,

escape  the  offence.   Feel ings  of  b lame  and

gui l t  are k ick ing in .   She verbal ised fee l ings

of  d isappointment  for  what  the  accused d id .

She  is  now  d isassociat ing  hersel f  w i th  him

as  she  is  unable  to  address  him in  anyway.

Feel ings  of  shame  were  ident i f ied  by  her

mother  as  the  ch i ld  is  not  comfortab le

react ing  wi th  her  mother  or  in  f ront  of  her.

The  sexual  of fence  took  away  the  trus t  she

had  wi th  the  people  in  general  and  she

does  not  feel  safe  even  at  home.   She  was

sexual ly  v io la ted  at  a  place  she  cal led

home  by  the  t rusted  f igure  she  regarded  as

a  fa ther  who  was  meant  to  protect  her

dur ing  her  mother ’s  absence.   The  of fence

now  had  brought  up  a  distor ted  va lue

systems  in  the  ch i ld ’s  mind.   The  minor

chi ld  now  feels  that  the  world  is  not  safe

even  around  people  who  can  be  t rusted.   I t

brought  about  confusion  between  wrong

and  r ight .   The  word[?]  model  o f  t rust  and

possession  did  not  work  at  the  t ime  of

need.   Sexual  abuse  of  chi ldren  has  got  a

25

10

20



CC02/2024–ll JUDGMENT
20-06-2024

long- las t ing  ef fect  on  the  ch i ld.   I t  does  not

go away but  the ch i ld  wi l l  learn to cope with

the  af termath  of  her  ordeal  as  long  as  she

l ives.   I t  does  not  a f fect  the  ch i ld  as  a

v ic t im  a lone  but  impacts  the  family  and  the

society  as  a  whole.   The  fact  that  she  is  an

introvert  cannot  be  misunderstood  by  the

fact  she  is  coping  wel l .   The  ef fects  of  the

t rauma  cont inue  to  exist  and  can  a lso  show

in  adul thood.   I f  unattended  i t  could  lead  to

rebel l ious  behaviour  in  the  fu ture,

substance  abuse,  se lf -harm,  suic ide,  lo ts  o f

menta l  issues.”

The conclus ion and recommendat ion in  paragraph 11:

“ I t  is  therefore  recommended  that  both  the

minor  ch i ld  and  the  mother  be  referred  for

psychotherapy  to  ass is t  to  cope  better  wi th

the  af termath  of  the  ordeal .   The  of f ices  of

the  Department  o f  Social  Development  are

avai lab le  in  al l  areas.   They  wi l l  be  in  a

pos it ion to ass is t  the fami ly  in th is regard.”

That is a l l ,  M’Lady.  May I  hand i t  in ,  M’Lady?

COURT  :    Mr Tshingana, was the repor t  expla ined to  the 

accused?

MR  TSHINGANA  :    No,  M’Lady,  i t  has  not  been  but  i t  has
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jus t  been  g iven  by  my  learned  col league  just  before  the

court  star ted.

COURT  :    Can  you  summar ise  the  repor t  for  the  benef i t  o f

INTERPRETER  :    Thank you, M’Lady.  

COURT  :    Thank you.   The repor t  is  admit ted  and marked as

EXHIBIT F.   

MR TSHINGANA  :    Court  p leases, M’Lady.

MR SOGA  :    The Court  p leases, M’Lady.  

COURT  :    Mr  Soga,  was  the  compla inant  re ferred  to  the

recommended psychotherapy?

MR  SOGA  :    That  is  correc t,  M’Lady,  I  d id  interv iew  the

mother  o f  the  compla inant ,  there  are  sessions  that  he

attended and she is  busy wi th  those sessions, M’Lady.

COURT  :    Thank you.  Mr Tshingana.   

MR  TSHINGANA  :    Thank  you,  M’Lady.   May  I  approach  my

learned col league for the state quick ly , M’Lady?

COURT  :    Yes.  

MR  TSHINGANA  :    May  I  approach  the  accused  quickly,

M’Lady?

COURT  :    Yes, you may.   

MR TSHINGANA ADDRESSES COURT  :    Thank you, M’Lady.

M’Lady,  the  defence  is  aware  that  in  respect  o f  the  charges

that  have  been  proven  against  the  accused  that  there  is  a

prescr ibed minimum sentence of  l i fe  impr isonment ,  however,

the  law  s tates  i t  c lear,  M’Lady,  that  i f  there  are  compel l ing
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and  substant ia l  c i rcumstances  to  deviate,  then  the  Court

may so do.

The  personal  c i rcumstances  of  the  accused,  M’Lady,  are  as

fol lows,  he  is  a  36-year-o ld  male,  was  unemployed  at  the

t ime  of  h is  arrest,  however ,  he  is  a  professional  who  had

been  work ing  wi th  the  Department  o f  Publ ic  Works.   He  has

two  dependants  aged  10  and  six  respect ively,  a  boy  and  a

gir l ,  M’Lady.   Indeed,  as  per  SAP69  he  has  a  prev ious

convict ion,  the  sentence  of  which  has  now  been  completed,

M’Lady.   He  was  a  movable  property,  that  is  a  vehic le,  has

no immovable proper ty .  

M’Lady,  the  Court  needs  to  take  in to  cognisance  that  the

accused,  as  i t  was  test i f ied,  had  great  re la t ions  wi th  the

mother o f  the complainant ,  as wel l  as the complainant.   Yes,

M’Lady,  voluntary  taking  a lcohol  whi le  one  is  fu l ly  aware  of

i ts  consequences  is  not  an  excuse  exonerat ing  that

par t icu lar  person  in  the  event  o f  committ ing  a  cr ime,

however ,  i t  is  a  factor to  be considered, M’Lady,  consider ing

the sa id re la t ionship between the par t ies.   

M’Lady,  one may f ind that  defending th is  case on the part  of

the accused was not  showing remorse or  was t ry ing to  de lay

the  f inal isat ion  of  the  matter ,  or  was  to  waste  the  s tate

resources.  We submi t ,  M’Lady,  that  is  not the case.  

There  were  medica l  quest ions,  M’Lady,  that  needed  c lar i ty

in  order  to  determine  i f  in  the  event  o f  a  gui l ty  verdict  rape
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was  the  appropr iate  charge  to  have  been  proven  by  the

state.  

M’Lady,  f rom  a  layman’s  point  o f  v iew  when  a  hymen  is

intact,  as  was  ref lected  in  the  J88,  i t  s imply  means  that

there  was  no  penetrat ion.   That  is  how  laypersons

understand wi th no medical  exper ience.  

Whi le  in  medica l  terms  we  have  come  to  learn  before  th is

Honourable  Court ,  M’Lady,  that  i t  s imply  means  that  there

was  no  damage or  injur ies  to  the  hymen but  not  necessar i ly

that  there  was  no  penetrat ion.   That  was  but  one  of  the

reasons why the matter was defended.   

Fur ther ,  M’Lady,  c lari ty  was  sought  as  to  how there were  no

injur ies,  tear ing  [ indist inct ] ,  consider ing  that  i t  was  a  10-

year-o ld  that  was  raped  by  a  36-year-old  man.   A lso,  that ,

M’Lady,  was  based  on  the  fact  that  we  understood  f rom  a

laypersons  point  of  v iew  that  there  ought  to  have  been

vis ib le and terr ib le injur ies.   

Al l  these  c lar i t ies,  M’Lady,  were  needed  in  order  to  assist

th is  Cour t  to  decide  on  whether  or  not  there  was  actual

penetrat ion.  

M’Lady,  i t  is  our  submission  that  the  accused  is  capable  of

being  rehabi l i ta ted  as  he  has  learnt  f rom  the  consequences

of  excessive  consumpt ion  of  a lcohol .   He  was  conf i rmed  by

the  mother  o f  the  chi ld  as  a  heavy  dr inker,  someth ing  that

he wi l l  learn f rom and t ry  not to  repeat in fu ture.  
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M’Lady,  accused  d id  not  l ie  or  mis lead  th is  Honourable

Court  and  he  s imply  s ta ted  that  he  could  not  remember,

M’Lady,  and  therefore he  could  not  admit  or  deny  but  in  the

event  that  he  was  to  be  found  gui l ty  consider ing  the  fact

that  there  was  only  one vers ion before the  Court  and that  of

the complainant ,  what  would then have been the appropr ia te

charge for h is convic t ion?

A  person  in  t rouble,  M’Lady,  has  a  choice  always  ei ther  to

tel l  the  truth  or  to  l ie  to  cover  his  act ions,  but  the  accused

elected  to  te l l  h is  t ruth  without  wast ing  the  Court ’s  t ime  and

his t ru th was that he could not remember.

M’Lady,  i t  must  a lso  be  considered  that  the  ci rcumstances

surrounding th is event depict  that  there was no vio lence that

was  used  by  the  accused  except  for  the  actual  penetrat ion,

M’Lady.   There  were  no  threats  that  were  di rected  at  the

complainant .   

M’Lady,  there  is  p lethora  of  author i t ies  to  suppor t  the

deviat ion  f rom  the  prescr ibed  minimum  sentence.   I  wi l l  not

waste  th is  Honourable  Court ’s  t ime  wi th  many  of  those  but  I

wi l l  jus t  c i te  one,  that  is  S  v  Letsoalo ,  (Case  number

108/2022)  [2023]  ZAGPJHC  452,  a  judgment  that  was

del ivered on 10 May 2023.   I  am not  going  to  quote f rom the

case,  M’Lady,  but  a t  paragraph  12  i t  just  states  the

circumstances  in  which  a  Court  may  deviate.   However ,  a t

paragraph 12,  M’Lady, i t  says:
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“Where  a  cour t  is  conv inced  that  a f ter

considerat ion  of  a l l  the  factors,  an  in just ice

wi l l  occur  i f  the  min imum  sentence  is

imposed  then  i t  can  character ise  such

factors  as  const i tu t ing  substant ia l  and

compel l ing  c i rcumstances  and  deviate  from

imposing  the  prescr ibed  min imum

sentence.”

At  paragraph 13,  M’Lady, i t  reads:

“Further ,  i t  is  t r i te  that  part icu lar  factors

whether  aggravat ing  or  mit igat ing  should

not  be  considered  ind iv idual ly  and  or  in

iso la t ion  to  determine  whether  substant ia l

and  compel l ing  c ircumstances  exis t .

A l ternately  in  deciding  whether  substant ia l

and  compel l ing  c ircumstances  exist  one

must  look  at  the  t rad it ional  mi t igat ing  and

aggravat ing  factors  and  cons ider  the

cumulat ive ef fect  thereof . ”

M'Lady,  the  defence  is  aware  of  the  fact  that  accused

elected to exercise h is r ight  to remain s i lent and did not  

take the wi tness stand, i t  is  therefore – i t  was therefore not 

easy  for  the  Court  to  estab l ish  his  remorse,  however,  the

fact  that  he d id  not  take i t ,  M’Lady,  was  so le ly  based on the

fact  that  he  fe l t  that  he  had  no  version  and  then  did  not
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want  to  delay  th is  Cour t  any  fur ther .   However ,  i t  is  not  a

fact  that  should be taken as him having shown no remorse. 

Under  the  ci rcumstances,  M’Lady,  the  defence  submits  that

i t  has  sat is f ied  th is  Honourable  Court  that  there  exist

compel l ing  and  substant ia l  c ircumstances  to  deviate  f rom

the  prescr ibed  minimum  sentence  and  fur ther ,  M’Lady,  the

defence  has  no  object ion  to  the  accused  being  dec lared

unf i t  to  ho ld a f i rearm l icense.  

I f  there  is  anything  that  the  Court  wants  me  to  address  on,

M’Lady,  that  wi l l  be al l .

COURT  :    Okay.  

MR TSHINGANA  :    As the Court  p leases.

COURT  :    Mr Soga.  

MR  SOGA  ADDRESSES  COURT  :    As  the  Court  p leases,

M’Lady.   The  state  submits ,  M’Lady,  that  the  Honourable

Court  has  [ ind is t inct ]  ser ious  of fence  and  he  is  l iab le  to  be

in  possession  of  a  l i fe  sentence  in  that  sense  of  substant ia l

and compel l ing c i rcumstances.

And  as  correct ly  pointed  out  by  the  Honourable  Court  when

del iver ing  judgment  the  complainant ’s  evidence  in  th is

matter  revealed  that  the  accused  act ions  before  th is

Honourable  Court ,  before  and  af ter  the  event,  demonstrated

that  he  was  fu l ly  aware  of  h is  act ions  and  also  the  fact  that

h is  conduct  invo lved  an  e lement  of  p lanning  in  that  he  was

consc iously  aware  of  what  he  was  doing  when  he  raped  the
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complainant  hence  he  appl ied  Vasel ine  on  the  geni ta l

organs of  the complainant before he raped her.   

And  the  complainant  in  th is  matter  was  10  years  o ld  at  the

t ime  of  the  inc ident  thus  substant ia l ly  under  the  age  of  18

years  and  I  submit ,  M’Lady,  that  due  to  her  age  she  was

par t icu lar ly  vulnerable  and  in  addi t ion  to  that  her  mother

was  absent  when  the  of fence  was  perpetrated  by  the

accused person.   

The  accused  person  I  submi t ,  M’Lady,  that  he  took

advantage  of  the  absence  of  the  compla inant ’s  mother  and

abused  the  complainant.   He  knew  that  the  complainant ’s

mother  was  going  to  be  away  for  three  days.   Th is  is  a

factor that  is  ord inary present ,  I  submit  before th is  Cour t ,  on

rapes committed wi thin  famil ies  or  by those who are c lose to

them.  They wai t  for  the r ight  opportuni t ies and st r ike.

And  I  submit ,  M’Lady,  that  i t  is  an  aggravat ing  factor  that

th is  heinous  act  by  the  accused  person  was  not  commit ted

by  a  stranger  but  i t  was  committed  by  a  person  who  was

considered by the ch ild to be a fa ther .   

And  then  now  I  submit ,  M’Lady,  that  the  accused  person

vio la ted  a  breach  of  t rust  between  himsel f ,  the  compla inant,

as  wel l  as  the  mother  o f  the  complainant  and  the  of fence

took p lace at the place where the complainant regarded i t  as

her  home  and  the  compla inant  throughout  her  test imony,  he

referred  to  the  accused  person  as  Bhuti ,  he  kept  of  saying
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Bhut i ,  so  that  indicates,  M’Lady,  I  submit  the  t rust  that  he

had  on  the  accused  person.   And  also,  as  evident  f rom  the

test imony  of  the  mother  of  the  complainant  that  shows  that

they  mainta ined  good  relat ions,  good  relat ions  wi th  each

other .   He  used  to  ass ist  the  complainant  wi th  school  work

and also, he used to  drop the compla inant at  school .

Now,  i t  is  not  known now as to  where th is  carnal  desire  f rom

the  accused  person  came  from  because  he  perpetrated  th is

offence  on  the  same  day  that  h is  gi r l f r iend,  that  is  now  the

mother  o f  the  compla inant ,  lef t  to  Mac lear  for  her  work

dut ies.   So  that  means,  M’Lady,  that  h is  behaviour  was  goal

d irec ted  to  sat is fy  h is  carnal  desi res  on  the  young  helpless

chi ld who was le f t  now in  h is  care by her mother.

I  mean  he  had  t ime,  M’Lady,  I  submit  to  re f lect  on  h is

act ions  because  the  ch i ld  was  sleeping  a lone  in  her  own

bedroom  and  the  accused  person  went  there,  open  the

bedroom,  went  to  the  ch i ld ’s  bed,  took  of f  her  pyjama  and

underwear  and  commit ted  th is  he inous  act .   I  mean  that

shows  barbar ic  conduct  on  the  person  of  the;  the  accused

person on the helpless ch i ld.

Now instead of  restor ing his  fa ther  f igure to  the compla inant

now  he  abused  th is  posi t ion  of  t rus t  and  by  prey ing  on  her,

ins tead of  sett ing  an example  to  the  chi ld  and a lso  take into

account ,  M’Lady,  that  i t  was  for  the  f i rs t  t ime  that  he  was

lef t ;  I  mean  according  to  the  mother  that  was  the  f i rs t  t ime
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that  he  le f t  the  compla inant  wi th  him;  I  mean  when  he  was

going  to  be  away,  so  the  accused  person,  I  mean  now

wai ted,  wai ted  l ike  an  oppor tun is t ic  predator  for  the  young

defenceless  ch i ld  to  be  le f t  wi th  h im  so  that  he  can  pounce

on  her  that  n ight.  I  submit ,  M’Lady,  that  those  are

aggravat ing factors in th is matter .   

Also,  the  evidence  of  the  v ic t im  impact  repor t ;  I  mean  the

vic t im  impact  report  estab l ishes  that  the  compla inant

suf fered great ly  a f ter  the  incident ,  even her  mother  suf fered

great ly  as  correct ly  pointed,  M’Lady,  in  paragraph  8  and  in

paragraph  10  of  the  report .   The  soc ia l  pract i t ioner  l is ted  a

long  l ist  o f  symptoms  that  the  complainant  is  suffer ing,  is

suf fer ing f rom and that she cont inues to suf fer.

I  therefore  submi t ,  M’Lady,  that  the  incident  would  have

long devastat ing ef fects on the compla inant and her mother .

And  the  accused  person  I  submit ,  M’Lady,  that  he  inf r inged

the  r ight  to  d igni ty  and  the  r ight  to  bodi ly  and  psychological

integr i ty  o f  the  complainant  which  any  democrat ic  society

respects those r ights.   

And  I  a lso  wish  to  refer  th is  Honourable  Court  to  what  was

stated  in  the  case  of  S  v  Jansen  1999  (2)  SACR  368  (C)  at

378g  to  379b.   The  Court  s ta ted  as  fo l lows  insofar  as  rape

involv ing young chi ldren are concerned:

“Rape  of  a  chi ld  is  an  appal l ing  and

perverse  abuse  of  male  power.   I t  s tr ikes  a
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blow  at  the  very  core  of  our  c la im  to  be  a

c iv i l ised society .   The Communi ty  is  ent i t led

to  demand  that  those  who  per form  such

perverse  acts  of  ter ror  be  adequate ly

punished  and  that  the  punishment  re f lect

the  societa l  censure.   I t  is  ut ter ly  ter r i fy ing

that  we  l ive  in  a  society  where  ch i ldren

cannot  p lay  in  the  st reets  in  any  safety;

where  chi ldren are  unable  to  grow up  in  the

k ind of  c l imate which they should be able to

demand  in  any  decent  society ,  namely,  in

f reedom  and  wi thout  fear.   In  shor t ,  our

chi ldren  must  be  able  to  develop  thei r  l ives

in  an  atmosphere  which  behoves  any

society  which  aspires  to  be  an  open  and

democrat ic  one  based  on  f reedom,  d igni ty

and  equal i ty,  the  very  touchstones  of  our

Const i tut ion.”

And I  submit ,  M’Lady,  that  the accused person in  th is  matter

d id  not  test i fy  under  oath  which  leaves  the  Court  now

guessing  as  to  what  has  been  on  his  mind  now  when  he

committed the of fence.  

So,  in  the  l ight  of  that ,  M’Lady,  I  submit  that  i t  is  d i f f icul t  to

f ind  any  t rue  remorse  on  the  person  of  the;  of  the  accused

person  because  i f  he  was  remorseful ,  I  submit ,  M’Lady,  he
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was  expected  to  take  the  Court  into  conf idence  and  test i fy

under  oath  and  te l l  the  Honourable  Court  as  to  what

mot ivated him to  commit  th is  of fence.

And  now  h is  personal  c i rcumstances  are  before  th is

Honourable  Court ,  the  Honourable  Court  of  course  wi l l  take

into  account  the  grav i ty  o f  the  offence  as  wel l  as  the

personal  c i rcumstances  of  the  accused  person,  as  wel l  as

the legi t imate interest o f  the society .

COURT  :    Mr  Soga,  can you address me on the  ex is tence or

otherwise of  substant ia l and compel l ing c i rcumstances?

MR SOGA  :    Yes,  that is  where I  am heading to,  M’Lady.  

COURT  :    Oh,  I  see.  

MR SOGA  :    Yes.   Yes,  M’Lady,  h is  personal  c i rcumstances

were  p laced  on  record  by  my  learned  col league  and  I

understand,  M’Lady,  that  the  personal  c i rcumstances  has

not  been  def ined  in  case  law,  however,  in  the  l ight  of  those

that were p laced by my learned 

col league before th is Honourable Court ,  I  mean v iewing 

them cumulat ively  or  ind iv idual ly  I  submit ,  M’Lady,  that  they

do  not  pass  the  tes t,  they  do  not  amount ,  M’Lady,  to

substant ia l  and compel l ing ci rcumstances.  I  understand th is

Honourable  Court  wi l l  use  i ts  d iscret ion  of  course,  however,

in  the  l ight  o f  the  personal  c i rcumstances  the  state  f inds  no

compell ing and substant ia l  c i rcumstances.  

I  therefore,  M’Lady,  apply  that  he  be  sentenced  to  l i fe
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impr isonment,  un less  the  Honourable  Court  f inds  that  there

are  substant ia l  and  compel l ing  c i rcumstances  that  are

present in his case.

That wi l l  be al l ,  M’Lady.

COURT  :    Thank you.  A reply ,  Mr Tshingana?

MR  TSHINGANA  IN  REPLY  :    Yes,  M’Lady.   M’Lady,  my

learned co l league for the state made emphasis on the v ic t im

impact  report .   M’Lady,  i t  is  our  submiss ion  that  i t  is  normal

for  rape  v ic t ims  to  react  in  the  manner  that  the  compla inant

is  behaving  and  we  empath ise  wi th  that ,  M’Lady,  however

that  is  not  the  only  factor  that  th is  Honourable  Court  should

take into  account .   I t  must  be  taken cumulat ive ly  wi th  a l l  the

other  factors,  M’Lady,  and  secondly ,  M’Lady,  we  concede

that p lanning of  an event ,  be i t  good or bad,  in  th is  event we

wi l l  re fer  to  the  rape  in  quest ion,  can  take  a  moment  rather

than weeks or months.   

COURT  :    Yes.

MR  TSHINGANA  :    However ,  M’Lady,  i t  is  our  submission

that  he  could  not  have  p lanned  to  rape  the  accused,  the

complainant ,  s imply  because,  M’Lady,  the  compla inant  had

been exposed to the accused on many occasions, l ike tak ing

her to  and from school and being wi th  her in  the same house

whi le  the mother is away.   

M’Lady,  [ indist inct ]  a  submiss ion  that  on  the  day  the

accused  just  sat is f ied  his  sel f ish  des ires,  rather  than  to
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have  p lanned  i t ,  that  on  real is ing,  M’Lady,  the  di f f icul t ies

that  may  be  there  because  i t  is  a  chi ld  that  is  when  he

appl ied  Vasel ine.   I t  was  a  spur  of  the  moment  and  then

real is ing  that  penetrat ion  might  be  d i f f icu l t  he  used

Vasel ine, M’Lady, and that  wi l l  be al l .

COURT  :  Mr  Tshingana,  i f  the  Court  should  f ind  that

substant ia l  and  compel l ing  c ircumstances  ex is t  in  th is

matter,  what  in  your  v iew  would  be  an  appropr iate

sentence?

MR TSHINGANA  :    M’Lady,  consider ing that  the  offence is  a

gruesome  one  and  i t  is  one  that  is  prevalent  in  our

community  and  then  the  Court  has  a  duty  to  preserve  the

conf idence in  the just ice system then,  M’Lady,  I  w i l l  be ly ing

to  mysel f  and  I  wi l l  be  d ishonest  i f  I  sa id  any  form  of

imprisonment,  any  form  of  sentence  that  is  short  o f

imprisonment is appl icable in th is  part icular matter ,  M’Lady. 

Yes, i t  is  rape,  rape of  a minor and a message must  be sent,

M’Lady,  to  anybody  else  out  there  who  st i l l  wants  to  commit

such a gruesome act that the law does not to lerate same.  

Yes,  M’Lady,  the  Court  may  dev iate  f rom  imposing  l i fe

sentence  but  d i rect  imprisonment,  M’Lady,  wi l l  s t i l l  be  a

sui table sentence, M’Lady.

COURT  :    For  how long?

MR TSHINGANA  :    I t  is  d i f f icu l t  to  say,  M’Lady,  consider ing

the  ci rcumstances.   The  prescr ibed  min imum  sentence  is
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l i fe,  the  v ic t im  is  a  minor  chi ld  and;  M’Lady,  to  be  honest  I

would l ike to leave i t  …[ intervenes]

COURT  :    Let  me  make  i t  easy  for  you  and  say  Malgas

states  that  where  the  Court  f inds  such  ci rcumstances  to

exist  i t  must  be mindful  that  the benchmark for  the par t icu lar

offence is l i fe .   So,  in deviat ing i t  must  use that. . .

MR TSHINGANA  :    That benchmark.

COURT  :    As the benchmark.

MR TSHINGANA  :    Yes, M’Lady.  In th is  event ,  M’Lady, I  wi l l

say anything between 20 and 22.  As  the Court  p leases.  

COURT  :    Thank you.  Mr Soga, on the last  aspect?

MR  SOGA  :    As  al ready  conceded  by  my  learned  co l league

for  the  defence,  M’Lady,  I  a lso  agree  that ,  M’Lady,  a

sentence  in  the  range of  22  years  wi l l  do  just ice,  M’Lady,  in

this matter .

COURT  :    Thank you.  

MR SOGA  :    Thank you, M’Lady.

COURT  :    The matter is  to stand down unt i l  two.  

MR TSHINGANA  :    As the Court  p leases, M’Lady.

MR SOGA  :    As the Court  p leases,  M’Lady.   

COURT  :    Court  to  take tea adjournment.   

COURT ADJOURNS [  10:35]    

COURT RESUMES    [13:36]

REGISTRAR  :    M’Lady,  I  am  recal l ing  the  matter  case

number CC02/2024.  The State versus Klaushe Sivuyi le.
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COURT  :    You may be seated for now, s ir .   

-  -  -  -  -  -  -  -  -  -  -  -

IN THE HIGH COURT OF SOUTH AFRICA
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In the matter between

THE STATE

and

SIVUYILE KLAUSHE Accused  

S E N T E N C E

NONCEMBU, J  :     

Having convicted the accused of  rape as charged in th is  matter

I  am  now  faced  wi th  the  daunt ing  task  of  having  to  sentence

him.  

Both  the  defence  and  state  addressed  th is  Court  in  regard  to

sentence  or  in  respect  of  sentence  and  a  vict im  impact  report

in respect  of  the complainant  was submit ted to  Court .   

The  state  has  argued  that  there  are  no  substant ia l  and

compel l ing  ci rcumstances  just i fy ing  a  deviat ion  from  the

prescribed  minimum  sentence  of  l i fe  imprisonment,  whi lst  the

defence argued otherwise.

The  vict im  impact  report  sets  out  in  detai l  the  impact  that  th is

offence  had  on  the  complainant.   I t  wi l l  not  be  repeated  in  th is

judgment  as  I  bel ieve  i t  is  st i l l  f resh  in  everybody’s  mind  and
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forms part  of  the court  record.  

I t  is  t r i te  that  in  sentencing  an  offender  a  Court  is  enjoined  to

take into  account  the Zinn tr iad  which ensures that  a  balancing

of  competing  interest  in  maintained.   The  Court  thus  has  to

take  into  account  the  ser iousness  of  the  offence  committed,

the  personal  c i rcumstances  of  the  offender,  as  wel l  as  the

interest of  society.   

A fourth  considerat ion  pertains  to  the  interest  of  the  vict im  as

was  highl ighted  in  S  v  Matyi ty i  2011  (1)  SACR  40  (SCA)

assert ing  the  provis ions  of  the  Service  Charter  for  vict ims

indicat ing  that  a  just  penal  pol icy  should  be  vict im centred.   In

addi t ion  to  th is  a  Court  has  to  take  into  account  the  object ives

of  punishment  which  are  prevent ion,  deterrence,  rehabi l i tat ion

and  retr ibut ion  being  mindful ,  however,  that  these  wi l l  not  be

appl ied  equal ly  in  each  case  as  the  ci rcumstances  of  each

case wi l l  determine which one of these must come to the fore.  

The  Supreme  Court  of  Appeal  in  S  v  Mhlakazi  1997  (1)  SACR

515 at 519(d-e) stated the fo l lowing and I  quote in th is regard:

“Given  the  current  levels  of  vio lence  and

ser ious crimes in  th is  country  i t  seems proper

that  in  sentencing,  especial ly  such  cr imes,

that  emphasis  should  be  on  retr ibut ion  and

deterrence  and  retr ibut ion  might  even  be

decis ive.”

Rape  by  i ts  nature  is  a  ser ious  offence.   I t  is ,  however,  even
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more  so  when  i t  is  committed  against  a  chi ld  in  a  fami l ia l

environment,  the sanct i ty  of  her home, the one place where the

chi ld  is  supposed  to  feel  protected;  not  to  ment ion  when  such

is  committed  by  a  person  placed  in  a  posi t ion  of  t rust,  as  the

accused  was,  whom  the  complainant  considered  to  be  her

second  father.   The  accused  abused  such  trust  in  a  very

heinous manner.   

Regarding  the  offence  of  rape,  the  Supreme Court  of  Appeal  in

S  v  MM  2013  (2)  SACR  292  at  paragraph  17  stated  the

fol lowing:

“Rape  is  undeniably  a  degrading,  humil iat ing

and  brutal  invasion  of  a  person’s  most

int imate,  pr ivate  space.   The  very  act  i tsel f ,

even  absent  accompanying  violent  assaul t

inf l ic ted  by  the  perpetrator,  is  a  v io lent  and

traumatic  infr ingement  of  a  person’s

fundamental  r ight  to  be  free  from  al l  forms  of

violence  and  not  to  be  treated  in  a  cruel ,

inhumane, or degrading way.”

In  S v Day ,  Van Den Heever JA stated the fo l lowing:  

“Chi ldren  are  vulnerable  to  abuse  and  the

younger  they  are  the  more  vulnerable  they

are.   They  are  usual ly  abused  by  those  who

think  they  can  get  away  wi th  i t  and  al l  to

often  do,  even where  an  offence is  brought  to
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l ight  our  adversaria l  system  often  resul ts  in

the Courts fa i l ing the vict ims.”

The  accused  took  advantage  of  the  complainant ’s  vulnerabi l i ty

knowing  very  wel l  that  he  was  trusted,  not  only  by  the

complainant  but  by  her  mother  as  wel l  who  put  h im  in  such  a

high  regard  that  she  trusted  him  even  more  than  she  trusted

the chi ld ’s  b io logical  father.    

These  types  of  offences  are  very  r i fe  in  our  communit ies  and

seem part icular ly  to  be  on a  spira l ly  r ise in  th is  d ivis ion.   I  f ind

i t  qui te  s igni f icant  that  only  today  th is  is  the  second  matter

where I  have to sentence a rape offender who was in a posi t ion

of  a  father  f igure  to  the  complainant.   I t  seems  that  the  more

efforts  are  being  put  in  place  to  try  and  curb  th is  d isturbing

trend,  the  more  the  offences  seem  to  be  on  the  r ise  depict ing

an even bleaker future for our chi ldren.

Society  seems  to  be  at  their  wi ts  end  and  now  courts  seem  to

be  the  only  hope  that  they  look  up  to  and  the  only  way  that

courts  can  ensure  that  society  is  afforded  some  measure  of

hope  is  by  ensur ing  that  those  who  are  brought  before  the

courts  for  having  committed  these  atrocious  cr imes  are

appropr iately  deal t  wi th  and  get  the  fu l l  might  of  the  law  as

that  wi l l  send  a  message  not  only  to  the  offender  before  court

but a lso those who are l ikeminded.  

The  personal  c i rcumstances  of  the  accused  were  placed  on

record  by  his  counsel  and  need  not  be  repeated  here,  suff ice
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to  say  that  whi lst  he  has  a  previous  convict ion  the  Court  is

mindful  of  the  fact  that  i t  is  for  an  unrelated  matter  and  as

such  he  wi l l  be  treated  as  a  f i rst  offender  for  purposes  of  th is

offence.  

I t  does  appear  from  the  evidence  of  both  the  complainant  and

her  mother  that  the  commission  of  th is  offence  by  the  accused

was  out  of  character  for  h im  given  the  high  regard  that  both

placed  him  to  the  extent  that  he  was  very  of ten  lef t  a lone  wi th

the complainant.  

One  thus  cannot  over look  the  fact  that  intoxicat ion  may  have

played  a  role  in  the  commission  of  the  offence,  as  even  the

complainant  conceded  in  her  evidence  that  the  accused  was

drunk  on  the  night  in  quest ion.   Hence  correct ly  conceded  by

his  counsel  though  that  is  no  just i f icat ion  for  the  offence  he

committed.   I t  does,  however,  p lay  a  role  on  the  extent  of  h is

moral  blameworthiness for the offence committed.  

In  S  v  MM  2013  (2)  SACR  292  at  paragraph  18  to  19,  Maj iedt

JA,  emphasised  that  the  advent  of  minimum  sentence

legis lat ion  had  not  changed  the  central i ty  of  proport ional i ty  in

sentencing  and  that  since  l i fe  imprisonment  is  the  most  severe

sentence  which  a  Court  can  impose  the  quest ion  whether  i t  is

an  appropr iate  sentence  requires  careful  considerat ion.   The

Court  held  that  when  a  minimum  sentence  prescribed  by  law

which  in  the  ci rcumstances  of  a  part icular  case  would  be

unjust ly  disproport ionate  to  the  offence,  the  offender  and  the
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in terest  of  society  i t  would  just i fy  the  imposi t ion  of  a  lesser

sentence.   

I  take into account  the factors referred to  above,  as wel l  as the

manner  in  which  the  offence  was  committed  that  no  serious

physical  injur ies  were  sustained  by  the  complainant ,  whi lst  on

the  same  breath  not  in  any  way  discount ing  the  emotional

scars  and  impact  carr ied  by  the  complainant  as  a  resul t  of  the

said offence.   

I  f ind,  however,  that  considered  cumulat ively  the  above  factors

const i tute  substant ia l  and  compel l ing  ci rcumstances  just i fy ing

a  deviat ion  from  the  prescr ibed  minimum  sentence  of  l i fe

imprisonment,  as  I  am of  the  view that  l i fe  imprisonment  would

not be a just sentence on the ci rcumstances of this matter.   

Please  r ise,  Mr  Klaushe.   I  therefore  f ind  that  an  appropr iate

sentence  on  the  ci rcumstances  of  th is  matter  would  be

imprisonment  for  a  period  of  20  years  and  the  accused  is

sentenced  accordingly,  and  the  fo l lowing  anci l lary  orders  shal l

issue:

a) No  otherwise  order  is  made  in  terms  of  sect ion  103(1)  of

the  Firearms Control  Act  60  of  2000.   In  other  words,  the

accused remains unf i t  to possess a f i rearm.

b) The  accused’s  name  shal l  be  included  in  the  Nat ional

Register  for  Sexual  Offenders  in  terms  of  sect ion  50  of

the  Criminal  Law  (Sexual  Offences  and  Related  Matters)

Amendment Act 32 of 2007.
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c) In  terms  of  sect ion  120  of  the  Chi ldren’s  Act  38  of  2005,

the accused is deemed unsui table to work wi th chi ldren.  

d) In  terms of  sect ion 299A of  the Criminal  Procedure Act  51

of  1977  the  vict im’s  fami ly  or  the  complainant ’s  fami ly  is

advised  that  they  are  ent i t led  to  make  representat ions  to

the  Parole  Board  or  to  at tend any relevant  meet ing  of  the

Parole  Board  where  the  placement  of  the  accused  on

parole,  day  parole  or  correct ional  supervision,  is

considered.   

…………………………..

NONCEMBU, J  :     

JUDGE OF THE HIGH COURT

DATE  :   …………………

MR SOGA  :    As the Court  p leases,  M’Lady.   

MR  TSHINGANA  :    The  state  begs  leave  of  th is  Honourable

Court  to  hand  in  the  draft  orders,  M’Lady,  as  part  o f  the

order  in  terms  of  sect ion  52(a),  as  wel l  as  in  respect  o f  the

complet ion of the v ic t im impact  s ta tement.   

COURT  :    Thank you.  Court  adjourns.  

48

10

20



CC02/2024–ll JUDGMENT
20-06-2024

COURT ADJOURNS  [13:58]

-  -  -  -  -  -  -  -  -  -  -  -
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