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INTRODUCTION

[1] This  is  an  appl icat ion  brought  on  not ice  of  mot ion

addressed  to  the  nine  respondents  but  ut i l is ing  a

truncated  t ime  frame  for  the  f i l ing  of  not ices  of

opposi t ion  and  answering  aff idavi ts .   Accordingly  the

appl icant  seeks  as  prel iminary  rel ief  the  leave  of  this

Court  for  the  matter  to  proceed  as  an  urgent
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appl icat ion  as  envisaged  by  the  provis ions  of  Rule

6(12)  of  the  Uni form  Rules  of  Court .   A  provis ional

order of  substance is also sought.   

[2] Personal  service  of  the  appl icat ion  papers  occurred

t imeously  upon  2 n d  to  7 t h  respondents  and  9 t h  respondent

respect ively.  At  the  request  of  the  f i rm  of  at torneys  duly

instructed  by  8 t h  respondent  who  had  got  wind  of  the

imminence of  the appl icat ion,  the appl icat ion papers were

served  upon  them  by  facsimi le  transmission.   Service

occurred  upon  the  f i rst  respondent  by  way  of  facsimi le

transmission  to  i ts  domici l ium  ci tandi  et  executandi

nominated  in  a  sale  agreement  which  had  entered  into

with  the  appl icant  (“ the  sale  agreement”)  and  further

upon i t  in  terms of  Rule 4(1)(a)(v)  of  the Uni form Rules of

Court  at  the  business  premises  which  i t  occupies  in

Mthatha  and  which  belong  to  the  appl icant  (” the

premises”) .

[3] Only the f i rst  respondent  opposes the appl icat ion.

[4] The  appl icant  seeks  a  ru le  nisi  returnable  on  5

September 2013 at 10h00 cal l ing upon the respondents to
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show cause why a f inal  order should not be issued:

1. Terminat ing  the  leases  that  exist  between  the

f i rst  respondent  and  the  2 n d  to  9 t h

respondents.

2. Subst i tut ing  the  appl icant  for  the  1 s t

respondent as the lessor of  the premises.

3. Direct ing  the  2 n d  to  9 t h  respondents  to  pay

their  monthly rentals to the appl icant.

4. Direct ing  the  f i rst  respondent  to  pay  the  costs

of  the  appl icant  and  the  2 n d  to  9 t h  respondents

only in the event of  their  opposi t ion.

[5] The  appl icant  seeks  further  that  part  of  the  order

compel l ing  2 n d  to  9 t h  respondents  operate  as  an  inter im

order wi th  immediate effect pending the f inal isat ion of  the

appl icat ion.  The  order  targeted  seeks  the  payment  of  the

rental  to  the  appl icant  in  the  place  and  stead  of  the  1 s t

respondent.  

THE APPLICABLE LEGAL TEST

[6] For  the  grant ing  of  inter im  rel ief ,  the  proper  approach  is
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to  take  the  facts  set  out  by  the  appl icant,  together  wi th

any fact  set  out  by  the 1 s t  respondent  which the appl icant

cannot  dispute,  and  to  consider  whether  having  regard  to

the inherent probabi l i t ies,  the appl icant should,  not  could,

on  those facts,  obtain  f inal  rel ief  at  the  tr ial .   Spur  Steak

Ranches  Limited  and  Others  v  Saddles  Steak  Ranch,

Claremont, and Another 1996(3) SA706 (C) at 714 E-F.

POINTS IN LIMINE.

[7] As  a  preface  to  i ts  opposi t ion,  the  f i rst  respondent  ra ises

three points  in  l imine .   For  the  sake of  convenience,  they

are  deal t  wi th  in  an  order  which  di ffers  from  the  manner

in which they f ind expression in the answering aff idavi t .  

[8] Lack  of  urgency  .   I t  is  argued  on  behal f  of  the  1 s t

respondent  that  the  appl icant  has  placed  insuff icient  and

unfounded  al legat ions  before  the  Court  in  a  single

paragraph  in  the  founding  aff idavi t ,  in  an  attempt  to

secure  i ts  order  in  terms  of  Rule  6(12)  of  the  Uni form

Rules of  Court ,  and that  such an order  should not  issue in

the  resul t .   The  Court  is  urged  to  adopt  the  view  that  the

appl icant  has  fa i led  to  set  out  expl ic i t ly  in  the  founding
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aff idavi t  the  ci rcumstances  upon  which  i t  re l ies  to  render

the  matter  urgent  and  why  i t  cannot  be  afforded

substant ia l  re l ieve  in  due  course,  resul t ing  in  an

appl icat ion  which  lacks  the  requisi te  element  or  degree of

urgency.   Luna  Meubel  Vervaardigers  Edms  Bpk  v

Makin  1977(4)  SA135  (W)  at  139  F  to  140  A.

Commissioner  for  South  African  Revenue  Service  v

Hawker  Air  Services  Pty  Ltd  in  re  Commissioner  for

South  African  Revenue  Service  v  Hawker  Aviation

Services  Partnership  and  Others  2006(2)  All  SA  565

(SCA) 2006(4) SA272 (SCA).

[9] In  an  associated  argument  the  1 s t  respondent  submits  that

there  is  an  unsat isfactory  history  of  delay  on  the  part  of

the appl icant  before coming to  court   which is  unexplained.

To  the  extent  that  the  appl icant  purports  to  re ly  upon  the

prospect  that  the  King  Sabata  Dal indyebo  (“KSD”)

Municipal i ty  may  cut  off  the  water  and  electr ic i ty  supply  to

the  premises  due  to  an  accumulat ion  of  arrears  in  the

hands  of  the  1 s t  respondent,  the  argument  is  that  th is  is

mere  speculat ion  unt i l  an  emai l  is  sent  out  on  18  July

2013,  10  days  after  the  appl icant  had  already  resolved  to

inst i tute  proceedings.   Information  about  the  arrears  was
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fi rst  g iven  to  the  appl icant  by  KSD  Municipal i ty  on  4  July

2013.   The  resolut ion  is  taken  on  8  July  2013  by  the

appl icant  to  take  legal  proceedings,  and  the  appl icat ion

issued  only  on  22  July  2013.   The  unexplained  delay,  says

the  f i rst  respondent ,  is  indicat ive  of  sel f  created  urgency

resul t ing  in  c i rcumstances  for  which  the  appl icant  alone

must  take  responsibi l i ty.   Dan  Bolman  and  Another  v

African  National  Congress  and  Others  813/2011,  2011

ZAECGHC8,  31  March  2011 .   In  that  judgment  Pickering  J

was  cri t ical  of  appl icants  who,  by  their  own  delay,  had

created ci rcumstances of  extreme urgency,  then prejudicia l

to  their  own  case,  whereas,  had  they  acted  sooner,  they

would  have  been  in  c i rcumstances  where  some  deviat ion

from  the  provis ions  of  Rule  6  would  have  been  just i f ied.

The ci rcumstances are very di fferent in th is matter and i t  is

dist inguishable  in  the  resul t .   No  ci rcumstances  which

would  have  just i f ied  th is  appl icat ion  being  brought  as  an

urgent  appl icat ion  on  8  July  2013  have  been  lost  because

the  appl icant  only  issued  i ts  not ice  of  mot ion  on  22  July

2013.   Moreover,  no  greater  sense  of  urgency  has

developed  in  the  passage  of  t ime  before  the  issue  of  the

not ice  of  mot ion,  resul t ing  in  the  extreme  urgency  which

Pickering  J  found  had  been  created  by  the  appl icants
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themselves.   Accordingly,  unl ike  the  f inding  in  that  matter,

there  are  no  consequences  created  by  the  relat ively

insigni f icant  delay  for  which  the  appl icant  is  to  be  held

accountable in the form of a dismissal  of  the appl icat ion.  

[10] The  f i rst  respondent  a lso  warns  against  permit t ing  the  fact

that  a  complete  set  of  aff idavi ts  and  accompanying  heads

of  argument  have  been  placed  before  this  Court  to  c loud

the  issue  whether  the  appl icant ’s  modi f icat ion  of  the  rules

on  the  grounds  of  urgency  was  unacceptable.   Caledon

Street  Restaurants  CC  v  Monica  D’Aviera,  unreported

judgment  of  Kroon  J,  ECD  Case  No  2656/97,  page  10,

l ines  16  to  21 .   The  warning  is  salutary.  However  I  am  of

the respectfu l  v iew that the very pract ical  considerat ions of

factors  such  as  the  incurr ing  of  unnecessar i ly  dupl icated

case  preparat ion  and  presentat ion  procedures,  wi th  their

concomitant  increase  in  al ready  substant ial  legal  costs,

and  the  undesirable  dupl icat ion  of  the  requirement  of  the

attent ion  and  preparat ion  of  more  than  one  court  wi thin  a

judic ial  system  that  is  at  t imes  overburdened,  must  be

weighed  against  any  apparent  prejudice  to  a  respondent

who  has  been  brought  to  court  on  a  truncated  t ime  frame.

Indeed,  such a respondent  is equal ly  exposed to the r isk of
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the undesirable dupl icat ions ident i f ied.   Subject ,  of  course,

to  l imi tat ions  of  capaci ty  beyond  the  control  of  al l

concerned, the legi t imate demands of society  developing in

the  urbane  after-glow  of  the  in i t iat ion  of  our  re lat ively

young  const i tut ional  democracy  must  include  an

expectat ion  that  access  to  just ice  wi l l  not  be  impeded

unnecessari ly  by  an  over- formal ist ic  approach to  adject ival

considerat ions  surrounding  the  resolut ion  of  disputes

amongst  i ts members.  

[11] The  proper  exercise  of  the  judic ia l  discret ion  is  as

important  a  part  of  this  assessment,  as  i t  is  of  the

considerat ion  of  the  substant ive  elements  of  any  dispute.

This  is  ref lected  in  the  introduct ion  of  the  di rect ive  to

pract i t ioners  required  from  a  judge  in  terms  of  Pract ice

Rule  12(a)( i )  of  the  Joint  Rules  of  Pract ice  issued  by  the

Judge  President  of  the  Eastern  Cape  High  Courts,  ( “ the

Joint  Rules  of  Pract ice”) .   This  ru le  requires  pract i t ioners

to  place  a  comprehensive  cert i f icate  of  urgency  before  the

Judge,  sett ing  out  fu l ly  the  nature  of  the  appl icat ion

contemplated and the grounds rel ied upon for  the assert ion

of  urgency,  whenever  the  appl icant  wishes  to  move  the

Court  on  a  day  which  is  not  a l located  for  Mot ion  Court .  A
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decision  is  then  made  by  the  Judge,  taking  al l  relevant

factors into account,  on the manner in which the matter  wi l l

ini t ia l ly  be  handled.   The  decis ion  is  made  on  the  content

of  the  cert i f icate  only,  wi thout  reading  the  appl icat ion

papers.   Should  the  Judge  determine  that  i t  is  suff ic ient ly

urgent,  he  or  she  wi l l  g ive  di rect ions  as  to  the  t ime  and

place  when  and  where  the  appl icat ion  is  to  be  heard.   This

decis ion  in  no  way  binds  any  subsequent  Judge  in  the

exercise  of  his  or  her  discret ion  on  the  issue  of  formal

rel ief  in  terms  of  Rule  6(12)  of  the  Uni form Rules  of  Court

when the matter is heard.   Mbizana Development Forum v

Minister  of  Justice  and Constitut ional  Development  and

Others 1256/13 2013 ZAECMHC8 13 June 2013.  

[12]  Mr Botma, who appeared for  the 1 s t  respondent ,  raised the

issue  of  the  history  of  this  matter  wi thin  the  context  of

Pract ice  Rule  12(a)( i )  of  the  Joint  Rules  of  Pract ice.   I t  is

common  cause  that  dur ing  the  week  commencing  15  July

2013  a  cert i f icate  of  urgency  was  placed  before  one  of  the

Judges  of  th is  court ,  who  expressed  the  view  that  the

matter  was  not  urgent.   Dur ing  the  fol lowing  week,  the

appl icant  p laced  a  cert i f icate  of  urgency  before  a  di fferent

Judge,  who  then  issued  a  di rect ive  in  terms  of  Rule  12(a)
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(i)  which  was  of  assistance  to  the  appl icant.   For  reasons

not  germane  to  the  present  enquiry,  the  matter  was

postponed  from  i ts  designated  court  in  due  course  and

placed  before  me.   The  1 s t  respondent  argues  that  the

appl icant  is  bound by  the  decis ion  of  the in i t ia l  Judge,  who

f i rst  refused  to  issue  a  di rect ive  in  terms  of  Rule  12(a)( i )

and  queries  whether  the  f i rst  decision  is  not  in  fact  an

order  which  is  only  appealable.   At  the  very  least ,  i t  was

argued,  the  occurrence  of  th is  event  should  have  been

brought  to  the  attent ion  of  the  duty  Judge  who  was

approached  dur ing  the  fo l lowing  week.   I  am  of  the  view

that  the  status  of  a  di rect ive  issued  by  a  Judge in  terms of

Rule  12(a)( i )  of  the  Joint  Rules  of  Pract ice  cannot  be

elevated  to  that  of  an  order.   Given  i ts  genesis  pr ior  to  the

issue  of  the  appl icat ion,  the  direct ive  cannot  even  be

regarded  as  a  rul ing.   Indeed  an  order  in  terms  of  Rule

6(12)  of  the  Uni form Rules  of  Court ,  which  may or  may not

be  issued  by  the  court  thereafter  enterta in ing  the

appl icat ion,  is  not  f inal  or  def in i t ive  of  the  r ights  of  the

part ies,  nor  has  i t  the  effect  of  disposing  of  at  least  a

substant ia l  port ion  of  the  rel ief  c laimed  in  the  main

proceedings,  and i t  is  therefore not appealable.   Ubambo v

Presbyterian  Church  of  Africa  1994(3)  SA241  (SECLD)
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at  242  G  -  H  and  243  A  -  B .   The  refusal  of  a  Judge  to

issue such a di rect ive cannot  be the f inal  word which binds

an  appl icant.   For  example,  an  appl icant  may  revise  the

cert i f icate  of  urgency  in  such  a  way  that  informs  the  duty

Judge  better  of  the  grounds  for  urgency,  or  some  factual

development  in  the  context  of  the  matter  may  occur  which

makes  i t  desirable  to  re-approach  the  Court  on  an

ampl i f ied  cert i f icate  of  urgency  wi th in  a  relat ively  short

space  of  t ime.   That  said,  at  the  very  least,  the  codes  of

professional  conduct  which  govern  the  two branches of  the

legal  profession  which  serve  our  courts  demand  that  in

cases  such  as  this,  any  prior  history  to  an  approach  to  a

Judge  for  a  di rect ive  in  terms  of  Rule  12(a)( i )  should  be

disclosed fu l ly when such a di rect ive is again sought.  

[13] In  the  present  matter,  for  the  reason  given,  I  am  not

persuaded  that  the  appl icant  c laims  any  urgency  which

may be termed sel f-created.   As far  as grounds for  urgency

are concerned, there is some meri t  in the f i rst  respondent ’s

cr i t ic ism that  to  some extent  the  basis  upon  which  urgency

is  c laimed  is  unsubstant iated  and  possibly  speculat ive

where  i t  rests  upon  a  fear  that  the  KSD  Municipal i ty  may

cut  off  the  services  to  the  premises,  but  is  th is  enough,
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effect ively,  to  non-sui t  the  appl icant  at  this  stage?  For

reasons which fo l low, I  am of the view that  i t  is  not.

[14] I t  is  a lso  apparent  f rom  a  reading  of  the  founding  aff idavi t

and  i ts  annexures,  that  the  ongoing  occupat ion  of  the

premises  by  the  1 s t  respondent  is  prima  facie  unlawful .

In  my  assessment  of  whether  the  appl icant  has  done

enough  to  br ing  i tsel f  wi th in  the  ambit  of  Rule  6(12)  of  the

Uni form Rules  of  Court ,  I  am constrained to  conf ine  mysel f

to  an  analysis  of  the  al legat ions  in  the  founding  aff idavi t .

That  th is  may involve  an analysis  of  a  broad conspectus  of

al l  the  al legat ions  contained  in  the  founding  aff idavi t ,  not

only  those  which  may  or  may  not  be  included  in  a

restr icted  port ion  devoted  to  the  issue  of  urgency,  is  now

establ ished.   Cekeshe  and  Others  v  Premier  of  Eastern

Cape 1998(4) SA935(TKD) at 948 A -F.

[15] The  appl icant  explains  that  the  presence  of  the  f i rst

respondent  upon  the  premises  is  consequent  upon  the

occurrence  of  two  events.   The  f i rst  is  the  conclusion  of

the  sale  agreement  between  the  appl icant  and  the  1 s t

respondent  on  6  August  2009.   The  second  is  the

conclusion  of  an  agreement  of  lease  between  Eastern
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Cape  Development  Corporat ion  establ ished  in  terms  of  Act

2  of  1997,  of  which  the  appl icant  is  a  whol ly  owned

subsidiary,  and the  1 s t  respondent  (“ the  lease agreement”) .

The  lease  agreement  was  concluded  on  5  January  2010.

Both  agreements  regulate  the  ent i t lement  of  the  1 s t

respondent to benef icia l  occupat ion of the premises.   

[16] The  founding  aff idavi t  correct ly  ident i f ies  that  in  terms  of

the  sale  agreement,  possession  and  occupat ion  of  the

premises was to  be given to  the  1 s t  respondent  on  the date

of  t ransfer,  f rom  which  date  the  1 s t  respondent  would  be

come ent i t led  to  al l  income derived from the  premises,  and

would  be  l iable  for  the  payment  of  rates  and  what  are

described  as  “al l  other  outgoings”.   Clause  7  of  the  sale

agreement  contains  the  relevant  provis ions.   The  founding

aff idavi t  also  correct ly  ident i f ies  that  the  sale  agreement

contained a suspensive condi t ion to the effect  that  the sale

was  condi t ional  upon  the  1 s t  respondent  conf i rming  in

wri t ing  wi th in  a  per iod  of  60  days  from  the  date  of

s ignature  of  the sale agreement,  that  a  bank has granted a

loan to  the 1 s t  respondent  to  be secured by  the registrat ion

of  the  f i rst  mortgage bond over  the  property.   The founding

aff idavi t  speci f ical ly  records  that  i f  the  1 s t  respondent

CD07082013

       /…

13

5

10

15

20

5



COURT

JUDGMENT
fai led  to  obtain  the  loan  wi th in  the  60  day  per iod,  or  such

extended  per iod  as  may  be  agreed  upon  mutual ly,  the  sale

agreement  would  be  nul l  and  void  and  of  no  further  force

or  effect.   Clause  5  of  the  sale  agreement  contains  the

relevant  provis ions.   Clause 3.1 of the sale agreement also

contains  condi t ions  which  may  be  regarded  as  suspensive

condi t ions  wi th in  the  context  of  the  sale.   The  case  of  the

appl icant  is  that  these  condi t ions  too,  were  not  fu l f i l led

t imeously.   The  founding  aff idavi t  concludes  i ts  reference

to  the  suspensive  condi t ion  by  al leging  that  the  1 s t

respondent  fa i led  to  furnish  the  guarantees  wi th in  the  t ime

period  speci f ied  in  the  agreement  and  indeed  wi th in  a

subsequent  extension  to  28  February  2010  and  then  again

to September 2011.   

[17] The  lease  agreement  was  the  mechanism  by  which  the  1 s t

respondent  gained  access  to  and  benef ic ial  occupat ion  of,

the  premises  ahead  of  taking  transfer.   The  lease

agreement  was  for  a  per iod  of  two  months  as  i t  was

ant icipated that the 1 s t  respondent would have obtained the

necessary  guarantees  for  the  payment  of  the  purchase

price  wi th in  that  per iod.   A copy  of  the  lease  agreement  is

annexed  to  the  founding  aff idavi t .   Sect ion  5  of  the
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schedule  to  the  lease  agreement  records  the  durat ion  of

the  lease  to  be  from  1  January  2010  to  28  February  2010.

Against  the  sub-heading  “Renewable  per iod”,  i tem  5.4  of

the  Schedule,  the  abbreviat ion  “N/A”  appears.   The

founding  aff idavi t  al leges  that  notwi thstanding  cancel lat ion

of  the  agreements  and  the  requirement  that  the  1 s t

respondent  vacate  the  premises  in  the  resul t ,  i t  has  fa i led

to  do  so.   The  appl icant  is  in  the  process  of  inst i tut ing

proceedings  for  the  evict ion  of  the  1 s t  respondent  and

annexes  a  copy  of  i ts  part iculars  of  c la im  to  the  founding

aff idavi t .

[18] I  am  of  the  view  that  where,  upon  an  object ive  analysis  of

the  ent i re  content  of  the  founding  aff idavi t ,  i t  is  c lear  that

by  operat ion  of  law  the  ongoing  presence  of  the  1 s t

respondent  is  unlawful ,  this  Court  should  not  permit  the

consequences of  the  unlawful  occupat ion  to  persist ,  s imply

because  the  1 s t  respondent  has  raised,  as  a  point  in

l imine,  adject ival  legal  pr inciples  which  mi l i tate  against  the

hearing  of  th is  matter  on  the  basis  that  insuff ic ient

al legat ions  relat ing  to  the  grounds  for  urgency  have  been

set  out  in  the  founding  aff idavi t .   Whi lst  i t  may  be  so  that

insuff ic ient  proof  is  presented  of  the  prospect  of  the  KSD
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Municipal i ty  actual ly  taking  drast ic  act ion  as  feared  by  the

appl icant  for  th is  to  establ ish  grounds  for  urgency  in

isolat ion,  and  whi lst  there  is  a  measure  of  unexplained

delay  in  the  founding  aff idavi t  that  demonstrates  a  period

of  t ime  where  the  appl icant  appears  to  have  been  inact ive

after  taking  i ts  resolut ion  to  proceed,   which  t ime  could

have  been  ut i l ised  in  giv ing  the  respondents  the  benef i t  of

the  fu l l  periods  envisaged  by  Rule  6  of  the  Uni form  Rules

of  Court ,  rather  than   approaching  th is  Court  for  the  issue

of  a  pract ice  di rect ive  permit t ing  the  matter  to  proceed  as

one of urgency,   I  am of the view that  suff ic ient grounds for

urgency emerge from the  founding aff idavi t  to  ent i t le  me to

exercise  my discret ion  in  favour  of  permit t ing  the  matter  to

proceed  in  terms  of  Rule  6(12).   No  considerat ions  of

resul tant  prejudice  to  any  of  the  respondents  are  apparent

to  suggest  that  th is  decis ion  is  inappropriate.  I t  fo l lows

that the primary point  in  l imine  must fai l .   

[19] Requirements  for  cancel lat ion  not  fol lowed  .   Argument  is

advanced  on  behal f  of  the  1 s t  respondent  to  the  effect  that

both  in  respect  of  the  sale  agreement  and  the  lease

agreement,  the  appl icant  has  not  fol lowed  the  agreed

procedures before  cla iming that  the  agreements  have been
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cancel led.   As  far  as  the  sale  agreement  is  concerned,

rel iance  is  placed  upon  clauses  19  and  20  thereof  in

support  of  th is  argument.   Clause  19  describes  a  dispute

resolut ion  mechanism  involv ing  ini t ia l  negot iat ion  fo l lowed

by  arbi trat ion.   Clause  20  requires  both  part ies,  i f  al leging

a  breach  of  contract,  to  place  the  other  in  mora  by  way  of

wri t ten  not ice  before  becoming  ent i t led  in ter  a l ia  to  cancel

the  sale  agreement.   The  1 s t  respondent  a l leges  that  the

appl icant  fai led to  comply wi th  ei ther  clause.   The di ff icul ty

wi th  this  argument  is  that  i t  is  dependent  upon  the

existence  of  the  sale  agreement,  and  a  breach,  for  i ts

val id i ty.   Once  the  sale  agreement  fa l ls  away  as  nul l  and

void,  as  a  consequence  of  the  non-ful f i lment  of  the

suspensive  condi t ion  in  c lause  5,  recourse  cannot  be  had

to  the  terms  of  the  sale  agreement  which  prescr ibe  the

procedures  to  be  fo l lowed  in  c i rcumstances  of  d ispute  or

breach.   I t  is  as i f  those clauses were never wri t ten.  

[20]  The  quest ion  that  ar ises  is  whether  anything  is  contained

in  the  answering  aff idavi t  which  disturbs  the  appl icant ’s

al legat ion that  the sale agreement is nul l  and void.   The 1 s t

respondent  cla ims  that  the  sale  agreement  remains  al ive

by  vi r tue  of  ongoing  extensions  of  t ime  being  afforded  to
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the  1 s t  respondent  to  obtain  the  necessary  guarantees  for

the  payment  of  the  purchase  price.   The  1 s t  respondent ’s

aff idavi t  contains  the  al legat ion  that  the  extension  is  st i l l

the  subject  of  discussion  between  the  1 s t  respondent  and

the appl icant  and the  delay  is  due to  the  resignat ion  of  the

responsible  member  of  staff  f rom  the  employ  of  the

appl icant .   This  cannot  be  a  suff ic ient  response  to  the

appl icant ’s  al legat ions  that  the  al ready  extended  t ime

period  has  expired.   Indeed,  c lause  23  of  the  sale

agreement  requires  that  any  variat ion  of  the  terms  and

condi t ions  of  the  sale  agreement  be  recorded  in  wri t ing

and  signed  by  the  part ies  in  order  to  be  val id.   No  such

wri t ten  recordal  of  an  extension  of  the  relevant  t ime per iod

has  been  produced  by  the  1 s t  respondent  in  support  of  i ts

content ions.   Just  over  one year  has passed since the f inal

date  to  which,  on  the  appl icant ’s  version,  the  t ime  period

was  extended.   No  ment ion  is  made  in  the  answering

aff idavi t  of  any  prospect  of  secur ing  the  guarantees  in  the

future,  or  indeed  of  any  intent ion  on  the  part  of  the  1 s t

respondent  to  obtain  th is  resul t .   A  wri t ten  addendum  to

the  sale  agreement  concluded  on  5  November  2011  and

signed  on  behal f  of  both  the  appl icant  and  the  1 s t

respondent,  makes  reference  to  the  further  extension  of
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the  t ime  per iod  wi th in  which  the  suspensive  condi t ion  in

clause  5  was  to  be  ful f i l led.   Clause  8  of  the  addendum

records  th is  as  20  Apri l  2012.   The  addendum  speci f ical ly

concludes  i ts  own  terms  of  reference  wi th  the  fo l lowing

sentence:  

“Al l  other  terms and condi t ions in  the agreement of

sale shal l  remain the same.”

Accordingly,  by  operat ion  of  law  and  according  to  the

founding  aff idavi t  and  reply ing  aff idavi t ,  the  sale

agreement fe l l  away at 30 Apr i l  2012.

Against  the  background  of  th is  real i ty,  there  was  no

need  for  the  appl icant  to  invoke  the  provis ions  of

ei ther  c lause  19  or  c lause  20  of  the  defunct  sale

agreement.   The  appl icant ’s  percept ion  that  the  sale

agreement  was  to  be  cancel led  in  the  ci rcumstances,

is  erroneous,  but  not  in  any  way  detr imental  to  the

si tuat ion  in  which  i t  found  i tsel f .   An  enquiry  into

whether  or  not  other  condi t ions  of  sale  were  fu l f i l led

becomes completely i r re levant.   

Indeed,  on  wri t ing  the  let ter  of  cancel lat ion,  so  cal led,
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on  25  March  2013,  the  appl icant ’s  at torneys  correct ly

stated in the f i f th paragraph:  

“You  are  hereby  informed  that  the  sale

agreement  has  become  nul l  and  void  and  of  no

further  force  or  effect  and/or  a l ternat ively  the

sale agreement is cancel led.”

[21] Similar  rel iance  is  placed  upon  the  ongoing  existence  of

a  val id  lease  agreement  in  resistance  to  the  appl icant ’s

claims.   The  1 s t  respondent ’s  answering  aff idavi t  c laims

that  the lease agreement provides that  in  the event  of  the

lease  agreement  coming to  an  end on  the  expiry  date,  28

February  2010,  pr ior  to  the  part ies  reaching  agreement,

the  lease  shal l  cont inue  on  a  month  to  month  basis  on

the  same  terms  and  condi t ions  wi th  the  r ight  of  e i ther

party  to  terminate  the  lease  on  one  month’s  wr i t ten

not ice.   By “reaching agreement”  I  am assuming in  the  1 s t

respondent ’s  favour  that  the  al legat ion  is  intended  to

mean  the  product ion  of  the  prerequisi te  guarantees  for

payment  of  the  purchase  pr ice  in  fu l f i lment  of  the

suspensive  condi t ion  in  c lause 5.   The aff idavi t  cont inues
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with  the  statement  that  no  wri t ten  not ice  to  terminate  the

lease  has  ever  been  issued  by  ei ther  party.  This

al legat ion  cannot  stand.   In  the  founding  aff idavi t  the

appl icant  a l leges  that  wi th  the  fa i lure  to  furnish  the

guarantees  t imeously,  the  appl icant  cancel led  the

agreements.   Both  agreements  are  referred  to.   I t  a l leges

that  in  these  ci rcumstances,  the  1 s t  respondent  became

obl iged  to  vacate  the  premises.   In  answer  to  these

al legat ions,  the  1 s t  respondent  admits  that  guarantees

have never  been furnished,  but  denies that  there was any

lawful  terminat ion  of  the  lease.   I t  puts  the  appl icant  to

the  proof  of  th is  al legat ion.   Accordingly,  in  the  replying

aff idavi t ,  the  appl icant  produces  the  proof.  I t  is  the  let ter

addressed  by  the  appl icant ’s  at torney  to  the  1 s t

respondent  on  25  March  2013.   Paragraph  5  of  the  let ter

concludes wi th the sentence:

“Consequent ly,  your  month  to  month  lease

agreement  is  a lso  cancel led,  and  you  are  hereby

required  to  vacate  the  premises  by  no  later  than

30 Apri l  2013.”

The  1 s t  respondent  argued  before  me  that  th is  cannot

stand  as  a  let ter  of  terminat ion,  g iven  that  the  verb

“cancel”  is ut i l ised in the terminology.  
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I  am  of  the  respectfu l  opinion  that  in  the  business

environment  in  which  this  communicat ion  occurred,

and  against  the  facts  which  have  been  demonstrated

on  the  papers  to  be  undisputed  between  the  part ies

relat ing  to  the  fate  of  the  sale  agreement,  the  let ter

cannot  be  understood  as  anything  other  than  a  not ice

to  the  1 s t  respondent,  that  the  agreement  of  lease  has

been  terminated.   By  that  wri t ten  instrument,  the

prerequisi te  not ice  per iod  of  one  month  was  given  to

the  1 s t  respondent  and  the  obl igat ion  to  vacate  the

premises  was  spel t  out.   This  is  fo l lowed  by  emailed

correspondence  addressed  to  the  deponent  of  the

answering  aff idavi t  on  18  Apri l  2013  conf i rming  the

date  of  vacat ion  of  the  premises.   These  al legat ions

are  surely  suff ic ient  for  purposes  of  an  inter locutory

order  to  enable  me  to  reach  the  conclusion  that  the

ongoing  occupat ion  of  the  premises  is  wi thout  legal

basis.   

[22] I t  fo l lows  that  both  elements  of  the  second  point  in

l imine  must fai l .

[23] Lack  of  author i ty  .   The  th i rd  point  in  l imine  is  based
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upon  the  chal lenge  that  there  was  no  proof  in  the

founding  papers  that  the  deponent  to  the  founding

aff idavi t  was  duly  authorised  to  depose  to  i t .   In  the

founding aff idavi t  the deponent  descr ibes hersel f  as an

adul t  female  di rector  of  Windsor  Hotel  Pty  Ltd,  a

company  registered  in  accordance  wi th  the  company

laws  of  the  Republ ic  of  South  Afr ica,  which  is  the

appl icant .   She  states  further  that  she  is  duly

authorised  by  the  appl icant  to  depose  to  the  founding

aff idavi t ,  and indeed,  to  do  al l  that  is  necessary  to  sue

the  respondents.   In  meet ing  the  chal lenge  in  the

answering  aff idavi t ,  the  deponent  at taches  a  copy  of

wri t ten  extracts  from  the  minutes  of  a  board  meet ing

held  by  the  appl icant ’s  board  of  di rectors  on  8  July

2013  as  an  annexure  to  the  reply ing  aff idavi t .   The

minute  ref lects  a  resolut ion  to  inst i tute  legal

proceedings  against  the  respondents  and  to  author ise

the  deponent  to  s ign  the  necessary  documents,

including  aff idavi ts ,  and  speci f ical ly  to  inst i tute  motion

proceedings  against  the  f i rst  respondent.   Where  the

al legat ion  of  author isat ion  is  made  in  the  founding

aff idavi t ,  but  the  documentary  proof  is  omit ted,  th is

may  be  attached  to  the  replying  aff idavi t .   Moosa  and
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Cassim  NN.O  v  Community  Development  Board

1990(3)  SA175  (A)  at  180  H  to  181  C .   I t  fo l lows  that

the th i rd point  in  l imine  is  wi thout substance.   

   ENTITLEMENT TO RELIEF

[24] Much  of  the  main  defence  to  the  rel ief  cla imed  by  the

appl icant  was  covered  by  the  1 s t  respondent  in  the

answering  aff idavi t  where  the  points  in  l imine  were

advanced.   What  must  be  borne  in  mind  is  that  against

the  background  of  the  cont inued  unlawful  occupat ion  of

the  premises  by  the  1 s t  respondent,  which  is  prima  facie

demonstrated  in  the  papers  before  me,  no  rel ief

contemplat ing  the  evict ion  of  the  1 s t  respondent  is

contained  in  the  not ice  of  mot ion.   The  appl icant ’s

ent i t lement  to  such  an  order  is  the  subject  of  the  act ion

which the appl icant has already inst i tuted.  

Issues relat ing to  outstanding rates and taxes which  may

or  may  not  be  payable  to  KSD  Municipal i ty  or  e lectr ic i ty

and  water  charges  l iabi l i ty  for  the  cost  of  necessary

repairs  to  the  premises  and  the  l ike,  s imi lar ly,  need  not

occupy the attent ion of th is Court .  

What  the  appl icant  seeks  in  these  proceedings  is  a
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mechanism  whereby  i t  can  address  i ts  re lat ionship  as

owner of  the premises wi th those tenants of  the premises

who hold leases current ly wi th the 1 s t  respondent .   

Mr  Botma   proper ly  conceded  that  the  ent i t lement  of  the

appl icant  to the rel ief  set out in the not ice of mot ion, was

a  quest ion  that  inherent ly  involved  an  assessment  of  the

status  of  the  lease agreement  between the  appl icant  and

the  1 s t  respondent.   He  agreed  that  there  wi l l  be  no

prejudice  to  the  1 s t  respondent  i f  th is  issue  was  inserted

as  the  necessary  preface  to  any  other  re l ief  which  may

be  issued  as  part  of  the  rule  nisi .   This  in ter  a l ia  wi l l

ensure  that  proper  at tent ion  is  g iven  to  th is  aspect  upon

the  return  day.   Obviously  Mr  Nyangiwe,  who  appeared

for  the appl icant,  together  wi th  Mr Dukada,  welcomed the

approach.  

I t  fo l lows  that  i f  the  1 s t  respondent ’s  occupat ion  of  the

premises  is  unlawful ,  i t  cannot  cont inue  to  operate  as  a

landlord  in  respect  of  those  tenants  wi th  whom  i t  has

arranged  sub- leases.   These  are  the  2 n d  to  9 t h

respondents.   Those  leases  must  be  ta inted  by  the

unlawful  status  of  the  1 s t  respondent  in  i ts  posi t ion  is

purported  landlord.   A sub- lessee  cannot  acquire  from  a

lessee  greater  r ights  than  the  lessee  has.   AJ Kerr,  The
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Law  of  Sale  and  Lease  3 r d  Edit ion,  Butterworths  2004

page 445.

The  ongoing  tenure  in  the  premises  owned  by  the

appl icant  by  those  respondents  must  be  regular ised  in

the  hands  of  the  appl icant .   The  appl icant  must  be

placed in a posi t ion to renegot iate lease agreements wi th

the 2 n d  to 9 t h  respondents.   

[25] I t  fo l lows  that  I  am  persuaded  that  an  inter im  order

should  be  issued.   The  relevant  urgency  of  the  si tuat ion

requires  intervent ion  on  the  part  of  the  appl icant  in  a

pract ical  manner  and  as  soon as  possible.   The  appl icant

seeks  that  one  of  the  elements  of  the  inter im order  come

into effect  immediately.   This  re lates,  as I  have indicated,

to  the payment of  rent  by the 2 n d  to 9 t h  respondents to the

appl icant .   Such  an  order  would  be  an  inter im  mandatory

interdict .   Such an order  is  competent  i f  the  requirements

for  an inter im interdict  are met.   I  am sat isf ied that  on the

so-cal led  Spur  Steak  Ranches  Ltd  test,  to  which  I  have

made reference, they are.   

ORDER
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[26] Any  order  which  th is  Court  may  issue  must  ref lect  the

issues  between  the  part ies  as  accurately  as  possible.

With  some  amendments  to  the  not ice  of  mot ion,  in  the

l ight of  the debate held wi th counsel ,  I  make the fo l lowing

order.

1. The  appl icant  is  hereby  given  leave  to  bring

this  appl icat ion  as  one  of  urgency  in  terms  of

Rule 6(12) of  the Uni form Rules of Court .

2. A  rule  nis i  is  hereby  issued,  cal l ing  upon  the

respondents  to  show  cause  on  12  September

2013  at  10h00,  or  so  soon  thereafter  as  the

matter  may  be  heard,  why  an  order  in  the

fol lowing terms should not be made f inal :   

                                       2.1 That  the  terminat ion  of  the  lease

agreement  entered  into  between  the

appl icant  and the 1 s t     respondent  on  5

January 2010 is conf i rmed. 

                                       2.2 That  the  appl icant  be  and  is  hereby

subst i tuted  for  the  1 s t  respondent  as  the

lessor  of  the  premises  si tuated  at

number  36  Suther land  Street,  Mthatha,                                                               

and  known  as  Windsor  Hotel  “ the                                                               
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premises”.  

                                   2.3 That  the  leases  which  exist  between  the

1 s t   respondent  and 2 n d  to  9 t h                                                                  respondents

in  respect  of                                                                  their  occupat ion  of  var ious

sect ions  of                                                                  the   premises,  be  and  are

hereby                                                                 terminated.

                                           2.4     That  the  2 n d  to  9 t h  respondents  be  and

are  hereby directed  to  pay  their                                                                 monthly

rentals to the appl icant.   

2.5 That the 1 s t  respondent  be and is      

hereby directed  to  pay  the  costs  of  th is   

appl icat ion, jo int ly and several ly,   

        together wi th such addi t ional   

                respondent      or  respondents  who  may   

oppose th is appl icat ion    

                unsuccessful ly.

3. Paragraph 2.4 of  this  order  shal l  operate as an

interim interdict  wi th  immediate effect,  pending

the f inal isat ion of th is appl icat ion.   

_______________

R.W.N. BROOKS 
JUDGE OF THE HIGH COURT (ACTING)

CD07082013

       /…

28

5

10

15

20

25

5



COURT

JUDGMENT
IN THE HIGH COURT OF SOUTH AFRICA

(EASTERN CAPE DIVISION - MTHATHA)  REPORTABLE

CASE No: 1820/2013

DATE  :     07/08/2013

In the matter between:

WINDSOR HOTEL (PTY) LTD

And

NEW WINDSOR PROPERTIES (PTY) LTD

AND OTHERS

PRESIDING JUDGE : BROOKS AJ

ON BEHALF OF APPLICANT : ADV NYANGIWE   

& ADV DUKADA

ON BEHALF OF RESPONDENT : ADV  BOTMA

INTERPRETER : NOT REQUIRED

STENOGRAPHER : J NOMKUSANE

JUDGMENT

CONTRACTOR: I K A M VA V E R I TA S  T R A N S C R I P T I O N  S E R V I C E S  C O N S O R T I U M

CD07082013

       /…

29

5

10

15

20

5


