
IN THE HIGH COURT OF SOUTH AFRICA

EASTERN CAPE DIVISION: (MTHATHA) PORT ST JOHNS CIRCUIT COURT

Case No:  CC14/2018

Date:  26 February 2020

Reportable

In the matter between 

STATE

and

LAWRENCE GQOKI Accused No.1

DAVID ZONGEZILE MANQANA Accused No.2

MALIBONGWE JANGE MSOKOLO Accused No.3

                                                                                                                                                            

JUDGMENT

BROOKS J

[1] The three  accused were  charged  wi th  the  fo l lowing  offences.

Count  1,  murder  in  that  on  or  about  18  March  2017  and  at  or  near

Madakeni  Local i ty,  Gonlolo  Administrat ive  Area  in  distr ict  of  Port  St

Johns,  the  accused did  unlawful ly  and  intent ional ly  k i l l  Thembi le

Mfobosa an adul t  male  person.   Count  2,  at tempted murder  in  that  upon

or  about  the  same  t ime  and  at  or  near  the  same  place  ment ioned  in

count  1,  the  accused did  unlawful ly  and  intent ional ly  at tempt  to  k i l l

El l iot  Mera Khamba by shoot ing him wi th  f i rearms.   Count  3,  possession

of  f i rearms in  that  upon or  about  the same t ime and at  or  near  the same

place ment ioned in  count  1,  the  accused did  unlawful ly  and intent ional ly
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possess  f i rearms to  wi t  one  9  mi l l imetre  parabel lum  cal ibre  Norinco

model  213 semi-automatic  p istol  wi th  ser ial  number 46002588 and other

f i rearms whose cal ibre is  unknown to  the  State.   Count  4,  possession  of

ammunit ion in that upon or about the same t ime and at or near the same

place ment ioned in  count  1,  the  accused did  unlawful ly  and intent ional ly

possess ammunit ion,  the number of  which is unknown to the State.

[2] In  the  indictment  i t  is  indicated  that  the  State  intended  to  rely

upon the provis ions of  sect ion 51(1)  of  the Criminal  Law Amendment Act

105 of 1997 in  respect  of  the murder charge.   In terms of th is legis lat ion

in  the  event  of  a  convict ion  on  the  charge  of  murder  the  court  would  be

obl iged to  impose a minimum sentence of  l i fe  imprisonment  because the

ki l l ing  of  the  deceased was  planned  or  premedi tated  and  in  k i l l ing  the

deceased the  accused were  act ing  in  execut ion  or  fur therance  of  a

common purpose or conspiracy.   The court  would only be able to impose

a  lesser  sentence  i f  i t  was  sat isf ied  that  on  the  evidence before  i t

substant ia l  and  compel l ing  ci rcumstances  emerged  which  would  just i fy

the imposi t ion of a lesser sentence.   

[3] Before  the  accused pleaded  to  the  charges  that  had  been  put  to

them,  the  court  ascertained  that  they  were  aware  of  the  nature  and  the

appl icat ion  of  the  so-cal led  minimum  sentence  legis lat ion  to  count  1  in

this  matter  and  had  taken  the  prospect  of  the  imposi t ion  of  the

prescribed minimum sentence into account  in their  t r ia l  preparat ion.

[4] Al l  three  accused were  represented throughout  these proceedings.

Their  legal  representat ives  conf i rmed  that  the  accused were  aware  of

the minimum sentence possibly being imposed upon them and had taken

this into account  in preparing their  defence.  

[5] Al l  three  accused pleaded  not  gui l ty  to  the  offences  wi th  which
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they were charged.  

[6] The legal  representat ives  conf i rmed  that  the  pleas  were  in

accordance wi th their  instruct ions.

[7] As  they  are  ent i t led  to  do,  the  accused elected  not  to  out l ine  the

basis of  their  defence before the commencement of  evidence.

[8] At  the commence of  the State  case three wi tnesses gave  evidence

about  certain  events  which  occurred  on  the  night  upon  which  the

deceased in  count  1  was  ki l led.   More  about  th is  evidence wi l l  emerge

towards the end of th is judgment .

[9] Certain  admissions  were  made  by  the  accused in  terms  of  sect ion

220  of  the  Criminal  Procedure  Act  51  of  1977  (CPA).   The relevant

document  handed in as EXHIBIT A reads as fo l lows:

"1.  The  person  refer red  to  as  the  deceased  in  th is

document  general ly  is  indeed  the  person  ment ioned  in  the

indic tment  to  wi t  Thembeki le  Mfobosa,  an  adul t  male

person.   That  h is  body  was  at  a l l  t imes  and  occasions

correct ly  ident i f ied  as  such.

2.  The  deceased  d ied  on  18  March  2017  at  or  near

Madaken i  Local i ty,  Gonlo lo  Adminis t rat ive  Area  in  the

dis t r ic t  of  Por t  St  Johns  as  resul t  o f  mul t ip le  gunshot

wounds.

3.  The  deceased's  body d id  not  susta in  any fur ther  in jur ies

f rom  the  t ime  i t  was  removed  f rom  the  p lace  ment ioned  in

paragraph  2  above  unt i l  Dr  Pr ince  Mkhuse l i  Mancotywa

per formed  a  medico legal  post  mortem  examinat ion  on  h is

body on 22 March 2017.
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4.  The  post  mortem  report  parked  PM81/2017  as  compi led

by  Dr  Pr ince  Mkhusel i  Mancotywa  dur ing  the  said  post

mortem  examinat ion  is  t rue  and  correct  in  a l l  i ts  contents,

inc lud ing  the  observat ions,  f ind ings  and  conclus ions

stated there in.

5.  Post  mortem report  be admit ted as EXHIBIT B."

[10] I t  is  indeed evident f rom the content  of  the post mortem report  that

the deceased died as a resul t  of  mul t ip le gunshot  wounds.  

[11] The State  indicated  that  i t  intended  to  introduce  into  evidence

statements  made  by  the  three  accused to  commissioned  off icers  and

which  amounted  to  confessions.   Rel iance  was  placed  upon  the

provis ions  of  sect ion 217  of  the  CPA which  permit  of  the  introduct ion  of

such  evidence against  the  accused  person i f  i t  is  proved  that  the

statement  was  made  freely  and  voluntar i ly  and  whi lst  the  accused

person was  in  his  or  her  sound  and  sober  senses  and  wi thout  having

been unduly inf luenced thereto.  

[12] The State  also  indicated  that  i t  intended  to  rely  upon  the  point ing

out  which had been made by accused 3.  In  terms of  sect ion 219A of the

CPA the  State  bore  the  onus  of  proof  to  show  that  the  point ing  out  was

done  by  accused 3  freely  and  voluntar i ly  whi lst  in  his  sound  and  sober

senses and wi thout  having been unduly inf luenced thereto.   

[13] The legal  representat ives  objected  to  the  product ion  of  the

statements  and  the  point ing  out.   They  did  so  on  the  basis  that  the

statements  and  the  point ing  out  were  not  made  freely  and  voluntar i ly

and  wi thout  undue  inf luence  having  been  brought  to  bear  on  the

accused.   In  respect  of  a l l  three  accused the  cla im  is  made  that

subsequent  to  their  arrest  they  had  been  severely  assaul ted by
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members  of  the  invest igat ing  team.   I t  is  convenient  to  deal  br ief ly  wi th

the  out l ine of  the  basis  of  the object ion  as i t  was advanced on behal f  of

each accused.

[14] Accused 1  asserted  through  his  counsel  that  he  had  been

assaul ted and  tortured  by  the  pol ice.   Handcuffs  had  been  t ightened  on

him wi th  such sever i ty  that  they caused in jury to the f lesh.   Needles had

been  inserted  under  the  nai ls  of  some  of  h is  f ingers.   He  had  been

subjected  to  suffocat ion  using  a  plast ic  bag  causing  him  to  fa int

whereafter  he was revived by  having a bucket  of  water  tossed over  him.

An  i ron  rod  was  passed  across  the  body  and  held  in  place  wi th  the

hands  cuffed  behind  the  back.   He  stated  that  no  const i tut ional  r ights

were  explained to  him before  he  was  presented  wi th  a  form to  s ign.   He

claimed  that  he  had  not  s igned  i t  but  that  i t  was  signed  by  the  pol ice

off icer .   He  placed  the  contents  of  the  statement  recorded  in  issue.   I t

was  indicated  that  no  interpreter  was  used,  that  the  pol ice  off icer  wrote

out a statement  and that i t  was not read back to accused 1.

[15] Accused 2  placed  a  simi lar  out l ine  before  court .   He  did  not  refer

to  the insert ion of  needles under  his  f ingernai ls  but  in  other  respects he

claimed to have been treated in the same way as accused 1.  

[16] Accused 3  placed  a  simi lar  out l ine  before  the  court  through  his

counsel .   His  was  a  l i t t le  more  expl ic i t  about  the  manner  in  which  the

iron rod was appl ied,  indicat ing that  i t  was placed below his th ighs when

he  was  in  the  squatt ing  posi t ion  and  held  in  place  by  his  forearms  over

which  i t  passed  whi le  they  were  angled  behind  him  and  secured  there

by his  hands being  cuffed  in  front  of  h is  ankles.   L ike  a  trussed chicken

he  was  suspended  wi th  his  head  hanging  upside  down,  t he two  ends  of

the rod being placed on the ends of  opposing tables wi th him hanging in

the  gap.   He  hung  l ike  th is  for  a  long  t ime  and  was  assaul ted on  his
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waist  and  on  his  back  whi lst  in  th is  posi t ion.   He  too  was  subjected  to

suffocat ion  using  a  plast ic  bag.   He  indicated  that  pepper  spray  had

been  placed  inside  i t .   Whenever  he  fainted  he was revived by  a  bucket

of water being thrown over him.  

[17] In  respect  of  the  content  of  h is  statement  accused 3  said  he  was

confronted  wi th  the  content  of  h is  statement  which  the  pol ice  had

obtained  before  his  arrest  and  to ld  repeatedly  that  he  must  admit  his

involvement  in  the  offences.   In  his  case  too,  the  claim  was  made  that

his  const i tut ional  r ights  were  never  explained  before  the  process  of

obtaining  the  statement  was  commenced,  that  no  interpreter  was  used

and that i t  was not read back to him.  

[18] The out l ine  of  the  object ion  to  the  product ion  of  accused 3's

point ing  out  was that  i t  d id  not  comply  wi th  the  requirements  of  the  law.

No  pro  forma  had  been  used  at  al l .   The point ing  out  was  conducted  by

an  off icer  who  was  a  member  of  the  invest igat ing  team.   Accused 3

claimed  to  have  been  subjected  to  severe  assaul t  and  during  the

assaul t  the  quest ion  of  what  he  might  be  able  to  point  out  was  raised.

In short  the point ing out  was not  made freely and voluntar i ly.

[19] In  the  ci rcumstances  a  tr ia l -wi th in-a-tr ia l  was  heard.   Not

unexpectedly  al l  the  pol ice  personnel  who  were  cal led  to  give  evidence

on  behal f  of  the  State  denied  having  assaul ted the  accused in  any  way

or  of  having seen any assaul ts  being perpetrated upon them.  The cla im

was made that  their  const i tut ional  r ights  were  explained  to  the  accused

whenever  i t  was  necessary  to  do  so.   In  short  a l l  proper  protocol  had

been observed.   

[20] I t  is  not  necessary  to  set  out  in  detai l  a l l  the  evidence put  forward

by  the  pol ice  off icers '  test imony.   Certain  aspects  of  the  evidence
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placed  before  court  in  the  tr ia l -wi th in-a-tr ia l  establ ished  a  number  of

object ive  factors  which  play  a  prominent  ro le  in  the  evaluat ion  of  the

evidence led  in  the  tr ial -wi thin-a-tr ial .   They  can  be  l is ted  br ief ly  as

fol lows.  

[20.1] Accused 1  was  arrested  on  19  March  2017  and  brought  in to  Por t  

St  Johns Pol ice  Stat ion  in  the  ear ly  even ing  and  was  then  quest ioned

by a team of  about  e ight  po l ice  off icers  throughout  the n ight .   

[20.2] Accused 1  remained  in  custody  and  on  26  March  2017  he  was  

taken  to  Lus ik is ik i  Po l ice  Stat ion  to  make  a  statement  before  Capta in  

S i tsha.   This  was  a  commiss ioned  off icer  who  stated  that  i t  was  the

f i rs t  t ime  he  had  been  asked  to  take  a  statement  purpor t ing  to  be  a

confess ion f rom  an  accused  person.   In  complet ing  the  pro  forma  he

recorded what  he descr ibed as:

"Scars  on both hands made by handcuffs . "

[20.3] No  interpreter  was  used  dur ing  the  process  in  which  Capta in  

S i tsha  recorded  the  statement  made  by  accused  1.   The  reason  he

gave for  th is  is  that  both  he  and  accused  1  were  Xhosa  speak ing.   The  pro  

forma  presents  i tse l f  in  Engl ish.   The  answers  and  deta i ls  recorded  

there in  are in  Eng l ish.   The statement  was recorded in  Eng l ish.

[20.4] In i t ia l ly,  accused 1  was  not  lega l ly  represented  when  he  f i rst  

appeared in  the Magist rate 's  Court .   

[20.5] Dur ing  h is  ev idence  in  the  t r ia l -w i th in-a- t r ia l  on  6  June  2019,  

accused 1  showed  the  cour t  the  res idua l  effect  of  in jur ies.   The l i t t le  

f inger  of  h is  r ight  hand  is  crooked.   Under  the  nai l  was  a  b lack ish  

substance which looked l ike dr ied  coagu lated b lood.   The le f t  foref inger

showed the na i l  newly  growing  out  of  the  nai l  bed.  The accused stated  

that  af ter  the  in jur ies  rece ived  at  the  hands  of  the  pol ice,  the  o ld  nai l

on  th is  f inger  had  eventua l ly  become  detached  and  fa l len  off .   A  scar  on
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his  r ight  wr is t  which  was  commensurate  wi th  healed  f lesh  wounds  caused  

by  over  t ightened  handcuffs  was  v is ib le.   He  a lso  showed  the  cour t

scars on both h is  sh ins.   

[20.6] Accused 2  was  taken  to  the  po l ice  s tat ion  by  h is  at torney  on  29  

March  2017.   He  was  handed  over  to  the  pol ice  and  h is  at torney  le f t .

He was  in terv iewed  unt i l  very  la te  that  n ight .   The in terv iew  was  

recommenced  on  the  morning  of  30  March  2017  and  thereaf ter  lasted  

most  of  the  day.   

[20.7] At  09h00  on  31  March  2017,  accused 2  was  taken  to  make  a  

s tatement  before  Capta in  Monyeki ,  pol ice  off icer  stat ioned  at  Por t  St  

Johns  pol ice  s tat ion.   On  the  pro  forma  the  off icer  notes  that  he  had  

repor ted in jur ies and fur ther  notes as fo l lows:

" Indeed  accused has  got  two  scratches  of  handcuffs  on

both wr is ts . "

[20.8] No  interpreter  was  used  by  Capta in  Monyeki .   The pro  forma  

u t i l ised  is  pr in ted  in  Engl ish  and  the  answers  and  deta i ls  recorded  

there in  are  recorded  in  Engl ish .   The statement  apparent ly  taken  f rom  

accused 2  was recorded in  Eng l ish .

[20.9] On  the  same  day  af ter  appear ing  before  Capta in  Monyeki ,

accused 2  had  h is  f i rs t  appearance  in  the  Magistrate 's  Cour t .   EXHIBIT  N

is  a t ranscr ipt  of  the  proceedings.   I t  reveals  that  the  magist rate  saw

in jur ies  on accused 2  and ordered that  he be g iven access to doctors.  

[20.10] At  the f i rs t  appearance before  the magistrate  on 31 March

2017,  accused 2  was  represented  by  the  same  at torney  who  had  

accompanied h im to the pol ice stat ion  on 29 March 2017.

[20.11] Accused 3  was  arrested  on  7  Apr i l  2017.   He  had  been  in  

Gauteng  at  the  t ime.   He  had  boarded  t ranspor t  to  br ing  h im  down  to  
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Port  St  Johns .   Immediate ly  upon  h is  ar r iva l  he  went  to  h is  at torney

who accompanied h im to the pol ice s tat ion  and then le f t  h im.   The in terv iew 

wi th accused 3  lasted the whole day unt i l  approx imate ly  6 pm.   

[20.12] The point ing  out  made  by  accused 3  and  conducted  by  

Colone l  Mkovana,  another  pol ice  off icer  stat ioned  at  Por t  St  

Johns,  was done at  n ight  on 7 Apr i l  2017.   No  pro forma  was used.   No 

in terpreter  was involved.   

[20.13] On  8  Apr i l  2017  at  13h48,  accused 3  was  taken  to  make  

a  statement  before  Colonel  Mt i rara,  a  po l ice  off icer  s tat ioned  at

Mthatha.   He recorded in  the pro forma  that ,  

"No in jur ies  observed."

[20.14] No  interpreter  was  used  dur ing  the  exchange  between  

Colone l  Mt i rara  and  accused 3.   Again  the  reason  g iven  for  th is  was

that  both  he  and  accused 3  were  Xhosa  speaking  so  there  was  no  need  for  

an  in terpreter.   The pro  forma  used  by  Colonel  Mt i rara  was  pr in ted  in  

Eng l ish .   The answers  and  the  comment  recorded  thereon  are  in

Engl ish .   The statement  taken f rom accused 3  was recorded in  Eng l ish .

[20.15] On  10  Apr i l  2017,  accused 3  appeared  for  the  f i rst  t ime  

in  the  Magist rate 's  Cour t .   He was represented by  the at torney who had

taken  h im to  the  po l ice  s tat ion  a  few days  ear l ier.   The magist rate  was  

to ld  that  accused 3  had  been  assau l ted by  the  pol ice  and  had  suffered  

in jur ies.   The magist rate  ordered  the  invest igat ing  off icer  to  take  

accused 3  for  immediate  medica l  t reatment .   

[20.16] Accused 3  was  taken  to  the  Por t  St  Johns  Heal th  Cent re.   

H is  medical  f i le  contents show that  he was seen by  a nurse there.   Her  

note reads as fo l lows:

"Back  and  painfu l  feet  –  af ter  being  beaten  by  communi ty.
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Painfu l  hands.   Pol ice case."

The words  po l ice  case have been under l ined twice.

[20.17] Accused 3  was  then  seen  by  the  doctor.   On  h is  form  she  

records  the  t reatment  g iven  to  have  been  a  Vo l taren  in ject ion  and  the  

prov is ion  of  paracetamol  and  Brufen  tablets  and  a  muscle  rub.   She

also prescr ibed that  he be rev iewed at  the nearest  hosp i ta l .

[21] Each  of  the  accused test i f ied  in  the  tr ial -wi thin-a-tr ial .   In  each

instance the  modus operandi  of  the  invest igat ing  team was described in

the  same  way  by  the  accused.   A qui te  remarkable  form  of  assaul t  was

described  whereby  the  accused were  made  to  crouch  on  the  f loor  wi th

their  hands  clasped  in  front  of  their  shins.   They  were  then  handcuffed

in  this  posi t ion  wi th  an  i ron  rod  being  passed  behind  their  backs  and

across  each  forearm.   Each  end  of  the  i ron  rod  was  then  placed  on  a

table  and  the  accused al lowed  to  hang  in  the  gap  between  the  tables.

Immobil ised  in  this  posi t ion,  the  distr ibut ion  of  their  body  mass  meant

that  the  centre  of  gravi ty  was  located  in  the  chest  and  shoulders  and

they hung upside down wi th  their  heads point ing towards the f loor.   This

exposed  the  hands,  shins  and  lower  backs  to  assaul t .   Each  accused

described  being  exposed  to  part ial  suffocat ion  where  a  plast ic  bag  was

passed  over  their  heads  and  t ightened  around  the  neck  to  depr ive  them

of  oxygen.   I t  appears  that  on  occasions  pepper  spray  was  introduced

into the bag to  increase the  discomfort  exper ienced by the  accused.   Al l

three  accused descr ibed  passing  out  through  a  depr ivat ion  of  oxygen

and being revived by being sloshed wi th a bucket  of  cold water.   

[22] The interviews  of  each  accused  were  descr ibed  by  them  as  being

very  long.   The assaul ts  were  described  by  them  as  being  aimed  at

gett ing  the  accused to  admit  their  involvement  in  the  offences for  which

they  had  been  arrested.   The length  of  the  interviews  was  also
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conf i rmed  by  the  evidence given  by  the  pol ice.   The purpose  of  the

interviews  was  obvious.   The pol ice  wanted  to  get  to  the  bottom  of  the

mystery surrounding the death of the deceased.   Essent ial ly a l l  that  was

in  dispute  between  the  State  and  the  defence  team  was  the  manner  of

the interrogat ion of the accused. 

[23] The approach  to  be  adopted  towards  the  tr ia l -wi th in-a-tr ia l  in  the

present  matter  is  set  out  c lear ly  in  Gcam-Gcam  v  the  State  2015  (2)

SACR  501  (SCA)  where  the  fo l lowing  was  stated  by  Cachal ia  JA  at

paragraph 49:

"When  confronted  wi th  confess ions  made  by  suspects  to

po l ice  off icers  wh i ls t  in  custody,  even  when  those  off icers

are  said  to  be  per forming  their  dut ies  independent ly  of  the

invest igat ing  team,  cour ts  must  be  especia l ly  v ig i lant .   For

such  people  are  subject  to  the  author i ty  of  the  po l ice,  are

vulnerable  to the abuse of  such author i ty  and are  of ten not

ab le  to  exerc ise  their  const i tu t ional  r ights  before

impl icat ing  themselves  in  cr imes.   Exper ience  of  cour ts

wi th  po l ice  invest igat ions  of  ser ious  cr imes has  shown that

po l ice  off icers  are  somet imes  known  to  succumb  to  the

temptat ion  to  extract  confess ions  f rom  suspects  through

phys ical  v io lence  or  threats  of  v io lence rather  than engage

in  the  painstak ing  task  of  thoroughly  invest igat ing  a  case.

Th is  is  why  the  law  prov ides  safeguards  against

compel l ing  an  accused  to  make  admiss ions  and

confess ions that  can be used against  h im in a t r ia l . "

[24] I t  is  t r i te  that  in  establ ishing  whether  a  statement  amount ing  to  a

confession  compl ies  wi th  the  provis ions  of  sect ion 217  of  the  CPA the

onus  rests  upon  the  State.   Proof  of  the  admissibi l i ty  of  the  confession

must be establ ished beyond a reasonable doubt .
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[25] In  the  analysis  of  the  evidence i t  is  not  required  of  an  accused

person  to  put  up  a  credible  version  to  refute  the  evidence of  the  pol ice.

The proper  form for  the  assessment  of  the  evidence of  the  accused was

stated in Gcam-Gcam  at  paragraph 48 to be as fo l lows:

"Al l  that  was  required  of  the  appel lant  was  to  present  a

vers ion  that  was  reasonably  poss ib ly  t rue,  even  i f  i t

conta ined demonstrab le fa lsehoods. "

[26] In  the  present  matter  a l l  three  accused gi lded  the  l i ly  in  their

contest  of  the  admissibi l i ty  of  their  confessions.   For  example,  there

were  cla ims  made  in ter  a l ia  that  an  accused had  been  rehearsed  in

what  to  say  by  the  pol ice  using  a  di fferent  statement .   He  in  fact  made

no  statement .   He  simply  s igned  a  statement  that  was provided  by  the

commissioned  pol ice  off icer  and  had  not  even  signed  the  purport

confession.   I t  is  c lear  that  the  accused wish  to  create  the  impression

that  they  were  not  the  authors  of  the  statements  which  have  been

recorded.   These elements of  the version offered by the  accused appear

to  be  palpably  fa lse.   That  th is  is  so  was  demonstrated  by  legi t imate

cross-examinat ion  on  the  content  of  their  statements  and  by  an

assessment of  the overal l  evidence given by the commissioned off icers.

[27] However  object ive  evidence of  assaul ts  perpetrated  on  the

accused was  noted  by  the  magistrate  in  respect  of  accused 2  and

accused 3.   The residual  effects  thereof  on  the  body  of  accused 1  were

demonstrated  to  th is  court .   The complaints  made  by  accused 3  to  the

Port  St  Johns Heal th  Cl in ic  produced  treatment  in  the  form  of  ant i -

inf lammatory  medicat ion.   The type of  assaul t  described by  the  accused

would  produce  painful  inf lammation  of  the  jo ints  and  muscles.   This

much  was  admit ted  by  the  doctor  f rom the  Port  St  Johns Heal th  Centre

who  gave  evidence.   In  al l  other  respects  she  was  an  extremely

unsat isfactory  wi tness,  prone  to  emotional  outbursts  and  implosions  in
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court  which led to  her  running out  of  court  in  the middle of  her  evidence

without  seeking leave to do so.

[28] Accused 3  had  stated  that  when  he  met  up  wi th  the  doctor  at  the

heal th  centre,  she  smelled  of  l iquor.   Attempts  to  establ ish  whether  th is

was  indicat ive  of  some  sort  of  unprofessional  behaviour  on  her  part  led

to  an  over ly  aggressive  and  outraged  defensive  response  from  the

nurse  who  also  gave  evidence.   I t  is  pla in  that  between  the  nurse  and

the doctor  there was a traumatis ing fear that her  evidence may be found

wanting.   At  best  for  them,  th is  was  so  because the  court  formed  the

dist inct  impression  there  had  been  no  proper  examinat ion  of  accused 3

whereas  there  should  have  been.   I t  was  impressed  upon  the  doctor  by

the  court  that  a  person  in  her  posi t ion  performs  a  vi ta l  funct ion  when

cal led  upon  to  examine  someone  who  has  al leged  to  have  suffered  a

pol ice  assaul t .   The advantage  brought  wi th  i t  is  an  opportuni ty  of

contemporaneous  examinat ion  of  such  an  accused  person that  cannot

be overemphasised.  

[30] Under  cross-examinat ion  the  chal lenge  was  made  to  the  nurse  to

explain  the  or ig in  of  her  note  to  the  effect  that  accused 3  had  been

"beaten  by  community" .   Part  of  her  test imony had  been  that  she  had

seen  that  he  was  l imping.   The uncontested  evidence  of  accused  3  was

that  as  soon  as  he  had  arr ived  from  Gauteng  he  had  presented  himsel f

at  the pol ice stat ion and had been taken into custody.  There had simply

been  no  contact  wi th  members  of  the  local  community.   The  suggest ion

made  to  the  nurse  was  that  th is  detai l  was  fa lse  and  was  inserted  to

detract  f rom the  impression  that  the  in jur ies  had  resul ted  from  assaul ts

in  the  hands  of  the  pol ice.   This  was  met  wi th  a  denial  almost  as

vehement  as  the  denial  that  the  doctor  had  been  under  the  inf luence  of

l iquor  and gave off  the  residual  smel l  of  i ts  ear l ier  intake when she saw

accused  3.   However,  despi te  her  indignat ion  the  nurse  could  not
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explain the or ig in of  her note. 

[31] I t  is  a lso  noteworthy  that  both  accused 2  and  accused 3  cla imed

that  when  they  went  before  the  commissioned  off icers  they  indicated

that  they  wanted  the  assistance  of  their  legal  representat ives.   The

pol ice  denied  that  th is  was  so.   The relevant  entry  on  the  pro  forma

supports  the pol ice version.   And yet  both  accused 2 and accused 3 had

been  escorted  to  the  pol ice  by  their  at torneys.   Both  were  represented

by the same attorney as at  their  f i rst  appearances after  confessions had

been  obtained.   Clear ly  accused 2  and  accused 3  had  an  establ ished

relat ionship  wi th  the  relevant  at torneys.   I t  seems  most  unl ikely  that

accused persons  in  those  ci rcumstances  would  have  been  content  to

make  sel f- incr iminat ing  statements  wi thout  their  at torneys  being

present.   The court  has  considerable  doubt  as  to  whether  such  an

invi tat ion  was  ever  even  extended  to  the  accused.   Even  i f  i t  was,  i t  is

pla in  on  their  version  that  the  reasonable  possibi l i ty  exists  that  their

requests were ignored.

[32] Accused 1  described  in  his  evidence that  subsequent  to  being

trussed  up  and  made  to  hang  between  two  tables  over  an  extended

period  of  t ime  he  could  not  walk  proper ly.   He  tr ied  to  go  up  and  down

the  stai rs  in  order  to  rel ieve  his  condi t ion  but  th is  had  not  been

successful .   Indeed,  af ter  the  protracted  assaul t ,  accused 1  had  been

handed over  to  another  pol iceman wi th  the  instruct ion that  he  should  be

exercised.

[33] Not  only  are  the  complaints  raised  by  the  accused in  respect  of

their  in jur ies  and  such  evidence thereof  as  was  seen  compatible  wi th

the  nature  of  the  al leged  assaul t ,  the extensive  length  of  t ime  taken

over  the  interviews  of  each  accused also  provided  more  than  ample

opportuni ty for  such assaul ts to be made.  
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[34] In  the  ci rcumstances  the  court  was  of  the  view  that  a  reasonable

possibi l i ty  existed  that  the  accused had  al l  been  assaul ted  in  the

manner  described  by  them  and  that  the  resul tant  confessions  and  the

point ing  out  made  by  accused 3  were  not  made  freely  and  voluntar i ly

and wi thout  undue inf luence.   In  the  ci rcumstances the  rul ing  was made

that  the  statements  made  to  the  commissioned  pol ice  off icers  and  the

point ing  out  made  by  accused 3  would  not  form  part  of  the  evidence

against the accused.

[35] The State then closed i ts case.  

[36] An  appl icat ion was  immediately  made  on  behal f  of  the  three

accused for  their  d ischarge  in  terms  of  the  provisions  of  sect ion 174  of

the Criminal  Procedure Act .   

[37] Ms Ngxingwa,  who  appeared  on  behal f  of  the  State  very  properly

conceded  that  in  the  ci rcumstances  of  th is  matter  she  was  unable  to

oppose  the  appl icat ion.   Notwi thstanding  the  concession  i t  is  necessary

for  the  court  to  consider  the  evidence placed  before  i t  in  the  main  tr ial

and  to  determine  whether  or  not  there  is  any  evidence upon  which  a

reasonable  court  act ing  careful ly  may  convict  the  accused.   State  v

Khanyapa  1979 (1) SA 824 (A) 838.   

[38] The evidence of  the  f i rst  three  state  wi tnesses  related  to  the

sight ing  of  the  motor  vehic le  owned  by  accused 1  on  the  night  of  the

events  which  gave  r ise  to  the  charges  which  the  accused faced.   The

evidence described  something  of  a  chase  being  giv ing  to  that  vehic le

wi th  an  exchange of  gunf i re  occurr ing.   The motor  vehic le  is  later  found

at  the  home of  accused 1  and is  taken into  the  pol ice  stat ion .   Al though

there  is  extensive  evidence relat ing  to  the  suspic ious  manner  in  which
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the  vehic le  was  dr iven  about  on  the  night  in  quest ion,  nowhere  in  the

evidence is  the  accused ident i f ied  as  being  in  the  motor  vehicle .   There

is  also  some evidence of  an histor ic  conf l ict  between  accused 3 and the

deceased in  count  1.   The dispute  seems  to  have  involved  catt le

belonging  to  the  deceased.   Evidence given  of  events  on  the  night  in

quest ion  at  the  home  of  the  deceased where  he  was  shot  does  not

ident i fy  any of the protagonists.

[39] Accordingly  there  is  c i rcumstant ia l  evidence against  accused 1

and  to  a  very  l imi ted  extent  against  accused 3.   Two  cardinal  ru les  of

logic  appl ied  to  the  necessary  process  of  reasoning  by  inference  that

ar ises when such evidence is evaluated:

1. The in ference  sought  to  be  drawn  must  be  consis tent  w i th  a l l  

the proved facts .   I f  i t  is  not ,  then the in ference cannot  be drawn.

2. The  proved  facts  should  be  such  that  they  exc lude  every  

poss ib le  in ference  to  be  drawn  f rom  them,  save  f rom  the  one  

sought  to  be  drawn.   I f  they  do  not  exc lude  other  reasonable  

in ference,  then  there  must  be  a  doubt  whether  the  in ference  

sought  to  be drawn is  correct .   R v B lom  1939 (AD) 188 at  202 to 203.

[40] The evidence suggests  that  the  vehic le  belonging  to  accused 1

was  dr iven  in  a  suspic ious  manner  in  the  vicin i ty  of  the  homestead of

the  deceased in  count  1  on  the  night  of  his  death.   I t  also  suggests  that

i ts  dr iver  wanted  to  get  away  from that  area  as  quickly  as  possible  and

did not  want  to be fo l lowed.   The inference sought  to be drawn would be

that  accused 1  drove  the  vehic le  on  the  night  in  quest ion  and  was

responsible  for  the  death  of  the  deceased in  count  1.   However  other

inferences  are  not  excluded  such  as  the  possibi l i ty  that  someone  else

drove  the  motor  vehic le  and  accused 1  was  not  in  i t  and  did  not  in  fact

chase  the  deceased in  count  1  to  the  homestead of  the  deceased.
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Accordingly,  there  remains  doubt  that  the  inference  sought  to be  drawn

is correct.

[41] The same  test  reveals  that  the  inference  sought  to  be  drawn  that

accused 3 had some sort  of  grudge against  the  deceased in  count  1  and

part icipated  in  his  k i l l ing  is  not  the  only  inference  to  be  drawn from the

fact  that  they  may  have  argued  over  catt le  in  the  past.   Accordingly,

there  must  be  doubt  as  to  whether  the  inference  sought  to  be  drawn  is

correct,  namely that he was one of the attackers on that  night.  

[42] No  evidence whatsoever  was  placed  before  the  court  f rom  which

any  inference  could  be  drawn  relat ing  to  the  offences  set  out  in  counts

2, 3 or 4.

[43] In  such ci rcumstances accused 1 and accused 3 must  be given the

benef i t  of  the doubt.   

[44] No  evidence outside  that  contained  in  his  confession  was  placed

before  the  court  in  respect  of  accused 2  and  pertain ing  to  any  of  the

offence wi th which he was charged.

[45] For  these reasons the accused are ent i t led to be discharged at the

close of the State case.   

[46] This  case  presents  another  example  of  one  where  the  State  case

is  almost  ent i re ly  predicated  on  confessions  made  by  the  accused.

There  is  nothing  in  principle  to  be  stated  against  a  prosecut ion

proceeding  in  such  ci rcumstances.   However  ul t imately  a  number  of

fundamental  f laws  in  the  manner  in  which  the  pol ice  handled  their

invest igat ions  into  th is  matter  p laced  the  success  in  i ts  prosecut ion

beyond even the undoubtable ski l l  of  Ms Ngxingwa.
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[47] Ser ious  issues  emerged  which  cal l  for  comment.   I t  is  in  the

interests  of  just ice  that  inroads  are  made  into  the  r is ing  levels  of

ser ious  cr ime  in  this  country.   Much  t ime  is  devoted  to  the  preparat ion

of  and  annual  report  by  the  Minister  of  Pol ice  in  which  comparat ive

stat ist ics  are  set  out .   This  is  done  in  an  attempt  to  address  the  publ ic

demand  for  a  lowering  in  the  levels  of  cr ime  by  the  act iv i t ies  of  the

pol ice.   This  expectat ion  is  matched  in  intensi ty  only  by  the  publ ic

expectat ion  that  there  should  be  an  increase  in  the  number  of

convict ions  f lowing  from  an  increase  in  the  rate  of  success  shown  by

the competent performance by publ ic prosecutors of  the dut ies al located

to them.

[48] Experience of  the  court  wi th  the  invest igat ion of  ser ious  cr ime  by

pol ice  off ic ials  demonstrates  increasingly  a  preference  to  take  a

suspect  before  a  commissioned  off icer  to  obtain  a  confession  rather

than  to  take  a  suspect  before  a  magistrate .   Amongst  others  this  court

has  expressed  reasons  why  i t  is  preferable  to  take  a  suspect  before  a

magistrate .   In  State  v  Ntant iso  and  2  others  CC04/2015  ECHM date  of

judgment  23 August 2017, the fol lowing was stated:  

"Be  that  as  i t  may,  a  considerat ion  of  the  submission

on  the  point  provides  an  opportuni ty  to  revis i t  an

expression of  the  view that  i t  is  more desirable that  an

accused  person  be  taken  to  a  magistrate  for  the

purposes of  making a  statement  wi th  a  v iew to  i t  being

submit ted as a confession in  terms of  the provis ions of

sect ion  217  of  the  Criminal  Procedure  Act  51  of  1977,

than  that  an  accused  person  be  taken  to  a  pol ice

off icer  for  the  same  purpose.   The  requirements  for

admissibi l i ty  in  sect ion  217  of  the  Criminal  Procedure

Act  51  of  1977  are  aimed  at  ensur ing  fa i rness.   The

18



rat ionale  for  the  exclusion  of  a  confession  under  that

sect ion  is  threefold,  namely  the  potent ia l  unrel iabi l i ty

of  the  confession,  the  pr iv i lege  against  sel f-

incriminat ion  and  the  importance  of  proper  behaviour

by  the  pol ice  towards  those  in  custody.   State  v Khan

1997  (2)  SA 611  (SCA).   The vi ta l  ro le  to  be  played by

a magistrate in th is  regard has been stressed for  many

years.  Van den Heever JA stated:  

'The  very  object  of  br inging  an  accused  person  before

a  magistrate  is  to  safeguard  him  against  duress  or

undue  inf luence  in  making  a  statement  which  may  be

used  as  evidence  against  h im.   As  Innes  CJ  pointed

out  in  Bar l in 's  case  at  p  465,  even  the  author i ty  and

the  ascendancy  of  a  pol iceman –  his  ius  reverent ia le  -

may  conceivably  affect  the  exercise  of  f ree  wi l l  unduly

in certa in ci rcumstances. '

R  v  Kuzwayo  1949  (3)  SA 761  (AD)  768.   The  ci tat ion

for  Bar l in 's  case is  R v Bar l in  1926 (AD)  465.   None of

the  wisdom evident  in  the pr incip les  stated  by Van den

Heever  JA  has  diminished  wi th  the  passage  of  t ime.

Indeed,  in  the  era  of  a  const i tut ional  democracy  in  our

country  i t  is  even more  desirable  that  for  the  purposes

of  making  a  confession  which  may  be  used  as

evidence  against  h im  or  her,  an  accused  person

should  preferably  be  brought  before  a  magistrate  in

whose  judic ia l  independence  members  of  the  publ ic

should be conf ident,  rather  than before a  peace off icer

who  is  a  member  of  the  same  agency  of  the  state  as

the invest igat ing  off icer  or  team whose business is  the

pre-tr ial  invest igat ion  of  the  accused  person's

potent ia l  involvement  in  any  case  under  invest igat ion.
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This  would  avoid  the  undesirable  impediment  in

ensuring  that  a  confession  has  been  made  freely  and

voluntar i ly  and  wi thout  undue  inf luence  which  may

otherwise  be  imported  i f  an  accused  person  is  brought

before  a  peace  off icer  who  may  be  connected  wi th  the

invest igat ion  team  or  who  may  be  perceived  by  the

accused  to  be  so  connected.   No  new  duress  is

imported  by  the  ident i ty  of  the  person  as  a  Magistrate

and  a  const i tut ional  cl imate  is  created  in  which  an

accused  person  feels  free  to  speak  of  any  undue

inf luence,  or  worse,  which  he  or  she  may  have

experienced at  the hands of  the pol ice.   Ul t imately  th is

is  an  approach  which  would  enable  more  than  hinder

the atta inment of  that  const i tut ional  goal ,  a fai r  t r ia l ."

[49] I t  is  c lear  f rom  the  evidence in  the  present  matter  that  the

invest igat ion team  sometimes  elected  to  make  use  of  commissioned

off icers  who  were  ei ther  part  of  the  invest igat ion  team  or  part  of  the

personnel  at  the  same  pol ice  stat ion  when  seeking  the  recordal  of  a

confession  or  a  point ing  out.   At  best  the  invest igat ion  team  were  at

l iberty  to  approach  speci f ic  commissioned  pol ice  off icers  wi th  whom

they  may  or  may  not  have  had  an  histor ic  re lat ionship  of  favourable

cooperat ion.   At  worst,  they  were  free  to  turn  to  inhouse  commissioned

off icers  to  be  of  assistance  in  their  moment  of  need.   I f  th is  is  the

bluepr int  of  the  plan  for  an  invest igat ion  leading  to  the  obtaining  of  a

confession,  i t  is  character ised  immediately  by  a  possibi l i ty  of  " inhouse

cooperat ion"  being  rel ied  upon  when  necessary  to  over look

unprofessional  t ransgression  of  fe l low  members  of  the  pol ice  force,

ignor ing  signs  of  what  otherwise  might  emerge  as  reasons  to  f ind  that

the  statement  does not  comply  wi th  the  provis ions of  sect ion 217  of  the

CPA.   Armed  wi th  such  a  blueprint  an  invest igat ing  team  is  more  l ikely
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to  succumb  to  the  temptat ion  of  abusing  i ts  power  and  author i ty  over  a

suspect  under  invest igat ion  than  i t  would  otherwise  be  i f  i t  knew  that

any confession  produced by  the  invest igat ion  could  only  be  recorded by

a magistrate .

[50] Al l  too  frequent ly  commissioned  off icers  who  record  confessions

do  not  use  the  services  of  an  interpreter.   That  he  or  she  and  the

suspect  may  both  speak  the  same  language,  in  th is  case  is iXhosa,  is

not  the  only  considerat ion.   Quest ions  on  the  pro  forma  are  set  out  in

Engl ish.   So  too  are  the  answers  recorded  as  having  been  made by  the

suspect.   The statement  i tsel f  is  recorded  in  Engl ish.   What  is  never

known  is  the  competency  in  Engl ish of  any  part icular  commissioned

off icer.   He or  she is  not  a sworn interpreter.   In court  proceedings,  they

most  of ten  give  evidence making  use  of  the  services  of  an  interpreter.

The rel iabi l i ty  and  accuracy  of  the  statement  is  f requent ly  cal led  into

quest ion.   I t  is  f requent ly  asserted  that  the  statement  was  not  recorded

correct ly  and was not  read back to  the  suspect,  whether  in  Engl ish or  in

the  language  of  i t  or igin.   Many of  the  rout ine  concerns surrounding  the

accuracy  of  the  record  of  proceedings  pertaining  to  the  obtaining  of  a

confession  and  the  level  of  compl iance  therefor  required  by  the

Const i tut ion of  those taking  the  statement  could  be overcome by having

the  addi t ional  input  of  a  sworn  interpreter  during  the  process.

Interpreters  form an integral  part  of  the  Magistrate 's  Court  proceedings.

They  are  almost  invar iably  used  by  magistrates  where  a  confession  is

recorded.   The comments  made  in  Ntant iso  can  be  added  to  by  the

observat ion  that  the  use  of  an  interpreter  would  also  be  of  great

assistance in the attainment of  the const i tut ional  goal ,  a fa i r  t r ia l .

[51] The evidence discloses  that  the  very  nature  and  qual i ty  of

invest igat ion in  th is  matter  would  probably  have  been  mater ial ly

affected  for  the  better  i f  the  invest igat ion  team had  only  had  one  opt ion
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when  i t  came  to  recording  a  confession,  that  of  taking  the  accused

before a magistrate .   

[52] I t  is  a  real i ty  of  our  t imes  that  members  of  the  publ ic  are  more

trust ing  of  members  of  the  judic iary  than  they  are  of  members  of  the

South  Afr ican  Pol ice  force.   The emergence  of  cases  such  as  the

present  in  which  pol ice  brutal i ty  is  revealed  goes  a  long  way  towards

the deter iorat ion of  the  reputat ion  of  the  South Afr ican Pol ice  Service in

the  eyes  of  members  of  the  publ ic.   One  of  the  di rect  effects  that  the

deter iorat ion  of  th is  reputat ion  has  is  afforded  by  the  example  of  an

explanat ion  given  by  many  an  accused  person appearing  in  our  courts

who  states  that  no  ment ion  of  an  assaul t  was  made  to  a  commissioned

pol ice  off icer  because he  or  she  was  just  another  member  of  the  same

force  at  whose hands the  accused had suffered.   Yet  al l  of  th is  could be

avoided,  f rom  the  poor  level  of  integr i ty  demonstrated  in  some

invest igat ions  to  the  fai lure  of  the  prosecut ion  to  secure  the  admission

into evidence of a confession,  i f  pol ice invest igators were obl iged to use

magistrates for the recordal  of  confessions. 

[53] The t ime  may  wel l  have  arr ived  for  the  legis lature  to  give  ser ious

considerat ion  to  the  amendment  of  the  CPA  to  remove  the  possibi l i ty

that  a  confession  might  be  recorded  by  a  commissioned  off icer  of  the

same force  which  is  charged  wi th  invest igat ion dut ies.   This  would  go  a

long  way  to  ensure  that  the  qual i ty  of  invest igat ive  work  shows  the

improvement  which  is  necessary  to  ensure  an  improvement  in  the  rate

of  successful  prosecut ions  for  ser ious  cr imes  in  th is  country.   I  have

l i t t le  doubt  that  i f  members  of  the  South  Afr ican  Pol ice  Services  were

aware  that  at  some  point  dur ing  their  invest igat ion  there  may  wel l  be

magister ia l  scrut iny  of  the  background  leading  to  the  recordal  of  a

confession,  there  would  be  a  resistance  on  the  part  of  the  invest igat ion

team to resort  to the improper use of  pol ice force or v io lence.   
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As  a  resul t  of  the  lack  of  acceptable  evidence  placed  before  th is  court

the fo l lowing orders are made:

ACCUSED       1  

 On  COUNT  1,  the  charge  of  murder,  you  are  found  NOT  GUILTY

and discharged.

 On COUNT 2,  the  charge of  at tempted murder,  you are  found NOT

GUILTY and discharged.

 On  COUNT 3,  the  charge  of  the  unlawful  possession  of  a  f i rearm,

you are found NOT GUILTY and discharged.

 On  COUNT  4,  the  charge  of  the  unlawful  possession  of

ammunit ion, you are found NOT GUILTY and discharged.

ACCUSED       2  

 On  COUNT  1,  the  charge  of  murder,  you  are  found  NOT  GUILTY

and discharged.

 On COUNT 2,  the  charge of  at tempted murder,  you are  found NOT

GUILTY and discharged.

 On  COUNT 3,  the  charge  of  the  unlawful  possession  of  a  f i rearm,

you are found NOT GUILTY and discharged.

 On  COUNT  4,  the  charge  of  the  unlawful  possession  of

ammunit ion, you are found NOT GUILTY and discharged.

ACCUSED       3  

 On  COUNT  1,  the  charge  of  murder,  you  are  found  NOT  GUILTY

and discharged.

 On COUNT 2,  the  charge of  at tempted murder,  you are  found NOT

GUILTY and discharged.

 On  COUNT 3,  the  charge  of  the  unlawful  possession  of  a  f i rearm,

you are found NOT GUILTY and discharged.
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 On  COUNT  4,  the  charge  of  the  unlawful  possession  of

ammunit ion, you are found NOT GUILTY and discharged.

_______________
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