
IN THE HIGH COURT OF SOUTH AFRICA

(EASTERN CAPE DIVISION, MAKHANDA)

CASE NO:  4351/2022

In the matter between

ENOCH MGIJIMA MUNICIPALITY Applicant

And

MINISTER OF FINANCE & OTHERS Respondent

                                                                                                                                                                        

JUDGMENT

                                                                                                                                                                        

BROOKS J:

THE PARTIES AND THE RELIEF SOUGHT

[1] The  appl icant  in  these  proceedings  is  Enoch  Mgi j ima  Municipal i ty,  a  local

authori ty  establ ished  in  terms  of  the  provis ions  of  the  Municipal  Structure’s  Act

117  of  1988,  wi th  i ts  address  at  Komani  wi thin  the  area  of  jur isdict ion  of  th is

court .  

[2] The  1 s t  respondent  is  the  Minister  of  Finance  of  the  Republ ic  of  South

Afr ica, a publ ic off ice bearer appointed by the 3 r d  respondent  and responsible for

the  administrat ion  of  the  Nat ional  Treasury  and  National  Revenue  Fund  from

which  al l  al locat ions  to  local  government  are  made  in  terms  of  the  Const i tut ion

of  the  Republ ic  of  South  Afr ica,  1996  and  the  Publ ic  Finance  Management  Act,

1999.   
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[3] The  2 n d  respondent  is  the  Minister  of  Cooperat ive  Governance  and

Tradi t ional  Affa i rs,  a  publ ic  off ice  bearer  appointed  by  the  3 r d  respondent  and

responsible for  the local  government affa i rs in the Republ ic of  South Afr ica. 

[4] The 3 r d  respondent is the President  of  the Republ ic of  South Afr ica.

[5] The  4 t h  respondent  is  the  Director  General  at  the  Nat ional  Treasury  and  is

i ts account ing off icer.   

[6] The  5 t h  respondent  is  the  Deputy  Director  General  Intergovernmental

Relat ions at the Nat ional  Treasury.   

[7] The  6 t h  respondent  is  the  Nat ional  Cabinet  Representat ive,  a  publ ic

funct ionary  appointed by  the  Nat ional  Execut ive  consequent  upon the  placement

of  the appl icant ’s  affa i rs under  nat ional  intervent ion in terms of  sect ion 139(7)  of

the  Const i tut ion  of  the  Republ ic  of  South  Afr ica,  1996  ( the  Const i tut ion)  in

ci rcumstances which wi l l  become apparent hereunder.

[8] The appl icat ion before the court  was divided into two parts ,  in Part  A of the

Notice  of  Mot ion  the  appl icant  seeks  an  inter im  order  pending  a  review

contemplated  and  set  out  in  Part  B  of  the  Not ice  of  Mot ion.   The  nature  of  the

ini t ia l  re l ief  sought  in  Part  A  of  the  Not ice  of  Mot ion  is  that  of  an  inter im  or

interlocutory  interdict .   This  is  a  remedy  that  is  granted  pendente  l i te  and  is

designed  to  protect  the  r ights  of  the  complaining  party,  in  th is  case  the

appl icant ,  pending  the  f inal isat ion  of  an  act ion  or  appl icat ion  launched  to

establ ish the respect ive r ights of  the part ies,  in th is case the rel ief  contemplated

in Part  B of the Not ice of Mot ion.  A determinat ion of the inter locutory rel ief  does

not  involve  the  f inal  determinat ion  of  the  r ights  of  the  part ies,  and  does  not

affect  such determinat ion.   I f  granted,  the  effect  thereof  is  to  freeze the  posi t ion

only  unt i l  the  court  determines  what  the  f inal  r ights  are.   Jordan  and  Another  v

Penmi l l  Investments CC and Another  1991(2) SA 430 (E).

[9] In  the  inter im  rel ief  the  appl icant  seeks  an  order  interdict ing  and

restraining  the  1 s t  respondent  f rom  withholding  and  compel l ing  him  to  pay

funding  referred  to  as  “ the  equi table  share  al locat ion  to  the  appl icant  made  in

terms  of  sect ion  214  of  the  Const i tut ion  and  the  Publ ic  Finance  Management

Act,  1999.”   These  being  motion  proceedings  the  approach  towards  the

assessment of  the ent i t lement of  the appl icant to the rel ief  that  i t  seeks in Part  A
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of  the  Not ice  of  Mot ion  is  that  set  out  in  Spur  Steak  Ranches  Limited  v  Saddles

Steak Ranch  1996(3) SA 706 (C) at  714A-F as fo l lows:

“The wel l -known requirements for the grant of  an interdict  are-

1. A clear  r ight  or  a  r ight  prima facie  establ ished,  though open to  some  

hdoubt;

2. A wel l -grounded apprehension of  i r reparable  harm i f  the  interim rel ief

is not granted and ul t imate rel ief  is granted;

3. A balance  of  convenience  in  favour  of  the  grant ing  of  interim  rel ief ;  

and

4. The absence of any other sat isfactory remedy.

Save  that  the  requirement  of  a  prima  facie  r ight  establ ished,  though  open

to some  doubt,  is  the  threshold  test,  the  factors  are  not  considered

separately or  in  isolat ion,  but  in  conjunct ion  wi th  one  another  in  the

determinat ion of whether  the  court  should  exercise  i ts  overr id ing  discret ion

in favour of  the grant  of  inter im  rel ief .    I  refer  here  to  Olympic  Passenger

Services (Pty) L imi ted  v  Ramlagan  1957(2)  SA  382  (D),  Eriksen  Motors,

Welkom Limited v Protea  Motors,  Warrenton  &  Another ,  1973(3)  SA 685  (A)

and Beechem Group Limited v B-M Group (Pty) Limi ted  1977(1) SA 50 (T).   

In  determining whether  the appl icant  crossed the threshold the r ight  re l ied  

upon  for  a  temporary  interdict  need  not  be  shown  by  a  balance  of  

probabi l i t ies,  i t  is  enough,  i f  i t  is  prima  facie  establ ished,  though  open  to  

some  doubt.   The  proper  approach  is  to  take  the  facts  set  out  by  the  

appl icant  together  wi th  any  facts  set  out  by  the  respondents,  which  the  

appl icant  cannot  dispute,  and  to  consider  whether,  having  regard  to  the  

inherent  probabi l i t ies the appl icant  should,  not  could,  on those facts  obtain

a f inal  rel ief  at  the tr ial . ”

OPPOSITION TO THE APPLICATION

[10] The appl icat ion  was opposed by the  1 s t  respondent,  the 4 t h  respondent,  the

5 t h  respondent  and  the  6 t h  respondent.   In  argument  the  basis  of  the  opposi t ion

was conf ined to technical  issues, namely –

1. The  val id i ty  of  the  c la im  made by  the  app l icant  that  i t  had approached  the  

cour t  in  terms of  a val id  resolut ion taken by i ts  counci l .
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2 The  issues  re lat ing  to  the  c la im  made  by  the  appl icant  that  the  mat ter  is  

urgent .

3. An  asser t ion  that  the  appl icant  should  be  non-su i ted  for  non-compl iance  

wi th the prov is ions of  sect ion  40 of  the Intergovernmental  Re lat ions  

Framework Act ,  13 of  2005 before the launch of  proceed ings.

[11] The t ime per iods set  out  in  the Not ice of Mot ion were author ised by Lowe J

in  a  di rect ive  issued  on  15 t h  December  2022.   On  the  morning  of  20 t h  December

2022,  the  date  targeted  by  the  appl icant  in  Part  A of  the  Not ice  of  Mot ion,  the

appl icant  was faced wi th  a  logist ical  d i ff icul ty.   I ts  local  at torneys of  record  were

closed  for  the  recess  per iod  and  had  fai led  to  ensure  that  the  court  f i le  was

furnished  wi th  at  least  a  copy of  the  founding  aff idavi t  and the  Not ice  of  Mot ion.

The  answering  aff idavi t  deposed  to  on  behal f  of  the  part icipat ing  respondents

had  been  f i led  of  record.   The  court  postponed  the  matter  unt i l  29 t h  December

2022  and  reserved  the  quest ion  of  wasted  costs.   This  was  not  only  to  enable

the  appl icant  to  place  the  court  f i le  in  proper  order,  i t  was  also  to  provide  the

part ies  wi th  an  opportuni ty  to  resolve  the  issues  between  them  extracuria l ly

Al though  not  successful  such  opportuni ty  was  ut i l ised  by  the  part ies  who

reported having held a meet ing on the 23 r d  of  December 2022.   On resumption of

proceedings  on  29 t h  December  2022  the  appl icant  had  f i led  a  replying  aff idavi t .

The part ic ipat ing respondents moved an interlocutory appl icat ion for leave to  f i le

two  further  aff idavi ts.   That  appl icat ion  was  not  opposed;  the  appl icant  had  had

the  foresight  to  deal  wi th  the  al legat ions  made  in  the  aff idavi ts  sought  to  be

introduced  in  i ts  reply ing  aff idavi t .   In  the  ci rcumstances  the  court  granted  the

respondents  leave  to  f i le  the  further  aff idavi ts.   The  costs  of  the  inter locutory

appl icat ion were ordered to be costs in the cause.

URGENCY

[12] [ In  the  founding  aff idavi t  the  appl icant  set  out  the  urgency  cla imed  in  the

fol lowing manner – 

“The  equi table  share  that  the  1 s t  respondent  has  decided  to  wi thhold  from  

the  appl icant  was  payable  on  the  7 t h  of  December  2022,  that  date  has  

recent ly  passed  and  the  1 s t  respondent  has  not  paid  same.   Instead  of

paying the  equi table  share  the  1 s t  respondent  came  wi th  a  condi t ion  and

proposal  that  was  mani fest ly  unlawful ,  namely  that  certain  individuals  be

employed.  The  appl icant  considered  that  condi t ion  and  proposal  and  could

not agree for  reason that  i t  was unlawful .   As a Minister the 1 s t  respondent  does
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not have  powers  to  appoint  nor  to  recommend to  the  appl icant  who  to  appoint.

I  have ment ioned above that the appl icant  responded to the 1 s t  respondent  

on 13 December 2022, since then the 1 s t  respondent has not communicated

with  the  appl icant.   At  least  at  the  t ime  of  signature  of  th is  aff idavi t  I  was  

not  aware  of  any  correspondence  from  the  1 s t  respondent  subsequent  to

the 13  of  December  2022.   The  matter  is  urgent  because  operat ions  of  the  

appl icant  depend  on  the  expendi ture  sourced  from equi table  share,  i t  is  a  

l i fe  and  blood  of  the  appl icant.   Non-payment  thereof  wi l l  prejudice  the  

appl icant  since i t  wi l l  not  be able to  pay service providers,  as required,  by  

the  very  norms  and  standards  set  and  moni tored  by  the  1 s t  respondent

under the  Local  Government  Municipal  Finance  Management  Act ,  2003.

The non- payment  of  service  providers  may  resul t  to  the  appl icant  being  taken

to court  and having  to  pay interest  and  legal  costs,  the  amount  due  which  the

1 s t  respondent  wi l l  regard  as  wasteful  expendi ture  and  yet  another  indicat ion

of lacking  f inancial  controls.   The  appl icant  uses  the  equi table  share  to  pay  

salar ies  for  i ts  staff .   I ts  non-payment  by  the  1 s t  respondent  wi l l  resul t  in  

these  workers  not  being  paid  despi te  the  appl icant  being  contractual ly

bound to  them.   This  may  resul t  to  these  workers  engaging  in  str ikes  and

impeding the  abi l i ty  of  the  appl icant  to  provide  services  to  the  communit ies

that i t  is  legal ly  and  const i tut ional ly  bound  to  serve,  such  as  providing  water

and other  services  which  are  essent ial  wi th  the  exercise  and  enjoyment  of  the  

const i tut ional  r ights  by  these  communit ies.   The  salar ies  need  to  be  paid

by the  20 t h  of  December  2022.   In  the  event  the  appl icant  experiences labour  

instabi l i ty  this  wi l l  dent  i ts  image  to  the  potent ia l  investors  that  the

appl icant  is  working  so  hard  to  at tract ,  i t  wi l l  also  prejudice  the  communit ies

that are so  desperately  in  need  of  the  basic  municipal  services.   The

appl icant  is wi thout  any  other  remedy  except  approaching  th is  Honourable

Court  on an urgent  basis,  so  as  to  obviate  a  cr is is  that  may  ensue  as  a

resul t  of  the non- payment  of  i ts  staff  and service providers.   In  terms of  the

contractual  terms and  condi t ions  between  the  appl icant  and  i ts  workers’

salar ies are paid on the 25 t h  of  every month,  but  due to  the fact  that  the 25 t h  of

December fa l ls on  Christmas  day  the  appl icant  normal ly  pays  salar ies  on  the

20 t h  which is basical ly  5  days  away.  I f  payment  of  the  salar ies  does  not

happen as per norm  chaos  wi l l  ar ise  and  labour  unrest  is  real i ty.   An  ordinary

form of appl icat ion  is  l ikely  to  defeat  the  purpose  of  the  appl icat ion  since  by

the t ime  the  matter  is  argued  the  decis ion  of  the  1 s t  respondent  shal l  run  i ts  

course, s ince such decisions endure for a per iod of 4 months.  
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I  would  l ike  to  indicate  that  at  the  end  of  that  period  the  appl icant  shal l

have suffered untold  damage.   Inasmuch as the 1 s t  respondent  communicated i ts

intent ion  to  wi thhold  the  appl icant ’s  equi table  share  on  the  23 r d  of

November 2022  the  appl icant  could  not  have proceeded to  court  on  the  basis  of

that intent ion,  this  is  because  the  1 s t  respondent  a lso  invi ted  the  appl icant  to  

make representat ions wi th in 7 days from that  date.   Any appl icat ion to th is  

court  would have been premature.   The appl icant  made representat ions on 

the  28 t h  of  November  2022,  st i l l  as  at  that  date  there  would  have  been  no  

basis for the appl icant  to in i t iate these proceedings since the appl icant had

to  wai t  for  the  1 s t  respondent  to  consider  i ts  representat ions.   At  the

counci l  meet ing  of  the 8 t h  of  December 2022 st i l l  i t  was not  c lear  whether  the

1 s t  respondent  would  wi thhold  the  equi table  share,  but  in  ant icipat ion  of  that  

eventual i ty  the  appl icant ’s  counsel  resolved  in  that  event  an  urgent  

appl icat ion  would  have  to  be  ini t iated.   I t  has  since  become clear  that  the  

1 s t  respondent  has  taken  a  decis ion  to  wi thhold  the  equi table  share.   The  

need  to  approach  court  only  arose  once  th is  became  evident,  i t  now  is.

The appl icant  could not have approached court  at  any t ime other than now.

Moreover,  appl icant  wi l l  not  obtain  any  adequate  rel ief  at  any  t ime  in  any  

other  proceedings  inst i tuted  in  the  ordinary  course,  i f  th is  Honourable

Court  does  not  indulge  the  appl icant  that  wi l l  be  the  end  of  the  matter,  and

al l  the ant icipated damage shal l  occur wi th persistent consequences.  In that

eventual i ty  the appl icant  shal l  have been denied a r ight  of  access to  court ,

as  enshr ined  in  the  Const i tut ion,  this  court  can  nei ther  countenance  nor  

just i fy such a contravent ion.”

[13] The  part ic ipat ing  respondents  who  opposed  the  appl icat ion  rely  heavi ly  on

the  content  of  the  two  aff idavi ts  introduced  into  the  matter  on  29 t h  December

2022,  in  support  of  the  argument  that  any  urgency  there  may  have  been  in  the

matter  was  dispel led  by  the  appl icant ’s  own act .   In  the  addi t ional  aff idavi ts  i t  is

al leged that  in  fact  the salar ies  due to  be  paid by the appl icant  were  paid  on  the

15 t h  of  December  2022.   No  attack  is  made  in  the  supplementary  aff idavi ts  on

the al legat ions pertaining to  the  requirement  cla imed by the  appl icant  that  i t  has

to  pay  service  providers.   In  the  reply ing  aff idavi t  the  appl icant  explains  that

only  the  monetary  element  of  the  salaries  due  had  been  paid  into  the  bank

accounts  of  the  appl icant ’s  counci l lors  and  employees.   This  had  been  done  in
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order  to  avoid  protests.   The  port ion  of  the  salar ies  normal ly  paid  to  the  South

Afr ican  Revenue  Service,  to  the  relevant  medical  aid  and  pension  funds  could

not be, and were not,  in fact paid.   

[14] On the facts al leged by the appl icant  and those al leged by the respondents

that the appl icant cannot  d ispute I  am sat isf ied that the appl icant was just i f ied in

br inging the appl icat ion as a matter of  urgency.

[15] Given  the  occurrence  of  the  various  publ ic  hol idays,  a l though  the  t ime

table  envisaged  by  the  appl icant  was  t ight,  i t  provided  the  only  mechanism

whereby  the  appl icant  could  address  i ts  l iquidi ty  issues  effect ively  before  i ts

si tuat ion  worsened.   I t  is  convenient  to  refer  to  the  judgment  in  th is  Divis ion  of

Oliver  Reginald  Tambo Distr ict  Municipal i ty  v  Independent  Electoral  Commission

and  Others  1995/2021,  2021  ZAECMHC 31,  24  August  2021  where  the  fo l lowing

is stated at para [11] :

“The court  has a wide discret ion.   I t  is  incumbent upon i t  to  ensure that  i ts  

Const i tut ional  ro le in providing access to just ice is not vetted by placing an

emphasis on form regulated by  the  Uni form Rules of  Court  over  substance  

in  ci rcumstances  where  the  need  for  speedy  intervent ion  is  c lear ly  

demonstrated  on  the  facts  set  out  in  the  founding  aff idavi t .   The  present  

matter  contains al legat ions which reveal  a signi f icant  fa i lure on the part  of  

an  execut ive  mayor  to  perform  wi th  due  di l igence  certain  basic  dut ies  

required  of  h im.   There  are  also  al legat ions  that  demonstrate  that  the  

electoral  commission  has  fai led  to  deal  effect ively  wi th  communicat ions

from the  appl icant  addressing  the  need  to  ignore  a  communicat ion  from  i ts

act ing Municipal  Manager  relat ing  to  the  replacement  of  counci l lors.   At  the

end of the  day  the  appl icat ion  reveals  that  the  electoral  commission  in  any

event fa i led  to  promulgate  the  names  of  some  of  the  respondents  who  are

intended by  the  relevant  local  municipal i t ies  to  replace  others  as  their

counci l lors wi thin  a  distr ict  municipal i ty.   The  prejudice  to  them  is  sel f-

evident.   These al legat ions  are  largely  unchal lenged.   I t  is  pla in  that  v iewed

from the prospect ive  of  const i tut ional i ty  and  publ ic  pol icy  such  ci rcumstances

require speedy  attent ion.   The  urgency  too  is  sel f-evident.   The  appl icant

should not be  penal ised  for  i ts  fa i lure  to  address  the  issue  of  urgency  more

direct ly in the  founding  aff idavi t .   Indeed,  had  i t  done  so,  many  of  the  same

factual  a l legat ions  and  legal  conclusion  as  are  set  out  in  the  founding
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aff idavi t  a l ready  would  merely  have  been  repeated  under  an  appropriate

subheading relat ing  to  urgency.    The matter  is  ent i re ly  dist inguishable  from

one which addresses  a  purely  commercial  dispute  such  as  Caledon  Street

Restaurants cc v Monica d’Aviera  1998 JOL 183(2) SE.”

THE RESOLUTION

[16] The appl icant re l ies on a precaut ionary resolut ion taken in respect of  these

proceedings  on  8 t h  December  2022.   A  copy  of  the  extract  of  the  Minutes  of  a

special  counci l  meet ing  of  the  appl icant  is  annexed  to  the  founding  aff idavi t .   I t

is  evident  f rom the  foot  of  the  annexure  that  on  13  December  2022  the  speaker

cert i f ied  the  correctness  of  the  extract  of  the  Minutes.   Sect ion  110  of  the  Local

Government Municipal  System’s Act 32 of 2000 reads as fol lows:

“Certain  cert i f icates  to  be  evidence  in  legal  proceedings  against  a  

municipal i ty.   

A  cert i f icate  which  purports  to  be  signed  by  a  staff  member  of  the  

municipal i ty and which cla ims that the municipal i ty used the best known or  

the  only,  or  the  most  pract icable  and  avai lable  methods  in  exercis ing  any

of i ts  powers  or  performing  any  of  i ts  funct ions,  must  on  i ts  mere  product ion  

by any person be accepted by the court  as evidence of that  fact.”

[17] Counsel  for  the respondents referred to an Agenda that  had been produced

for  the  relevant  counci l  meet ing  and  highl ighted  the  fact  that  nowhere  on  the

agenda  was  there  a  reference  to  any  such  resolut ion.   Various  other  arguments

were  advanced  on  behal f  of  the  respondents  to  address  the  probabi l i t ies

surrounding  this  issue.   Mot ion  proceedings  are  not  designed  to  assess  the

probabi l i t ies  in  any  set  of  facts  placed  before  the  court  in  aff idavi ts  f i led  of

record  in  such  proceedings.   National  Director  of  Publ ic  Prosecut ions  v  Zuma

2009(2) SA 277 (SCA) para [26].   

[18] Moreover,  the  fact  of  the  existence  of  the  resolut ion  was  clear ly  stated  by

the  appl icant  in  i ts  founding  aff idavi t .   This  al legat ion  is  supported  by  the

product ion of the extract of  the Minutes from the relevant counci l  meet ing.  Upon

the appl icable test  the al legat ion  fa l ls  to  be  accepted.   The provisions of  sect ion

110  of  the  Local  Government  Municipal  System’s  Act  32  of  2000  provide  a

further  basis  upon  which  that  fact  should  be  accepted  by  the  court  for  the

purposes of the present appl icat ion.    
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THE INTERGOVERNMENTAL RELATIONS FRAMEWORK ACT 13 OF 2005

[19] What  remains  of  the  respondents’  technical  points  is  that  re lat ing  to  the

obl igat ions  created  by  the  Intergovernmental  Relat ions  Framework  Act  13  of

2005.   In  the  appl icant ’s  founding aff idavi t  extensive  al legat ions are  made about

the  history  of  the  matter.   I t  is  apparent  therefrom  that  in  2018  in  an  attempt  to

deal  wi th  the  f inancial  cr isis  then  evident  in  the  administrat ion  of  the  appl icant

the  Provincial  Execut ive  intervened  in  the  affa i rs  of  the  appl icant  ut i l is ing  the

provis ions  of  sect ion  139  of  the  Const i tut ion.   Eventual ly  th is  was  fo l lowed  by  a

decis ion  on  the  part  of  National  Government  to  intervene  in  the  affa i rs  of  the

appl icant  under  sect ion  139(7)  of  the  Const i tut ion.   Of  th is  and  of  subsequent

events the appl icant  states the fo l lowing in the founding aff idavi t :

“Since  the  appl icant  was  of  the  view  that  any  processes  intended  to  

genuinely put i ts affa i rs in order,  that is wi th in the law, is acceptable,  the

appl icant  d id  not  see  a  need  to  resist  the  intervent ion  of  the  National  

Government which took place a top and already exist ing f inancial  recovery

plan imposed by the Provincial  Execut ive Counci l  and which had  already  been

made an order of  court  as Annexure EMM2 attests.   This  intervent ion  brought

about  the appointment  of  the 6 t h  respondent as the Nat ional  Cabinet

Representat ive to faci l i tate  the intervent ion and which new terms  of  reference.

I  at tach hereto the let ter received from the Nat ional  Government  advising  the

appl icant  of  the intervent ion under sect ion 139(7),  I  mark  Annexure  EMM4.

I  refer the court  to  the terms of  reference of the 6 t h  respondent more shal l  be

said about them in due course.   In need to digress and state  that  at  the t ime

of imposing the nat ional  intervent ion the appl icant  had  gone  through

elect ions and a new counci l  was then in place as from the 1 s t  of  November

2021.   The counci l  welcomed the responsibi l i t ies of  the 6 t h  respondent  and

largely agreed wi th his diagnosis of  the problems besett ing the  appl icant  which

related to revenue enhanced measures which could give the  appl icant

f inancial  stabi l i ty.
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From  the  above  i t  is  clear  that  the  nat ional  intervent ion  took  place  in  the  

face  of  an  exist ing  f inancial  recovery  plan  which  the  appl icant  was  busy  

implementing  and  had  made  signi f icant  progress.   That  f inancial  recovery  

plan  had  been  prepared  by  the  f inancial  recovery  services  located  wi th in

the off ice  of  the  3 r d  respondent.   I t  was  my  expectat ion  and  that  of  the

appl icant  that  the  nat ional  intervent ion  process  would  take  over  the

implementat ion of the  exist ing  f inancial  recovery  plan  since  the  appl icant

had already made signi f icant  progress  in  i ts  implementat ion.   I ronical ly  the

6 t h  respondent cr i t ic ised  the  f inancial  recovery  plan  already  in  existence  and

promised to prepare,  or  cause  to  be  prepared,  a  new  one.   There  has  been

of late at tendance  on  the  part  of  the  6 t h  respondent  to  embrace the  recovery

plan as a matter  of  convenience and insist  on the appl icant  implementing i t ,  and

later  object  to  act ions  taken  by  the  appl icant ’s  funct ionar ies  to  implement  

the  f inancial  recovery  plan.   This  has  caused  confusion  wi th in  the

appl icant ;  i t  has  also  lef t  appl icant  suspect ing  that  the  6 t h  respondent  is  not

genuine about  taking the appl icant  to  f inancial  heal th.   I t  is  also clear  that  the

appl icant  has  been,  and  st i l l  remains  under  intervent ion  albei t  under  a  

nat ional  dispensat ion  as  opposed  to  the  previous  one  which  came  from  

Provincial  Government.   In  the  course of  the  nat ional  intervent ion  through  

the  Nat ional  Cabinet  Representat ive  there  were  certain  di fferences  which  

arose  making  the  appl icant  doubt  the  effect iveness  of  the  intervent ion.   

Chief  amongst  these  was  the  fa i lure  of  the  Nat ional  Cabinet

Representat ive to  produce  a  f inancial  recovery  plan,  none  has  come  forth  to

date.  These di fferences  resul ted  in  the  appl icant  invoking  the  dispute

resolut ion mechanism  under  the  Intergovernmental  Relat ions  Framework  Act

2005 raising the dispute wi th regard to the effect iveness of the intervent ion

and readiness  of  the  6 t h  respondent  to  l ive  up  to  his  terms  of  reference.   I

at tach hereto  the  let ter  sent  to  the  1 s t  respondent  under  marked  Annexure

EMM5.  I t  wi l l  be  evident  f rom the  content  of  the  let ter  that  the  appl icant  had

genuine concerns  about  the  6 t h  respondent  and  the  eff icacy  of  the  ent i re

intervent ion. The  above  course  of  act ion  was  ini t iated  by  the  appl icant  s ince

the relat ions wi th  the  6 t h  respondent  were  mount ing  and  compromising  the

abi l i ty of  the appl icant  to  move  away  from  i ts  f inancial  instabi l i ty,  as  an

example during May  2022  the  appl icant  prepared  a  budget  for  adopt ion  by

counci l ,  the 6 t h  respondent wrote to  the appl icant  through my off ices and that of

the speaker commenting  on  the  budget.   The  counci l  of  the  appl icant

adopted the budget  subject  to  the  comments  made  by  the  6 t h  respondent,  a
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la ter communicat ion from  the  5 t h  respondent  suggested  that  the  counci l  ought

to have sought  concurrence  of  the  6 t h  respondent  as  opposed  to  mere

consul tat ion.  This requirement does not  appear in the terms of the reference,

not is i t  part  of  the  extent  statutory  provis ions,  th is  issue  was  deal t  wi th  in

Annexure EMM5 referred to above.”

[20] A reading  of  Annexure  EMM5  to  the  founding  aff idavi t  being  a  let ter  dated

the  22 n d  November  2022  addressed  to  the  1 s t  respondent  and  headed  “Not ice  in

terms  of  sect ion  40(1)(a)  of  the  Intergovernmental  Relat ions  Framework  Act  13

of  2005”  indeed  reveals  an  intent ion  on  the  part  of  the  appl icant  to  declare  a

dispute  in  respect  of  co-operat ive  assistance.   A response  to  th is  let ter  is  a lso

attached  to  the  founding  aff idavi t .   The  response  is  a  let ter  wr i t ten  on  a

let terhead  of  the  4 t h  respondent  and  dated  23 r d  November  2022.   This  let ter

indicates  the  4 t h  respondent ’s  intent ion  to  invoke  the  provis ions  of  sect ion

216(2)  of  the Const i tut ion read together  wi th  sect ion 38 of the Local  Government

Municipal  Finance  Management  Act  56  of  2003  wi th  the  effect  of  stopping

payment  of  the  funding due to  the  appl icant .   The appl icant  was therein  afforded

a  mere  7  working  days  wi th in  which  to  submit  wr i t ten  representat ions  about  the

proposed stopping of funds.   

[21] On these  facts,  in  my  view,  there  is  no  room to  argue successful ly  that  the

appl icant  was  expected  to  invoke  the  provis ions  of  sect ion  41  of  the

Intergovernmental  Relat ions  Framework  Act  13  of  2005  once  again  before

approaching  th is  court .    The  fol lowing  statement  again  drawn  from  Ol iver

Reginald  Tambo  Distr ict  Municipal i ty  v  Independent  Electoral  Commission  and

Others supra at para [16] is apposi te  to the ci rcumstances of th is matter.

“ In  such  ci rcumstances  i t  is  d i ff icul t  to  imagine  what  else  the  appl icant  

could  have  done  in  an  attempt  to  sett le  the  dispute  that  had  arisen.   

There  was  also  an  obl igat ion  on  the  part  of  the  1 s t  respondent  as  an  

Organ  of  State  to  make  every  reasonable  effort  to  resolve  the  dispute,  

what  was required was a response to the appl icant ’s let ter fol lowed by a  

genuine attempt to resolve the dispute.”

In  my  view  the  extract  f rom  the  Ol iver  Reginald  Tambo  Distr ict  Municipal i ty  v

Independent  Electoral  Commission  and  Others  judgment  is  pert inent  to  the

conduct  of  the  1 s t  respondent  in  th is  matter.   I t  is  fur ther  apposi te  to  note  that

the  Supreme  Court  of  Appeal  has  extended  the  duty  to  exhaust
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in tergovernmental  d ispute  resolut ion  processes  under  the  Intergovernmental

Relat ions  Framework  Act  13  of  2005  even  to  those  decisions  that  do  not

ul t imately  resul t  in  l i t igat ion,  but  a lso  to  those  that  entai l  the  taking  of  an

adverse  decis ion  against  another  Organ  of  State  such  as  the  decis ion  taken  by

the  1 s t  respondent  which  forms  the  subject  of  the  contemplated  review.   Eskom

Holdings SOC Limited v Resi l ient  Propert ies  2021(1) Al l  SA 668 (SCA) para [84].

[22] Consequent ly,  in  my  view  there  is  no  meri t  in  any  of  the  technical  points

adopted  for  argument  on  behal f  of  the  respondents.   I t  is  to  be  noted  that  no

argument  was  advanced  by  counsel  appearing  on  behal f  of  the  respondents

against  that  p laced  before  the  court  on  behal f  of  the  appl icant  to  address  the

requirements  of  an  inter locutory  interdict  and  the  suff ic iency  of  the  appl icant ’s

case  in  th is  regard.   Such  an  approach  adopted  by  or  on  behal f  of  the

part icipat ing  respondents  appears  to  const i tute  a  del iberate  step  away  from  the

spir i t  and  provisions  of  the  Intergovernmental  Relat ions  Framework  Act  13  of

2005.   Such  a  step  is  regrettable  part icularly  where  the  resul tant  arguments

adopted  are  devoid  of  meri t  and  invi te  the  undesirable  prospect  of  an  adverse

costs order being made against the respondents.   

THE INTERLOCUTORY INTERDICT

[23] The  requirements  for  the  establ ishment  of  an  ent i t lement  to  an

interlocutory  interdict  have  been  reaff i rmed  recent ly  by  the  Const i tut ional  Court

in  Eskom  Holdings  SAC  Limited  v  Vaal  River  Development  Associat ion  (Pty)

Limited  and  Others  CCT 44/2022  ZACC 44  23  December  2022,  para  [253].   I t  is

convenient  to  deal  wi th  these  requirements  as  they  are  addressed  by  the

appl icant  ser iat im  and as fo l lows.

[24] Prima facie       r ight      :

The  proceedings  which  support  Part  A  of  the  Not ice  of  Mot ion  are  about  the

protect ion  of  the  r ights  of  the  appl icant  to  receive  or  to  be  paid  funding  in  the

form of the equi table share.   The r ight  to be paid the equi table share ar ises from

sect ion 214 of  the Const i tut ion which provides as fo l lows:

“Equi table shares and al locat ions of revenue:
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1. An Act of  Parl iament must provide for –

(a) The  equi table  div is ion  of  revenue  raised  nat ional ly  among  the

National  Provincial  and Local  spheres of Government;

(b) The  determinat ion  of  each  province’s  equi table  share  of  the

Provincial  share of that revenue; and

(c) Any other  al locat ions to  provinces,  local  government of  municipal i t ies

from the Nat ional  Government share of that revenue and any 

condi t ions on which those al locat ions may be made.”

The  Divis ion  of  Revenue  Act  5  of  2022  [DORA]  is  the  Act  of  Parl iament  that  has

been promulgated as contemplated in  sect ion  214 of  the  Const i tut ion.   Sect ion 5

of DORA provides as fo l lows:

“Equi table div is ion of local  government share among municipal i t ies –

1. Each  municipal i ty ’s  equi table  share  of  local  government  share  of  

revenue  raised  Nat ional ly  in  respect  of  the  2022/23  f inancial  year  is  set

out in column A of  schedule 3.

2. The  envisaged  equi table  share  for  each  municipal i ty  of  revenue  

ant icipated to  be raised Nat ional ly  in  respect  of  the 2023/24 f inancial  year  

and  the  2024/25  f inancial  year  and  which  is  subject  to  the  Division  of  

Revenue Act  for  those f inancial  years is set out in column B of schedule 3.

3. The  Nat ional  department  responsible  for  local  government  must  

t ransfer a municipal i ty ’s equi table share referred to in subsect ion (1) to the

pr imary bank account  of  the municipal i ty  in  three transfers on 6 July  2022,  

7  December  2022  and  15  March  2023  in  the  amounts  determined  in  terms

of sect ion 22(2).”

In  National  Treasury  v  Opposi t ion  to  Urban Tol l ing  Al l iance  2012(6)  SA 223 (CC)

at para [51] the Const i tut ional  Court  stated:

“ I f  the r ight asserted in a cla im for an inter im interdict  is sourced from the

Const i tut ion i t  would be redundant to enquire whether that r ight exists.”
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In my view the appl icant has establ ished a prima facie  r ight  to  be paid funding in

the form of the equi table share that  is targeted by Part  A of  the Notice of Mot ion.

[25] A reasonable  apprehension of  i r reparable  and imminent  harm to  the  r ight  i f

the interdict  is not granted  :

I t  is  c lear  that  the  1 s t  respondent  has  wi thheld  the  payment  of  the  December

2022  equi table  share  that  was  due  to  be  paid  to  the  appl icant.    The  decision  to

wi thhold  the  equi table  share  mater ia l ly  and  adversely  impacts  upon  the

appl icant ’s  r ight  to  payment  of  the  equi table  share.   The  appl icant  has  an

obl igat ion  to  provide basic  municipal  services  to  members  of  the community  who

l ive wi th in i ts area of jur isdict ion.    Sect ion 152 of the Const i tut ion provides:

“Objects of  local  municipal i ty-

1. The objects of  local  government are –

(a) To provide democrat ic and accountable government for local  

communit ies;

(b) To ensure the provis ion of services to  communit ies in a 

sustainable manner;

(c) To promote social  and economic development;

(d) To promote a safe and heal thy environment;  and

(e) To  encourage  the  involvement  of  communit ies  and  community  

organisat ions in the matters of  local  government.

2. A  municipal i ty  must  str ive  wi th in  i ts  f inancial  and  administrat ive  

capaci ty  to achieve the objects set out in subsect ion (1).”

I t  is  c lear  that  in  providing  basic  municipal  services  the  appl icant  does  so  in

ful f i lment  of  i ts  Const i tut ional  obl igat ion.  In  Joseph  and  Others  v  Ci ty  of

Johannesburg  and  Others  2010(4)  SA 55  (CC)  the  Const i tut ional  Court  held  as

fol lows in para [47]:

“ In  my  view  therefore  when  ci ty  power  suppl ied  electr ici ty  to  Enondale  

Mansions i t  did so in fu l f i lment of  the Const i tut ional  and statutory dut ies  of

local  government  to  provide  basis  municipal  services  to  al l  persons  l iv ing  

in  i ts  jur isdict ion.   When the appl icants  received electr ic i ty,  they  did  so by  
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vir tue of their  corresponding publ ic law r ight to receive this basic municipal

service.”

In  my  view  i t  is  c lear  that  the  decis ion  to  wi thhold  payment  of  the  equi table

share  frustrates  the  const i tut ional  obl igat ions  imposed  upon  the  appl icant.   I t  is

by  the  inst i tut ion  of  these proceedings and part icularly  by  seeking  the  rel ief  that

i t  does  in  Part  A of  the  Not ice  of  Mot ion  that  the  appl icant  seeks  to  protect  that

r ight  to  provide  basic  municipal  services.   The  protect ion  of  the  r ight  in  the

nature  of  the  rel ief  sought  wi l l  be  pending  the  review  of  that  decis ion  as

contemplated in Part  B of the Not ice of Mot ion.

[26] The balance of convenience

In  Economic  Freedom Fighters  v  Gordon  2020(6)  SA 325 (CC)  the  Const i tut ional

Court  held the fol lowing at para [42]:

“Before a court  may grant an interim interdict  i t  must  be sat isf ied that  the

appl icant  for  an interdict  has good prospects of  success in the main review.

The cla im for review must  be based on strong grounds which are  l ikely  to

succeed,  th is requires the court  adjudicat ing the interdict  appl icat ion  to  peak

into the grounds of review raised in the main review appl icat ion  and  assess

their  strength.  I t  is  only i f  a court  is convinced that  the  review  is  l ikely  to

succeed that  i t  may appropr iately grant the interdict .”

A number of  bases are raised in the appl icant ’s founding aff idavi t  upon which the

appl icant  places  rel iance  for  the  contemplated  review  proceedings  pertain ing  to

the  1 s t  respondent ’s  decision  to  wi thhold  the  funding  provided  by  the  equi table

share.   I  do  not  consider  i t  to  be  desirable  to  analyse  each  of  these  in  order  to

reach  a  conclusion  on  th is  aspect.   Indeed,  to  do  so  would  be  to  trespass  into

the  realm  of  the  review  i tsel f  unnecessar i ly.   I t  suff ices  to  state  that  in  my  view

on  the  facts  set  out  in  the  appl icat ion  papers  i t  is  apparent  that  the  decis ion  to

wi thhold  the  equi table  share  has  no  rat ional  connect ion  to  the  purpose  that  is

sought  to  be  achieved.   I t  is  c lear  f rom the  intervent ion  by  Nat ional  Government

that  the  appl icant  is  in  some  measure  of  f inancial  distress.   The  decis ion  to

wi thhold  the  equi table  share  does  not  solve  such  a  problem.   In  my  view such  a

decis ion  can  only  have  the  outcome  of  exacerbat ing  the  ci rcumstance  of

f inancial  d istress.   I t  has  long been held  that  for  the  exercise  of  publ ic  power  to
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be  val id  a  decis ion  such  as  that  taken  by  the  1 s t  respondent  in  th is  matter  must

be  rat ional ly  connected  to  the  purpose  for  which  the  power  was  conf i rmed.

Pharmaceut ical  Manufacturers  Associat ion  of  South  Afr ica  in  re  ex  parte

President  of  the  Republ ic  of  South  Afr ica  2000(2)  SA 674  (CC)  para  [85].   Such

an  enquiry  entai ls  determining  whether  there  is  a  rat ional  l ink  between  that

decis ion  and  the  purpose  sought  to  be  achieved.   Law Society  of  South  Afr ica  v

Minister of  Transport  2011(1) SA 400 (CC) para [32].    

[27] Taking a peek into  the al legat ions wi th which the court  wi l l  be concerned in

consider ing  the  rel ief  in  Part  B  of  the  appl icat ion,  in  my  view  i t  is  apparent  that

the  appl icant ’s  case  in  the  review  is  a  strong  one.   Moreover,  in  my  view  the

decis ion  to  wi thhold  the  equi table  share  is  i r rat ional  in  i tsel f .   In  other

correspondence  attached  to  the  appl icat ion  papers  the  1 s t  respondent  ra ises  the

quest ion  of  the  debt  due  by  the  appl icant  to  both  the  Audi tor  General  and

Eskom.   To  wi thhold  payment  of  the  equi table  share  to  the  appl icant  wi l l  not

achieve  the  payment  by  the  appl icant  of  those  debts.   In  my  view  there  is  a

strong  case  to  be  made  out  for  the  argument  that  the  decis ion  wi thin  i tsel f  is

i r rat ional .

[28] I t  fo l lows  that  I  am  of  the  view  that  the  appl icant  has  establ ished  that  on

the  facts  placed  before  the  court  i t  should  obtain  f inal  re l ief  under  Part  B  of  the

Notice of  Mot ion.   In  such ci rcumstances the balance of  convenience favours the

ground of the inter im rel ief  provided by the inter locutory interdict .

[29] Absence of a l ternat ive sat isfactory remedy

The  requirement  that  the  appl icant  has  is  for  the  protect ion  of  a  r ight.   Only  a

court  can protect  the r ight  to the funding provided by the equi table share.   In  the

circumstances where the 1 s t  respondent  has decided to  wi thhold  that  funding the

appropr iate  rel ief  is  an  interlocutory  interdict  pending  the  f inal isat ion  of  review

proceedings.   There  is  no  al ternat ive  sat isfactory  remedy  avai lable  to  the

appl icant .

I t  fo l lows  that  I  am  of  the  view  that  the  appl icant  has  placed  suff ic ient  mater ia l

before  the  court  to  demonstrate  an  ent i t lement  to  the  interlocutory  interdict  that

i t  seeks.
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COSTS

[30] What  remains  for  determinat ion  is  the  issue of  the costs  of  the  appl icat ion.

As  indicated  ear l ier  in  th is  judgment  the  focus  of  the  act  of  opposi t ion  to  these

proceedings  was  a  tr io  of  technical  points  largely  unrelated  to  the  main  issues

with  which  the  appl icat ion  in  both  Part  A and  Part  B  is  concerned.   Within  the

context  of  a  dispute  between  two  Organs  of  State  that  has  a  history  of  the

dimensions  and  complexi ty  demonstrated  in  th is  matter  such  an  approach  is  at

best  unhelpful .   Both  the  response  to  the  appl icant ’s  plea  for  co-operat ive

assistance  set  out  in  i ts  let ter  dated  22 n d  November  2022  namely  the

communicat ion  of  the  fo l lowing  day  of  a  decis ion  to  suspend  vi ta l  funding  wi th in

a  mere  7  working  days,  and  the  nature  of  the  opposi t ion  to  the  consequent ia l

urgent  approach  to  th is  court ,  demonstrate  an  apparent  unwi l l ingness  or  fai lure

on  the  part  of  the  part icipat ing  respondents  to  apply  themselves  di l igent ly  and

creat ively  to  the  di ff icul t  task  of  f inding  a  viable  solut ion  to  the  appl icant ’s

predicament.   What  is  required  in  such  ci rcumstances  is  a  solut ion  that  enables

the appl icant  to  discharge i ts  publ ic  funct ions under  careful ly  managed,  di l igent,

prof icient  and  eff ic ient  guidance  in  a  manner  that  a lso  maintains  the  appl icant ’s

l iquidi ty  and  abi l i ty  to  honour  i ts  f inancial  obl igat ions.   What  the  appl icant  has

received  in  place  thereof,  in  my  view,  fa l ls  markedly  short  of  the  desired

standard  of  co-operat ive  intergovernmental  governance  envisaged  in  both  the

Const i tut ion  and  the  provisions  of  the  Intergovernmental  Relat ions  Framework

Act  13 of 2005.

[31] In  such  ci rcumstances  i t  would  be  appropriate  for  the  part ic ipat ing

respondents  to  be  directed  to  pay  the  costs  of  the  appl icat ion.   The  intr icacies

involved  therein  and  the  need  for  the  appl icant  to  move  swif t ly  in  the  face  of  a

barrage of publ ic  hol idays to  protect  i ts  interests and concomitant ly  the interests

of  those  fal l  under  i ts  municipal  governance,  both  required  and  just i f ied  the  use

of two counsel  in the draft ing and presentat ion of th is urgent  appl icat ion.

[32] In the ci rcumstances the fo l lowing order wi l l  issue:

17

10

20

30



1. The  appl icant ’s  non-compl iance  wi th  the  t ime  per iods  in  re lat ion  to

the service  and  f i l ing  of  papers  is  condoned  and  the  appl icant ’s

appl icat ion is  t reated  as  one  of  urgency  in  terms  of  Rule  6(12)  of  the

Uni form Rules of  Court .

2. The 1 s t  respondent is hereby interdicted and restrained from 

withholding  any  equi table  share  due  to  the  appl icant  in  terms  of

sect ion 214(1)  of  the  Const i tut ion  of  the  Republ ic  of  South  Afr ica  1996

read wi th  sect ion  8  of  the  Intergovernmental  Fiscal  Relat ions  Act,  97  of  

1997  and  the  appl icable  Divis ion  of  Revenue  Act  2022  for  the

f inancial  year  2022/2023  forthwi th  and  pending  the  f inal isat ion  of  the

review of  the  decis ion  to  wi thhold  the  appl icant ’s  equi table  share  for  the  

f inancial  year  2022/2023  as  set  out  in  Part  B  of  the  Not ice  of

Motion.

3. The  1 s t  respondent  is  hereby  ordered  to  pay  to  the  appl icant ’s  bank  

account  the equi table share due to the appl icant  for  the month of 

December  2022  in  terms  of  the  appl icable  Divis ion  of  Revenue  Act  

2022  and  al l  remaining  amounts  due  in  respect  of  equi table  shares  

payable to the appl icant for  the remainder of  the f inancial  year 

2022/2023  pending  the  f inal isat ion  of  the  review  of  the  decis ion  to  

wi thhold  payment  of  the  appl icant ’s  equi table  share  for  the  f inancial  

year 2022/2023 as set out in Part  B of the Not ice of Mot ion.

4. The 1 s t ,  4 t h ,  5 t h  and 6 t h  respondents are hereby directed to pay the 

costs of  th is appl icat ion joint ly and several ly the one paying the others 

to be absolved, such costs to include the reserved costs occasioned 

by the postponement of  the appl icat ion on 20 December 2022 and the 

costs occasioned by the employment by the appl icant of  two counsel .

…………………………..

RWN BROOKS

JUDGE OF THE HIGH COURT
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Appearances

For the appl icant: Adv Gwala SC with Adv Maswazi

Instructed by: MBABANE AND MASWAZI INC 

c/o HYMIE ZILWA ATTORNEYS

 Off ice No 3 

41 Afr ican Street  

MAKHANDA

For the respondent: Adv Gaj jar

Instructed by: STATE ATTORNEY (Mrs.  M Botha)

For the 1 s t ,  4 t h ,  5 t h  and 6 t h  Respondents 

c/o WHITESIDES ATTORNEYS 

53 Afr ican Street

 MAKHANDA

Date of hearing: 29 December 2022

Date del ivered: 30 December 2022
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