
JUDGMENT

 ( I n l e x s o  I n n o v a t i v e  L e g a l  S e r v i c e s )  o f

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO  :   2327/2005

DATE  :   2021.12.08

In the matter between

DE ABREU AND FERNANDES 

and

PESTANA FAMILY MEAT AND CHICKEN CC AND ANOTHER

J U D G M E N T

VICTOR  ,  J :    This is an object ion to a special  p lea on the basis

of the amendment of  the plaint i ffs ’ c laim has prescr ibed.

This  matter  has  a  long  history.  The  l i t igat ion  started  off

in  2005.   The  essence  of  the  cla im  is  as  fo l lows.  The  plaint i ff

p leaded  that  on  13  May  2003  and  at  Carletonvi l le  the  part ies

entered  into  a  wri t ten  agreement.   In  terms  of  the  agreement

the  f i rst  defendant  sold  to  the  plaint i ff  a  business conducted at

Carletonvi l le  Extension  under  the  name  and  sty le  of  the
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JUDGMENT

Sportsmen’s  Bar  and  Restaurants.   The  sale  included  the

goodwil l ,  stock  in  trade,  f ix tures  and  f i t t ing.   I t  was  sold  as  a

growing concern.   The plaint i ff  would  pay to  the  f i rst  defendant

the  sum  of  R1.5  mi l l ion  payable  as  fo l lows:   R300  000  pr ior  to

signature.   That  R300  000  was  paid  over.   The  balance  of

R1.2 mi l l ion  would  be  paid  by  way  of  60  post-dated  cheques  to

the  value  of  R20 000  for  each  cheque.   The  possession  of  the

business and occupat ion  and transfer  of  the business would be

1 Apri l  2003.   On  that  date,  the  f i rst  defendant  would  be

ent i t led  to  al l  income and would  be l iable  for  a l l  expendi ture  of

the  business.   The  business  would  be  at  the  sole  r isk  of  the

plaint i f fs  who  would  be  ent i t led  to  al l  their  income  and  l iable

for  any  expendi ture.   As  part  of  the  agreement,  the  plaint i f f

undertook  to  keep  the  premises  open  and  maintain  the

business  in  a  c lean  and  proper  manner.   There  would  be

adequate  supervision  of  the  business.   Of  importance  is  that

wi thin  a  reasonable  t ime  after  s ignature  of  the  agreement  the

defendants  would transfer  the  exist ing l iquor  l icence pertain ing

of  the  business  to  the  plaint i f fs,  fa i l ing  which  the  agreement

would  lapse  and  would  no  longer  be  of  force  or  ef fect.   The

prayer  sought  in  the  or iginal  part iculars  of  c laim  was  for

payment of  the sum of R1 500 00 plus payment of  R630  000. 

The amendment  refers to  a pr ior  wr i t ten document  which

records  a  “declarat ion  of  sale.”  I t  records  that  an  amount  of
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JUDGMENT

R1 500 000  has  already  been  received  and  that  the

outstanding  balance  of  R2.3  mi l l ion  wi l l  be  paid  in  60  months

with no interest.  

The  l iquor  l icence  was  never  transferred.  The  plaint i f f

a l leges  that  the  f i rst  defendant  is  in  breach  of  the  agreement

and  a  reasonable  t ime  had  elapsed  for  the  transfer  of  the

l iquor l icence.  

The  f i rst  defendant  accepted  the  tender  of  the  business

and is in  possession of  the business.  However,  the defendants

fai led  to  repay  the  plaint i f fs  being  the  deposi t  of  R1  500  00

plus the submit ted post-dated  cheques in the R630  000.

The  plaint i f f  cla ims  payment  of  the  sum  of  R1  500 000

and payment  in  the  amount  of  R630  000 and interest  and costs

on those amounts.

The  tr ia l  commenced  and  seemed  to  have  stopped  and

start  to  the  consternat ion  and  frustrat ion  of  a l l  the  part ies

including  the  learned  Judge  that  was  seized  wi th  the  matter.

For  reasons  of  i l lness  by  the  part ies  and  the  learned  judge

being  cal led  away  for  a  number  of  work  related  issues  there

have  been  endless  postponements.  In  order  to  speed  up  the

complet ion  of  the  tr ia l  I  was  requested  to  deal  wi th  one  aspect

and that is th is special  p lea of prescript ion.

The  plaint i f f  introduced  an  amendment  in  2013  after  the

f i rst  pla int i f f  had test i f ied.  The amendment is  encapsulated in a
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new  paragraph  7  to  the  part iculars  of  c la im.   The  amendment

asserted  that  on  or  about  31  March  2003  the  plaint i f fs  and  the

second  defendant  entered  into  a  wri t ten  declarat ion  of  sale

simply  recording  payments  which  the  plaint i f fs  had  made.  The

plaint i f fs  paid  a  deposi t  to  the  second  defendant  in  the  amount

of  R1 500  00  and  provided  post-dated  cheques  in  the  amount

of  R3 800  000.  In  paragraph  8  of  the  amendment  the  pla int i f fs

pleaded  that  they  paid  the  plaint i f fs  paid  the  sum of  R1  200 00

in  cash  and  thereby  ensur ing  the  conclusion  of  the  agreement.

Presumably  the  di f ference  between  R1  200 000  and  the

amount  of  R1 500 000  ref lected  in  the  declarat ion  of  sale  wi l l

be explained in the tr ia l .  

The  defendants  raised  the  special  p lea  based  on  the

fact  that  the  pla int i f fs  amended  their  part iculars  of  c laim  and

thereby  introduced  a  new  cause  of  act ion  by  averr ing  that  on

or  about  31  March  2003  the  plaint i f f  of  the  second  defendant

act ing  personal ly  entered  into  a  wri t ten  agreement  and

rei terated the cla im as set out  in the orig inal  summons.  

The  plaint i f fs  p lead  in  their  amendment  that  they  informed  the

f i rst  defendant on 31 August 2004 in wr i t ing that the agreement

had  lapsed.   Of  course,  th is  is  based  on  the  fa i lure  to  ef fect

the  transfer  of  the  l iquor  l icences  and  cla imed  their  money

back.   The  amendment  c laims  the  exact  same  amount  as  was

pleaded  in  the  or ig inal  part iculars  of  c la im  of   R1.5  mi l l ion

being the deposi t  and R630  000 in exchange for the cheques.
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The  defendants  al lege  that  by  introducing  th is

amendment  i t  amounted to  a  new cause of  act ion.   By  vi r tue  of

that  fact  that  the  defendants  now  plead  that  that  new  cause  of

act ion was introduced at  least 8 years after i t  arose. 

The  cla im  const i tutes  a  debt  as  def ined  in  terms  of  the

Prescr ipt ion  Act  68  of  1996  and  in  terms  of  sect ion  11  of  the

Prescr ipt ion Act  the pla int i f f ’s  c laim has prescr ibed.

I t  is  necessary  to  assess  whether  the  amendment

introduces a new cause of act ion.   In the case of  Imperia l  Bank

Ltd  v  Barnard  NNO and Others  2013 (5)  SA  612  (SCA)  the

quest ion  for  analysis  is  whether  the  amendment  introduces  a

new  cause  of  act ion  or  s imply  an  ampl i f icat ion  of  exist ing

debt” .  

Mpat i  P stated in paragraph 8:
“An  appl icat ion  for  amendment  wi l l  a lways  be  a l lowed

'unless  i t  is  made  mala  f ide  or  would  cause  pre judice  to  the
other  par ty  which  cannot  be  compensated  for  by  an  order  for
costs  or  by  some  other  su i table  order  such  as  a
postponement ' .   An  amendment  would  cause  pre judice  i f ,  for
example,  i ts  ef fect  would  be  to  depr ive  the  other  party  to  the
act ion  of  the  oppor tuni ty  to  ra ise  an  otherwise  good  p lea  of
prescr ipt ion.   Thus,  a  la te  amendment  which  has  the  ef fect  of
in t roducing  a  new  cause  of  act ion  or  new  par t ies  would
inevi tably  cause pre judice  to  the  other  party  in  the   act ion,  as
i t  would  defeat  an  otherwise  good  defence  of  prescr ipt ion.
However ,  a  p la int i f f  is  not  prec luded  by  prescr ipt ion  f rom
amending  h is  or  her  c la im,  'prov ided  the  debt  which  is
c la imed  in  the  amendment  is  the  same  or  substant ia l ly  the
same debt  as or ig inal ly  c la imed,  and prov ided,  of  course,  that
prescr ipt ion  of  the  debt  or ig inal ly  c la imed  has   been  duly
inter rupted ' .   7   In  Neon  and  Cold  Cathode  I l luminat ions  (Pty)
Ltd  v  Ephron  1978  (1)  SA  463  (A)  Tro l l ip  JA,  refer r ing  to
Churchi l l  v  Standard  General  Insurance  Co  Ltd  1977  (1)  SA
506 (A) ,  sa id  the fo l lowing  at  474A:

' In  Churchi l l ' s  case,  supra  at  p.  517B  –  C,  th is  Cour t ,
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through  Rumpf f ,  CJ,   pointed  out  that ,  whi le  the  prev ious
summons  need  not  set  out  an  unexcip iable  cause  of  act ion,
never theless,  for  i ts  serv ice  on  the  debtor  to  in ter rupt
prescr ipt ion  of  a  r ight  of  act ion,  the  la t ter  must  at  least  be
recognisable  or  ident i f iab le  (kenbaar)  in  the  prev ious  cause
of  act ion. ' ,  reference  is  made  to  the  fact  that  an  amendment
would  a lways  be  a l lowed  unless  i t  would  cause  pre judice  to
the  other  par ty  that  cannot  be  compensated  or  by  an  order  of
costs.   One  of  the  examples  would  be  i f  the  amendment  does
not  a l low  a  p lea  of  prescr ipt ion.  The   quest ion  to  be
determined  is  what  exact ly  a  defence  of  prescr ipt ion  is .   A
pla int i f f  is  not  prec luded  f rom  amending  h is  or  her  c la im
provided  that  the  debt  which  is  c la imed  in  the  amendment  is
the  same  or  substant ia l ly  the  same  debt  as  or ig inal ly  c la imed
and prov ided for . ”

 
In  Neon  and Cold  Cathode  I l luminat ions  (Pty)  Ltd  v

Ephron  1978  (1)  SA  463    (A)  Trol l ip  JA  referr ing  to  the  case  of
Churchi l l  v  Standard  General  Insurance  Co  Ltd  1977  (1)  SA
506    (A) pointed out  that  in  that  case:

“ . . .  the prev ious  summons need not  set  out  unexcip iab le
cause  of  act ion,  never theless,  for  i ts  serv ice  on  the
debtor  to  in ter rupt  prescr ipt ion  of  a  r ight  of  act ion,  the
lat ter  must  at  least  be  recognisable  or  ident i f iab le  as  in
the prev ious cause of  act ion. ’

In  Sentrachem  Ltd  v  Prinsloo  1997  (2)  SA  1    (A)  Eksteen  JA

expressed himsel f  as fo l lows:

“Die  e int l ike  toets  is  om  te  bepaal  of  d ie  e iser  nog
steeds  d iesel fde,  of  wesenl ik  d iesel fde  skuld  probeer
afdwing.   Die  skuld  of  vorder ingsreg  moet  minstens  u i t
d ie  oorspronkl ike  dagvaarding  kenbaar  wees,  sodat  ‘n
daaropvolgende  wysig ing  e int l ik  sou  neerkom  op  d ie
opklar ing  van ‘n  gebrekkige of  onvolkome ple i ts tuk . . ”

Therefore,  in  applying  the  above  pr incip les  to  th is  case,

the  plaint i ffs  have  argued that  the  claim and  cause  of  act ion  is

essent ia l ly  the  same as  orig inal ly  pleaded  and  submit  the  plea

of  prescript ion must  fa i l .   The plaint i ffs  point  out  that  the cause

of  act ion  al though  in i t ia l ly  was  based  on  ei ther  one  wri t ten

contract  and  now  two  wri t ten  contracts  as  set  out  in  the
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amended part iculars of  cla im are essent ial ly the same claim. 

I t  is  for  this  Court  to  determine  whether  the  second

wri t ten  contract  is  real ly  a  form  of  evidence  support ing  the

ini t ia l  cause  of  act ion.   The  plaint i ff  a lso  points  out  that  the

prayers  and  the  amounts  are  exact ly  the  same.   The  part ies

and  the  prayers  are  ident ical .   The  plaint i ffs  are  pursuing  the

same debt .   The debt  has not  become prescr ibed since i t  is  the

same debt  as set out in the in i t ia l  part iculars of  c la im.  

In  th is  regard,  the  pla int i ff  re l ies  on  Sentrachem  Ltd  v

Prinsloo  1997  (2)  SA  1    (A)  at  16A.   Reference  is  also  made  to

the  case  of  Mokoena v  SA Eagle  Insurance Co  Ltd  1982 (1)  SA

780    (O)    at  786B-D,  wi th  speci f ic  reference to  s  15(1)  of  Act  68

of 1969 where Colman J held:  

'The  words  "any  p rocess  whereby  ac t ion  is  inst i tu ted"  in  s  6 (1 ) (b )
re fe r  to  any   p roceed ings  o f  a  c iv i l  na tu re  fo r  the  enfo rcement  o f  a  r ight .
The  r ight  re fe r red  to  is  obv ious ly  a  r ight  to  c la im  payment  o f  a  debt ,
us ing  the  word  "deb t "  in  i t s  w ide  sense .  In  s  15(1)  the  Leg is la tu re  is
more  exp l ic i t  and  speaks  o f  "serv ice  on  the  debto r  o f  any  p rocess
whereby  the  c red i to r  c la ims  payment  o f  a  debt "  f rom wh ich  i t  appears ,  as
s ta ted  by  Corbe t t  JA in  the  Ev ins  case  supra,  tha t  Act  68  o f  1969  v iews
prescr ip t ion  f rom  the  po in t  o f  v iew  of  the  deb tor.  I t  i s  accord ing ly
su f f i c ien t  fo r  the  purposes  of  in te r rup t ion  o f  p rescr ip t ion  that  the  p rocess
by  means  whereo f  ac t ion  is  inst i tu ted  shou ld  seek  to  enfo rce  the  same or
subs tan t ia l l y  the  same  r igh t  wh ich  wou ld  o therw ise  cease  to  ex is t  as  a
resu l t  o f  the  cor re la t ive  deb t  be ing  ex t ingu ished  by  the  lapse  of  t ime. '  

The  defendants  rely  on  a  number  of  cases  including

Mil ler  v  HL  Shippel  &  Co  (Pty)  Ltd   1969(3)  SA  447(T).  The
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defendants  contend  that  the  plaint i ffs  now  rely  on  a  second

wri t ten  agreement.  This  they  contend  di ffers  substant ia l ly  f rom

the  al leged  f i rst  agreement  or ig inal ly  pleaded.   Based  on  the

provis ions  of  the  Prescr ipt ion  Act  according  to  the  defendants

the cause of act ion has prescr ibed.

The defendants also rely on the case of Frieslaar NO v 

Ackerman (1242/2016) [2017] ZASCA 03 where Petse JA 

reiterated the dictum in Drennan Maud & Partners V Pennington 

Town Board  1998 (3) SA 200 (SCA) where Harms JA stated,

 “ In  short ,  the word `debt '  does not  refer  to  the `cause of  act ion ' ,  
but  more general ly  to  the `c la im' .  There  is  in  my v iew no reason to 
g ive  the word another  meaning in  s  12(3)

The  issue  for  determinat ion  is  whether,  as  must  be

determined  at  the  point  of  except ion,  the  pla int i f fs ’  part iculars

of  c laim  sustain  a  new  cause  of  act ion  or  not.   For  the

purposes  of  determining  a  special  p lea,  the  Court  has  to  take

into  account  the  facts  as  pleaded  by  the  plaint i f fs.   There  has

obviously  been  a  lot  of  evidence  led.  The  evidence  led  related

to the cla im which must  be determined in the main tr ial .

The  defendants  also  plead  that  the  second  sale

agreement real ly embodies the new cause of act ion.  

 In  my  view,  th is  submission  cannot  be  sustained.   The  facts

support ing  the  claim  are  the  same.  The  very  case  rel ied  on  by
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the defendants being the f inding by Harms JA where he said 

“  In  shor t ,  the  word  `debt '  does  not  refer  to  the  `cause  of  act ion ' ,

but  more general ly  to  the `c la im' .  

In  my  view,  the  second  agreement  real ly  supports  the

ini t ia l  cla im  or  cause  of  act ion  pleaded  in  the  f i rst  agreement

that  the  sale  fa i led.   That  much  is  common  cause  because  the

l iquor  l icence  could  not  be  transferred.  I t  is  the  components  of

the  two  agreements  that  are  di f ferent ly  comprised  but  the

“claim” is essent ial ly the same. 

The  defendants  also  submit  that  the  pla int i f fs  have

delayed in  prosecut ing  their  amendment.  They delayed from 15

June  2005  to  2013  and  they  have  not  explained  their  delay.

The  evidence  of  the  f i rst  pla int i f f  as  al ready  led  explains  the

scenario  requir ing the amendment.  Nothing turns on th is  as the

purpose  of  l i t igat ion  is  not  a  game,  but  i t  is  to  place  the  fu l l

facts  before the court  and in th is the plaint i f fs  have succeeded.

ORDER

In the resul t ,  the special  plea is dismissed wi th costs.

I  do  not  deal  wi th  the  appl icat ion  for  absolut ion.   In  that

regard,  the  part ies  much  ei ther  address  me on  i t  on  a  di fferent

date.   In  any  event ,  in  the  l ight  of  the  fact  that  the  plea  of

prescript ion  has  not  succeeded  the  part ies  may  wel l  wish  to
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cont inue wi th the tr ia l .  That is my order.

VICTOR, J

JUDGE OF THE HIGH COURT

DATE  :   30 December 2021

2327/2005_2021.12.08 / of
/...

10

10

20



JUDGMENT

2327/2005_2021.12.08 / of
/...

11


	(Inlexso Innovative Legal Services) of
	IN THE HIGH COURT OF SOUTH AFRICA
	GAUTENG LOCAL DIVISION, JOHANNESBURG

