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DATE  :   2021.11.12

In the matter between

CA ANDERSON Appl icant

and

SI BARBAGLIA First  Respondent

MS BOVE Second Respondent

JUDGMENT
Ex-Tempore

KEIGHTLEY  J  :    This  is  an  appl icat ion  for  leave  to  appeal

against  a  judgment  and  order  handed  down  by  me  in  urgent

court  on  the  26  July  2021.   Brief ly,  the  l i t igat ion  arose  from an

appl icat ion  that  was  made  by  the  executor  of  the  deceased

estate  of  Mr  Barbagl ia,  the  executor  being  Mr  Anderson  N.O.

He  sought  f inal  interdictory  rel ief  against  Mrs  Barbagl ia,  and

32608/2021_2021.11.12 / avs /...

1

DELETE WHICHEVER IS NOT APPLICABLE
(1)  REPORTABLE:      YES / NO
(2)  OF INTEREST TO OTHER JUDGES :    YES / NO
(3)  REVISED .....................................................................
SIGNATURE

……………………………………………………………………

DATE:  .................................................................................10

20



 
JUDGMENT
Ex-Tempore

he  included  Mrs  Barbagl ia ’s  legal  representat ive,  Ms  Bove,  as

the second respondent in the matter.   

As  the  appl icant  when  the  matter  was  heard  before  me

remains  the  appl icant  for  leave  to  appeal ,  I  wi l l  s imply  refer  to

the part ies as “appl icant”  and “respondent  

The  rel ief  that  was  sought  is  deal t  wi th  in  paragraphs  6

to  10  of  my  judgment.  I t  wi l l  be  evident  f rom those  paragraphs

that  the  rel ief  that  was  sought  was  wide  ranging  and  broad.   I t

was  also  intended  to  be  of  f inal  effect,  and  i t  was  sought  on  a

very urgent  basis.   

Fi rst ,  one  must  bear  in  mind  what  the  test  for  leave  to

appeal  under  sect ion  17(1)(a)  of  the  Superior  Courts  Act,  Act

10  of  2013  entai ls.   In  terms  of  that  sect ion,  leave  to  appeal

may  only  be  given  where  the  judge  is  of  the  opinion  that  the

appeal  would have a reasonable prospect  of  success (sub-para

( i ) ) ,  or  there  are  some  other  compel l ing  reasons  why  i t  should

be  heard,  including  conf l ict ing  judgments  on  the  matter  under

considerat ion (sub-para ( i i ) ) .  

I t  is  sett led  law  too  that  the  quest ion  is  not  whether  the

case  is  arguable  or  whether  another  court  may  come  to  a

di fferent  conclusion,  that  is  a  pr incip le  from  the  common  law

going back to R v Nxumalo  1939 AD 580 at  588.  

In  more  recent ly  author i ty  courts  have  spoken  of  the

effect  of  the  change  in  wording  in  sect ion  17(1)(a)( i ) ,  that  is

the  use  of  the  word  “would.   In  that  regard  i t  has  been  held
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that  th is  imposes  a  more  stringent  test  than previously  was  the

case.  

There  are  a  number  of  author i t ies  for  th is  pr incip le:

Mont Chevaux  Trust  v  Goosen  is  the  f i rst ,  [2014]  ZALCC 20,

that  is  a  judgment  of  Judge Bertelsmann dated the 3 November

2014.   I t  was endorsed by a fu l l  court  of  th is d iv ision in Zuma &

Others  v  The  DA ;  that  was  the  leave  to  appeal  judgment,

unreported  case  number  19577/2019,  and  the  judgment  is

dated  the  24  June  2016.   Then  there  is  also  Supreme Court  of

Appeal  authori ty  for  the  pr incip le  that  a  more  str ingent  test  is

required  under  the  Superior  Courts  Act,  and  that  authori ty  is

Notshokovu  v  S ;  [2016]  ZASCA  112,  dated  the  7  September

2016,  and  that  judgment  also  makes  reference  to  other  SCA

authori ty  for  the point .  

In  Mont  Chevaux  what  Judge  Bertelsmann pointed  out  is

that  the  use  of  the  word  indicates  a  measure  of  certa inty  that

another  court  wi l l  di ffer  f rom  the  court  a  quo,  and  that  is  what

was  endorsed  in  the  Zuma  v  DA  matter.   That  then  deals  wi th

the pr incip les that are appl icable. 

The  grounds  of  appeal  are  to  be  found  at  CaseLines

reference  012,  start ing  at  012-01.   Al though there  are  some 10

grounds  of  appeal ,  Mr  Peter  for  the  appl icant  categor ised

these  into  three  groups,  due  to  the  fact  that  there  is  some

overlap  between  the  di fferent  grounds  of  appeal .   I t  is

pragmatic  to  fo l low  Mr  Peter ’s  example  and  to  refer  to  them in
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categories.  

The  f i rst  two  grounds  of  appeal  deal  wi th  the

undertakings  that  the  appl icant  re l ied  upon  to  in  seeking  the

interdict  against  Mrs  Barbagl ia.     The  undertakings  are  deal t

wi th  in  the  f i rst  ground of  appeal  in  the  appl icat ion  for  leave to

appeal ,  coupled  wi th  grounds  3  to  8.   The  undertakings  go  to

the  quest ion  of  locus  standi ,  and  the  clear  r ight  for  the  rel ief

sought,  which  were  issues  which  had  to  be  determined.   Mr

Peter  essent ia l ly  submit ted  that  insofar  as  these  issues  rested

on an  interpretat ion  of  the  undertakings  that  were  given by  the

respondent,  I  erred  in  my  interpretat ion  of  them,  and  that  I

fa i led  to  give  suff ic ient  weight  to  the  ci rcumstances  in  which

each of those undertakings were given.   

The  submission  is  that  there  are  reasonable  prospects

that  another  court  would  interpret  the  undertakings  di fferent ly

i f  proper  weight  is  g iven  to  the  context  wi thin  which  each  of

those undertakings rel ied upon was made.  

There  were  three  undertakings  that  were  at  issue  when

the  matter  was  heard  before  me.   I  have  deal t  wi th  the

undertakings  extensively  in  my  judgment,  part icularly  at

paragraphs  61  to  84.   I  undertook  a  detai led  legal  and  factual

analysis of  the undertakings that  were given,  and I  re jected the

interpretat ion  placed  on  them  by  Mr  Peter.   Mr  Peter  d id  not

essent ia l ly  depart  in  any  speci f ic  way  from  the  submissions

that were made by him when I  f i rst  heard the matter.   
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His  point  today,  is  that  he  simply  has  to  sat isfy  me  or

persuade  me  that  there  is  a  reasonable  prospect  that  another

court  would  interpret  the  undertakings  di fferent ly,  and  that  i t

would  interpret  them  to  mean  that  what  Mrs  Barbagl ia  had

undertaken  was  to  absolutely  take  no  steps  at  al l  as  regards

foreign assets.  

What  is  important,  I  th ink,  to  bear  in  mind  on  th is  issue

is that  in  order  to  accept  the  appl icant ’s  interpretat ion,  another

court  would  have  to  accept  that  on  a  proper  interpretat ion  of

the  undertakings  they  were  unqual i f ied,  f i rst ly;  and  secondly,

that they amounted to a waiver of  her r ight  to seek legal  advice

from  foreign  lawyers  in  the  jur isdict ions  in  which  those  assets

were si tuate.   

For  the  reasons  ful ly  set  out  in  my  judgment,  I  do  not

bel ieve  that  that  interpretat ion  is  correct .   That  is  not  the  test

in  an  appl icat ion  for  leave  to  appeal ,  I  accept  that,  but  for  the

reasons  ful ly  set  out  in  my  judgment,  in  my  view  there  is  no

reasonable  prospect  that  another  court  would  f ind  that

Mrs Barbagl ia  gave,  f i rst ly,  unqual i f ied  undertakings,  and

secondly,  that  her  undertakings  were  such  as  to  amount  to  a

waiver  of  her  legal  r ights to  seek legal  advice from attorneys in

foreign  jur isdict ions,  which  is  in  effect,  on  the  papers,  what

she  was  going  to  I ta ly  to  do.   Mr  Anderson,  as  the  executor,

was wel l  aware  of  that,  as she had to ld  him that  she was going

to seek legal  advice.   
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So,  I  am  not  persuaded  that  there  is  a  reasonable

prospect  that  another  court  would  f ind  that  she  waived  her

r ights  and  that  she  gave  an  unqual i f ied  undertaking  that  she

wil l  do  nothing  to  protect  her  posi t ion  as  regards  foreign

assets.   As  I  say,  I  refer  for  fur ther  reasons  to  what  I  have

already set  out  in  my judgment  in  the  main  appl icat ion,  which  I

need not ci te  again here in any detai l .   

The second ground of appeal  that  Mr Peter referred to is

encapsulated in ground 2 of the appl icat ion for leave to appeal .

This  is  the  submission  that  the  dut ies  imposed  on the  executor

under  the  Estate  Duty  Act,  and  the  fact  that  the  deceased  was

resident  and  domici led  in  South  Afr ica,  gave  the  appl icant

locus  standi  and  a  clear  r ight  to  the  interdict  sought  in  the

appl icat ion.  

In  my  judgment,  I  deal t  wi th  the  legal  aspects  of  the

executor ’s  r ights  and  dut ies  as  regards  foreign  assets.   I  deal

wi th  the  issue  under  the  heading  “Locus  Standi” ,  and  then

fol lowing  from  that,  the  issue  of  the  clear  r ight.   I  refer  to

var ious  author i t ies  from  paragraph  49  to  paragraph  54  of  the

judgment,  and Mr Peter again referred me to those author i t ies.

I t  seems  to  be  common  cause  that  they  are  the

authori t ies  in  quest ion,  those  authori t ies  being  the  Segal

matter,  which  is  referred  to  in  my  judgment.   In  addi t ion,  Mr

Peter  referred  me to  further  passages in  Segal ,  and to  Dicey &

Morr is.   The  point  Mr  Peter  made  in  his  submissions  to  me
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today  was  that  f rom  the  author i t ies  i t  is  c lear,  or  at  least  i t

seems  to  be  the  posi t ion  in  South  Afr ica  law,  that  an  executor

does have a duty when i t  comes to foreign assets.   

The  executor  has  a  duty,  and  this  was  common  cause

before  me,  under  the  Administrat ion  of  Estates  Act  to  record  in

the  estate  documents  the  existence  of  foreign  assets  because

they  are  important  f rom  an  estate  dut ies’  point  of  v iew  and  i ts

calculat ion.   Mr  Peter  submit ted  that  the duty  goes further,  and

that  in  fact  the  executor  does  have  a  duty  to  take  appropr iate

steps  to  guard  foreign  assets,  and  not  to  s i t  supine.   He  said

that  the  Executor  can  take  steps  to  extend  his  author i ty  over

foreign assets.  This can be done in a variety of  ways. 

Mr  Peter  submit ted  that  th is  being  the  case,  i t  fo l lows

from  that  in  the  interim  an  executor  does  have  locus  standi  to

apply  for  appropriate  rel ief  to  protect  those  assets  unt i l  such

t ime  as  the  Executor  has  had  his  legal  author i ty  extended  to

cover the foreign assets.   

As  appears  from  my  judgment,  i t  was  common  cause

when  the  matter  was  argued  before  me  that  an  executor  may

seek  to  have  powers  extended,  or  his  appointment  recognised

in  a  foreign  jur isdict ion.    I  have  no  quarrel  wi th  th is  basic

legal  submission. 

However,  the  quest ion  real ly  is  whether  the  executor  in

this  case  had  locus  standi  to  seek  the  rel ief  set  out  in  the

Notice  of  Mot ion.   To  put  i t  another  way,  because  i t  was  an
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appl icat ion  for  an  interdict ,  did  the  executor  have  a  clear  r ight

to  seek the rel ief  that  was sought  in the Not ice of  Mot ion   in  the

absence  of  an  extension  of  his  powers?   I t  is  here  in  my  view

that  the  appl icant  fa l ls  short  of  persuading  me  that  there  are

reasonable prospects another court  would f ind di fferent ly.

I  have  already  referred  to  the  fact  that  the  rel ief  sought

was  very  broad-ranging,  i t  was  extremely  broad-ranging,  and  I

refer  in  part icular  to  paragraphs,  8  and  9  of  my  judgment  in

that  regard,  where  I  set  out  the  extent  of  the  rel ief  sought  in

the  Not ice  of  Mot ion.   The  quest ion  real ly  is  whether  the

executor  establ ished  a  clear  r ight  to  seek  th is  part icular ly

broad rel ief  on a f inal  and urgent basis,  that  is the quest ion.  

I t  seems  that  the  executor  sought  the  interdict  in  order

to  prevent  Mrs  Barbagl ia  from having free reign that  he al leged

she otherwise  enjoyed over  the foreign  assets.   I  deal  wi th  th is

part icular ly in paragraphs 58 to 60 of my judgment.   

I  point  out that the effect  of  the rel ief  that  was sought  by

the  executor  would  be  to  interdict  inst i tut ions  in  foreign

countr ies  from  deal ing  wi th  the  assets,  in  respect  of  which  in

terms  of  their  own  laws  they  have  jur isdict ion.   That  gives

some  sense  as  to  the  very  wide-ranging  rel ief  that  was  sought

by the executor.  

Despi te  the  fact  that,  as  a  matter  of  law,  the  executor

would be able to  take steps to  give effect  to  his  duty  in  respect

of  foreign  assets,  what  is  unexplained  is  that  Mr  Anderson  did
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not  take  any  steps  to  have  the  powers  extended.   Al though  he

knew  for  many  months  about  the  existence  of  foreign  assets,

and  al though  i t  was  common  cause  that  he  had  appointed

lawyers  in  foreign  jur isdict ions,  he  did  not  take  any  further

steps  to  extend  his  powers  in  respect  of  the  assets  in  foreign

jurisdict ions.  Instead,  he  sought  wide-ranging  rel ief  that  would

in  effect  perhaps create  further  problems for  lawyers  in  foreign

jurisdict ions.   Furthermore,  he  sought  to  do  that  on  an  urgent

basis.   

I t  is  clear  f rom  the  facts  of  th is  case  that  Mr  Anderson,

as the executor,  despi te  having a basis  on which he could seek

a  proper  channel  to  exercise  his  dut ies  in  foreign  jur isdict ions,

did  not  fo l low  those  channels,  and  he  gave  no  explanat ion  for

not  fo l lowing  them.   Instead,  he  sought  an  extremely  urgent

and wide-ranging interdict  against Mrs Barbagl ia.   

Bear ing  that  in  mind,  the  mere  fact  that  in  law  he  has

obl igat ions  to  take  steps  did  not  give  him  a  clear  r ight  to  seek

the  rel ief  that  he  sought  in  this  case.   For  those  reasons  I  do

not  bel ieve  that  there  are  reasonable  prospects  that  another

court  would f ind that  in  th is  case Mr Anderson had a clear  r ight

to seek the rel ief  set out in the Not ice of Mot ion. 

The  last  basis  for  the  appeal  is  the  quest ion  of  costs.   I

deal t  wi th the quest ion of costs in the closing paragraphs of my

judgment.   To  preface  the  issue  of  costs  for  purposes  of  the

appl icat ion  for  leave  to  appeal ,  i t  is  perhaps  worth  not ing  that
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both  part ies  sought  puni t ive  costs  against  each  other.

Consequent ly,  the fact  that  puni t ive costs were awarded cannot

come  as  a  surpr ise  to  the  appl icant.   In  fa i rness  to  Mr  Peter,

what  he  submit ted  to  me  was  that  the  real  issue  wi th  the

puni t ive  costs  order  was  that  the  costs  were  made  against  Mr

Anderson  in  his  personal  capaci ty  rather  than  that  the  estate

should pay the costs.   

In  my  main  judgment,  in  paragraph  97,  I  point  out  that

the  appl icant  acted  wi th  undue  haste  in  inst i tut ing  the  urgent

appl icat ion.   I  say  that  I  have  already  deal t  wi th  the

shortcomings  of  the  appl icat ion  from  the  point  of  view  of

urgency,  and  in  fact  there  is  a  heading  in  my  judgment  deal ing

with  urgency,  where  I  part icular ly  point  out  that,  despi te

knowing  for  months  that  Mrs  Barbagl ia  intended  travel l ing

overseas  for  purposes  of  gett ing  legal  advice  in  respect  of

foreign  assets,  the  appl icant  d id  not  do  anything  unt i l  the  eve

of Mrs Barbagl ia ’s  intended departure.  

In  doing  so,  he  did  not  take  up  the  tender  of  a  meet ing

with  Mrs  Barbagl ia  and  her  at torney,  as  was  suggested  by

them,  and  instead  launched  an  urgent  appl icat ion.   He  did  so

in  c i rcumstances  where  the  papers  were  served  on

Mrs Barbagl ia  on  the evening of  the Thursday,  the papers were

f i led  at  the  High  Court  on  Fr iday,  and  Mrs  Barbagl ia  was

expected to  f i le  answering papers by the Monday to  be in  court

on  the  Tuesday.   Thus,  i t  was  wi th  great  haste  that  the  urgent
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appl icat ion was sought.  

I  made  the  point  in  my  judgment  that  there  would  have

been  grounds  for  refusing  to  enrol  the  matter,  or  rather  to

str ike  i t  for  want  of  urgency.   Nonetheless  I  proceeded  to  hear

the  matter.  But  the  fact  that  the  urgent  appl icat ion  could  have

been  struck  for  want  of  urgency  gives  an  indicat ion  of  the

extent  to  which  I  viewed  the  appl icant ’s  act ion  and  conduct  in

this  regard  to  be  worthy  of  some  rebuke,  and  that  is  ref lected

in the puni t ive costs order.  

Adding  to  th is  is  the  extensive  and  over ly  broad  rel ief

that  was  sought  by  the  appl icant,  and  again  I  go  into  that  in

some  detai l  in  the  body  of  my  judgment.   When  this  was

pointed  out  to  Mr  Peter  at  the  hearing,  he  submit ted  that  an

amendment  could  be  made  because  of  the  over-breadth  of  the

rel ief  that  was  sought  in  the  f i rst  p lace.   That  too  was  another

reason  why  Mr  Anderson’s  appl icat ion  just i f ied  some  censure

on the part  of  the court .   

I  also  made  a  point  in  my  judgment  that  very  serious

al legat ions  were  made  by  the  appl icant  about  what

Mrs Barbagl ia  was  going  to  possibly  do  wi th  foreign  assets,

and  I  found  that  those  were  not  proper ly  establ ished  on  the

facts.   They  were  very  serious  al legat ions  and  accusat ions.

This  was  despi te  the  fact  that  through  her  at torney

Mrs Barbagl ia  had  made  i t  clear  for  some  t ime  that  she  was

seeking  advice  from attorneys  in  foreign  jur isdict ions.   In  fact,
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she  had  offered  to  share  the  opinions  of  the  foreign  lawyers

with  the  executor  in  recent  correspondence  between  the

part ies.   I  took  that  too  as  a  reason  to  disparage  the

appl icant ’s conduct.  

As  far  as  puni t ive  costs  are  concerned,  the

Const i tut ional  Court  recent ly  deal t  wi th  this  matter,  in

Mkhatshwa  v  Mkhatshwa  2021  (5)  SA 447  (CC).   In  paragraph

20  of  that  judgment  the  Const i tut ional  Court  makes  the  point

that:

“The primary  underlying  purpose of  any costs  award

is  to  minimise  the  extent  to  which  a  successful

l i t igant  wi l l  be  out  of  pocket  as  a  resul t  of  l i t igat ion

that  she  or  he  should  not  have  had  to  endure.

Indeed,  this  Court  has  recognised  that  costs  orders

often  do  not  even  achieve  this  object ive,  and  fa l l

short  of  assist ing  the  successful  l i t igant  in  fu l ly

recovering  her  or  h is  expenses.   I t  fo l lows  that,  at

t imes,  i t  may  be  just  and  equi table  to  award  costs

on  a  puni t ive  scale,  not  just  to  punish  vexat ious

l i t igat ion,  but  a lso to  assist  the successful  l i t igant  in

recouping their  of ten substant ia l  expenses.”

The  Const i tut ional  Court  goes  on  in  paragraph  21  to

say:

“General ly  speaking,  puni t ive  costs  orders  are  not

frequent ly  made,  and  except ional  ci rcumstances
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must exist  before they are warranted.”

And they point  out that :

“Attorney  and  cl ient  costs  are  extraordinary  and

should  be  reserved  for  cases  where  i t  can  be  found

that  a  l i t igant  conducted  i tsel f  in  a  c lear  and

indubi tably vexat ious and reprehensible manner.”

Then  i t  refers  to  a  more  recent  decis ion  of  the

Const i tut ional  Court  in  Ti j i roze ,  the  ci tat ion  of  which  can  be

found  in  paragraph  22  of  the  Const i tut ional  Court ’s  judgment

Mkhatshwa .   From  these  author i t ies  i t  is  plain  that  there  are  a

number  of  principles  that  apply  in  making  costs  awards.   The

f i rst  is  the  obvious  one  that  costs  are  always  a  matter  of

discret ion for the court  that heard the matter.   

The  second  is  that,  as  the  Const i tut ional  Court  says  in

paragraph  20  of  Mkhatshwa ,  at  t imes  i t  may  be  just  and

equi table  to  award  costs  on  a  puni t ive  scale  not  just  to  punish

vexat ious  l i t igat ion,  but  also  to  assist  the  successful  l i t igant  in

recouping their  of ten substant ia l  expenses.  

Thirdly,  the  Const i tut ional  Court  a lso  notes  in

Mkhatshwa ,  that  in  Ti j i roze  the Court  found that  the  cumulat ive

effect  of  conduct  may warrant a puni t ive costs order.   

In  th is  case i t  is  qui te  c lear  f rom my judgment  that  there

was  an  accumulat ion  of  conduct  on  the  part  of  the  appl icant

that  I  regarded  as  worthy  of  some  censure.  I  refer  here  to  the

three  aspects  I  d iscuss  above.   In  addi t ion  is  the  fact  that  the

32608/2021_2021.11.12 / avs /...

13

10

20



 
JUDGMENT
Ex-Tempore

respondent,  Mrs  Barbagl ia,  is  the  residual  heir  in

Mr Barbagl ia ’s  estate,  and  so  i f  the  estate  were  to  be  ordered

to  pay  puni t ive  costs  (rather  than  the  Executor)  th is  effect ively

would  mean  that  Mrs  Barbagl ia  would  be  bear ing  the  costs  of

successful ly  opposing  the  l i t igat ion.   For  th is  reason,  an  order

of  de  bonis  propri is  or  personal  costs  against  the  Executor  is

just i f ied.  

For  these  reasons,  in  my  view  there  is  no  reasonable

prospect  that  another  court  would  f ind  di fferent ly  on  the

quest ion of costs.     

Final ly,  a l though  Mr  Peter  did  not  address  me  on  this,  a

remaining  ground  for  leave  to  appeal  is  the  quest ion  of

whether  I  erred  in  f inding  that  the  Executor  was  not  wi thout  an

al ternat ive  remedy.   I  th ink  my  judgment  makes  i t  c lear  that

there  was  at  least  one  al ternat ive  remedy  avai lable  to  the

executor,  that being to take steps to protect  whatever dut ies he

may  have  had  in  respect  of  foreign  assets,  and  no  steps  were

taken to do that.

And  might  I  add to  that  surely  there  were  any number  of

other  al ternat ives  that  could  have  been  sought  by  the  executor

rather  than  the  drast ic  and  wide-ranging  rel ief  that  was

actual ly  sought  in  the  Not ice  of  Mot ion.   The  executor  could

have sought more ref ined rel ief ,  which he never did.   

There  can  be  no  warrant  for  the  conclusion  that  there

are reasonable prospects  that  another  court  would f ind that  the

32608/2021_2021.11.12 / avs /...

14

10

20



 
JUDGMENT
Ex-Tempore

executor  had  no  al ternat ive  but  to  seek  the  drast ic  and

wide-ranging  f inal  re l ief  that  was  sought  in  the  Not ice  of

Motion.   For  these  reasons  I  am  not  persuaded  that  there  is

meri t  in the appl icat ion for  leave to appeal .   

 

- - - -------------------------

ORDER

The  appl icat ion  for  leave  to  appeal  is  dismissed  wi th

costs.  

……………………………………..

KEIGHTLEY J 

JUDGE OF THE HIGH COURT

DATE  :   ……………………………
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