
 
JUDGMENT

Editorial note: Certain information has been redacted from this judgment in

compliance with the law.

( I n l e x s o  I n n o v a t i v e  L e g a l  S e r v i c e s )  f v s

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION HELD AT JOHANNESBURG

CASE NO  :   51910/2021

DATE  :   2021.12.07

In the matter between

E L Appl icant

and

MINISTER OF HOME AFFAIRS First  respondent

DIRECTOR GENERAL: HOME AFFAIRS Second respondent

J U D G M E N T

VICTOR  ,  J :    The  appl icant  in  th is  matter  has  brought  an

urgent  appl icat ion to be released from Lindela Holdings Faci l i ty

forthwi th  and  that  he  seeks  that  the  respondents  do  not  deport

him,  unt i l  his  status  under  the  Refugee  Act  130  of  1998  as
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JUDGMENT

amended  by  the  Refugee  Amendment  Act  11  of  2017  has  been

lawful ,  lawful ly  and f inal ly  determine.   He also  seeks to  remain

in  the  Republ ic  of  South  Afr ica  legal ly  for  a  per iod  of  14  days

al ternat ively  f ive  days  after  the  refugee  recept ion  off ice  open.

He seeks a temporary asylum seekers permit ,  and a cost  order.

A br ief  h istory of  this  matter is as fo l lows:   The appl icant

is  an  adul t  male  from  Niger ia.   Current ly  detained  in  Lindela.

The  f i rst  respondent  is  the  Minister  of  Home  Affai rs,  c i ted  in

his  off ic ia l  capaci ty  and  as  an  administrator  who  is  a lso  in

charge  of  the  administrat ion  of  the  Refugee’s  Act  and  the

Department  of  Home  Affai rs.   The  second  respondent  is  the

Director  General  of  Department  of  Home  Affai rs,  and  he  is

ci ted  herein  his  off icia l  capaci ty  by  vi r tue  of  the  tasks  that  he

has to oversee.  

The  appl icant  lef t  his  country  under  c i rcumstances

where  his  l i fe  was  at  r isk.   He  rel ies  on  the  internat ional

convent ions to  which  South  Afr ica  is  a  s ignatory  as  wel l  as  the

Const i tut ional  Court  case  of  Ruta  vs  Minister  of  Home  Affai rs,

for  h im  to  be  released  from  detent ion  so  that  he  can  carry  out

his asylum process.  

The  appl icant  arr ived  in  the  Republ ic  of  South  Afr ica  on

10  November  2019,  through  Ol iver  Thambo  Internat ional

ai rport .   He  was  a  member  of  the  now  Terror- fomenting

Movement  for  the  Emancipat ion  of  the  Niger  Del ta,  known  as

MEND.   He  has  a  real  fear  of  persecut ion  and  also  his  l i fe,
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arising from his  opposi t ion to  the  use of  vio lence,  which in  that

locat ion  includes sabotage,  guerr i l la  warfare  and kidnapping of

oi l   workers  by  MEND.   MEND  is  a  tool  for  championing  the

disenfranchised  residents  of  the  Niger  Del ta  who  receive  very

l i t t le benef i t  f rom the oi l  which comes out  of  their  soi l .   

On  his  arr ival  in  South  Afr ica,  he  sought  shel ter  f rom  a

number  of  people  who  were  sympathet ic  to  his  cause  which

they  acknowledged  were  try ing  to  make  a  better  l i fe  for  the

people  of  the  Niger  Del ta,  but  wi thout  the  use  of  vio lence.   He

did  not  divulge  his  personal  detai ls  in  a  publ ic  document  but

the  people  who  hosted  him,  advised  him  that  one  of  the  main

leaders of MEND resides in South Afr ica and many of the group

securi ty  operat ives are visib le and prominent in the country.

One  of  the  prime  arears  where  they  f ind  dissidents  l ike

himsel f  is  outside  of  Refugee  recept ion  off ices.  He  therefore

went  underground.  He  stayed  in  Johannesburg  and  was

advised  that  his  chances  of  running  into  MEND’s  agents  was

very  high  in  Johannesburg  and  he  decided  to  relocate  to

Durban.   He  became  increasingly  uncomfortable  wi th  not

having  any  documents  to  legal ise  his  stay  in  South  Afr ica.   On

11 December 2019 he approached the Refugee recept ion off ice

in  Durban.   He  was  turned  back  and  advised  to  return  the

fol lowing year as i t  is  December,  and the gates were locked.  

He  returned  on  6  January  2020,  and  he  was  then  turned

back for  lack  of  t ravel  documents.   So,  I  do  not  know what  that
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means  because  presumably  he  would  have  entered  South

Afr ica  on  a  passport .   He  says  that  he  went  back  on  several

occasions  in  February  2020,  but  on  each  occasion  there  were

extremely  long  queues,  and  he  was  sent  home  wi thout  anyone

assist ing him.  

In  March  2020  the  refugee  off ice  c losed  down  because

of  COVID and he could not  therefore apply for  asylum.   He was

arrested  in  Durban  Central  on  20  January  2021,  for

contravent ion  of  immigrat ion  laws.   He  tr ied  to  explain  his

posi t ion  but  was  not  g iven  an  opportuni ty  to  fu l ly  describe  his

posi t ion.  He  was  also  not  given  an  opportuni ty  to  make  an

appl icat ion  for  asylum.   Instead,  they  prosecuted  him  in  terms

of the Immigrat ion Act.   

He was f inal ly  detained at  L indela Repatr iat ion Centre in

September  2021  and  he  is  of  course  vulnerable  to  being

deported.   He rel ies on Universal  Declarat ion of  Human Rights,

Art ic le  14,  as  wel l  as  the  UNHCR  Convent ion  relat ing  to  the

status  of  refugees,  a lso  the  UNHCR  protocol  re lat ing  to  the

status  of  refugees  of  1967  and  the  AOU  Convent ion  governing

speci f ic aspects of  refugee problems. 

He urges the Court  to  take into  account  that  he  wi l l ,  that

his  l i fe  wi l l  def ini te ly  be  threatened  should  he  go  back  to  his

home.   He does not  refer  to  an  opt ion  to  l ive  in  another  part  of

Niger ia.   I t  seems that  his  only  opt ion  is  then to  go  back to  the

place from which he f led.
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He also rel ies on sect ion 22 of  the Refugees Act  and the

si tuat ion  is  now as  such  that  he  has  already  been  taken  to  the

refugee  Status  Determinat ion  Off ice  (RSDO)  and  of  course  the

decis ion was that h is appl icat ion was rejected.  

The  answering  aff idavi t ,  as  wel l  as  a  report  suggests

that  his  appl icat ion  is  not  genuine,  and  i t  has  no  meri ts.   In

part icular  he  was  taken  to  the  off ice  and  the  decis ion  is

contained  in  a  three  page  report .   The  report  was  drawn  up  by

Mr  Matotsi  Monyagane,  who  asked  him  a  number  of  quest ions

and  the  answers  were  completely  contrary  to  the  facts  in  the

founding aff idavi t  to which I  have just referred.  

One  of  the  quest ions  was:   “Why  did  you  leave  your

country?”   Mr  Monyagane  reports  that  the  appl icant  told  him

that  he  lef t  Niger ia  because  he  wanted  to  travel  the  world  and

he  wanted  to  be  far  away  from  Niger ia.   He  appl ied  for  a

passport  in  Nigeria  and came to  South  Afr ica.   He cla ims  to  be

a  barber  by  profession,  and  he  wanted  to  open  up  his  own

barber  shop  in  South  Afr ica  and  he  was  staying  wi th  his

brother,  V N in Durban.   

He  also  cla imed  not  to  be  involved  in  pol i t ics  and  he

also  then  told  Mr  Monyagane  that  nothing  wi l l  happen  to  him i f

he  is  forced to  go  back to  his  country,  but  he  would  just  l ike  to

stay  in  South  Afr ica  to  open  up  his  barber  shop.   Mr

Monyagane  then  states  in  his  report  what  the  law  is  and  he

states  that  sect ion  3  of  the  Act  a l lows  for  certa in  persons  to
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apply  for  asylum  and  according  to  him  the  appl icant  does  not

f i t  into any of the categories.

He  also  refers  to  the  burden  of  proof  which  is  in  the

UNHCR  handbook  and  quotes  that  i t  is  a  general  l ink  of

pr incip le  that  the  burden  of  proof  l ies  on  the  person  submit t ing

the cla im and he also f inds that  the appl icant  did  not  d ischarge

the  burden  of  proof.   He  also  states  that  there  are  no

credibi l i ty  concerns  in  the  answers  given  to  him.   The  reason

for  re ject ing  the  appl icat ion  for  asylum  is  descr ibed  as

mani fest ly  unfounded  in  terms  of  sect ion  24(3)(b)  read  wi th

sect ion 1(xi i )  of  the Refugee’s Act.   

That makes the fo l lowing provision:

“Kindly  take  not ice  that  as  per  the  st ipulat ions

sect ion  24(3)(b)  of  the  Refugee’s  Act  130  of  1998

your  appl icat ion  for  asylum  wil l  be  referred  to  a

standing  committee  for  refugee  affa i rs  to  conf i rm  or

set  aside  the  decision  of  the  status  determinat ion

off icer  in  terms  of  sect ion  25(3)(a)  of  the  Act.   You

therefore must  return to  the asylum detent ion centre

upon  the  expiry  of  your  sect ion  22  visa  to  ascertain

the  status  of  your  appl icant  for  refugee  status  in

South Afr ica.”

However,  on  the  facts  before  me,  i t  seems  as  i f  the

appl icant  is  st i l l  at  L indela  and  presumably  they,  L indela  wi l l

then  take  him  to  f ind  out  what  the  f inal  ru l ing  is.   A form  has
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been  completed,  g iv ing  the  detai ls  of  the  appl icant.   His

address and the  capi tal  ci ty  of  the  area in  Nigeria.   There were

no  detai ls  of  family  members  or  a  spouse  and  chi ldren  so

presumably  there  are  no  fami ly  members  that  the  off icer  took

into account when he made the assessment.   

The  appl icant  then  signed  this  form,  acknowledging

receipt  thereof.  There  is  declarat ion  by  appl icant  that  he

understands  the  contents  and  the  impl icat ions  of  the

quest ionnaire  and  declares  that  the  part iculars  given  by  him

are true and correct ,  and that  he answered the quest ions freely

and  voluntar i ly.   He  understands  that  fa lse  information  is

punishable.  

There  is  also  a  warrant  for  h is  placement  under

correct ional  supervis ion  and  that  was  on  13  August  2021  when

he was arrested and kept at  Durban Medium C.  I t  also appears

that  he  appeared  at  the  Magistrate  Court .   This  is  f rom  the

document at tached to  the decis ion,  presumably i t  is  the record,

and he was sentenced to 60 days of imprisonment.   

There  is  also  a  not i f icat ion  of  his  deportat ion  which  he

received  in  Durban  on  13  August  2021.   The  prof i le,  therefore,

as  i t  exists,  is  that  the  appl icant  made out  a  very  detai led case

in  his  founding  aff idavi t .   I t  could  have  been  a  l i t t le  more

detai led but be that as i t  may, h is interview, when he was taken

to  the  refugee  off ice  in  Pretor ia  comes  up  wi th  a  total ly

di fferent  answer.   
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I  therefore  asked  the  appl icant ’s  at torney,  Mr  Sibuye  to

please  go  to  Lindela  and  f ind  out  what  the  correct  version  is.

Mr  Sibuye  has  deposed  to  an  aff idavi t  which  detai l  the

circumstances  under  which  this  changed  version  ar ises.   I

d i rected  that  interview  to  take  place  on  1  December,  when  the

matter  came  before  me  once  again  and  th is  is  what  Mr  Sibuye

said:

“He  was  not  a l lowed  to  record  the  consul tat ion

because  one  cannot  enter  the  Lindela  Repatr iat ion

Centre  wi th  any  recording  device.   The  appl icant

informed  him  that  he  was  transported  to  Pretor ia  to

the Desmond Tutu Refugee Recept ion Centre for the

purposes  of  submit t ing  his  asylum  appl icat ion.   He

advises  that  on  the  way  to  Pretor ia  the  immigrat ion

off icer  to ld  him  that  h is  t ransportat ion  to  Pretoria

was  merely  a  formal i ty  as  his  asylum  appl icat ion

would be rejected on the spot .   He cannot remember

the  name  of  that  off icer  who  took  him  to  Pretoria.

When he  arr ived  in  Pretoria  he  was  informed by  the

refugee  status  determinat ion  off icer  that  he  was  a

troublemaker  and  Nigerian  ci t izens  are  wel l  known

for  sel l ing  drugs  and  under  no  ci rcumstances  would

he  be  released.   He  informed  me  that  the  f i rst

quest ion  that  was  posed  to  him:   “Why  did  he  come

to South Afr ica?”   He responded that  he came to the
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Republ ic  to  seek  refuge  from  a  notorious  group

cal led  MEND which  is  a  terror  ferment ing  movement

which  seeks  to  persecute  him.   He  repeated  the

submissions  in  his  founding  aff idavi t  as  to  why  he

came  to  South  Afr ica  and  that  the  RFDO  off icer

chose  to  ignore  his  submissions.   He  also  feels

aggrieved  by  the  conduct  of  the  RFDO  off icer  and

wil l  lodge  a  formal  complaint  when  he  has  an

opportuni ty to  do so.”

In  my  view,  in  evaluat ing  the  evidence  before  me  i t  is

clear  that  h is  about- turn  in  his  version  does  not  appear  to  be

genuine.  He  was  interviewed  in  the  absence  of  h is  at torney

and  the  interview  was  not  v ide  recorded.  I f  the  appl icant

indeed  is  f leeing  from  a  dangerous  organisat ion  i t  would  be

implausible  that  at  the  recept ion  off ice  he  would  change  his

version  which  any  reasonable  person  would  real ise  that  the

off icer  interviewing  him  can  only  come  to  one  conclusion  and

that would be to send him back to Niger ia.

The  f i rst  and  second  respondents  rely  very  heavi ly  on

this  version.   In  fact  i t  is  their  focus  of  their  defence.   They  do

not  accept  for  one  moment  that  he  was  f leeing  from  Nigeria

because  he  took  a  long  t ime  to  apply  for  refugee  status.   This

is  so  even  when  coming  to  South  Afr ica  and  even  after  his

incarcerat ion  in  Durban.   The  f i rst  and  second  respondents

submit  that  the  law  upon  which  the  appl icant  re l ies  has
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changed and because of the delay and the contradict ions in his

case he wi l l  not  succeed .   

They  submit  that  the  case  of  Ruta  was  concerned  wi th

the  exclusionary  provis ions  of  sect ion  41  of  the  Refugees  Act.

The  respondents  submit  that  the  interplay  between  the

Refugees  Act  and  the  Immigrat ion  Act  does  not  a l low  for  the

immediate  release  of  someone  who  is  in  custody.   Moreover,

the  delay  in  quest ion  is  unacceptable  and  the  appl icant,

according  to  the  respondents,  has  not  set  out  any  compel l ing

reasons  why  he  delayed  in  making  an  appl icat ion  for  asylum

and  why  he  wi l l ingly  contravened  the  regulat ions  of  the

Immigrat ion Act.   

In  my  view  the  charade  which  the  appl icant  has  been

taken  through  by  the  respondents  in  taking  him  to  Pretor ia  to

the  RSDO  off ice,  in  my  view,  is  reprehensible  in  the

circumstances.   Any  reasonable  person  assessing  those  two

versions,  knowing  that  the  appl icant  is  c la iming  to  be

desperate  and  f leeing  persecut ion  can  only  conclude  that  the

only  explanat ion  is  that  the  respondent  have  changed  his

version.    

The  matter  does  not  end  here  because  i t  is  important

that  Mr  Matotsi  Monyagane’s  version  and  his  act ions  in  th is

matter,  must  be  invest igated  by  the  Nat ional  Prosecut ing

Author i ty  and  i f  so  indicated  he  must  then,  the  law  must  then

take  i ts  course.   I  am  of  the  view  that  the  appl icant,  whi lst  he
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is  st i l l  incarcerated  at  L indela  Holding  Faci l i ty,  or  Repatr iat ion

Faci l i ty,  wi l l  not  be  able  to  at tend to  his  asylum process  in  any

meaningful  way.   

I t  is  then  indicated,  in  these  ci rcumstances,  that  he

should  be  released,  but  on  condi t ion  that  he  completes  his

processes  and  as  I  have  indicated  to  Ms  Ngobane,  the

appl icant ’s  counsel ,  there  is  now a decision,  and i t  seems as i f

there  is  a lso  an  order  in  the  Magistrate’s  Court  in  Durban  that

has  found  him  gui l ty.   So  those  two  formal i t ies  wi l l  have  to  be

deal t  wi th as I  have set out in my judgment in 

Accordingly I  make the fo l lowing order:

ORDER

The matter  is  urgent .  I t  is  declared  that  the  detent ion  of

the  appl icant  f rom  12  November  2021  up  to  the  date  in  which

he  is  re leased  which  is  today,  is  unlawful .   The  f i rst  and

second  respondents  are  di rected  to  release  the  appl icant  f rom

detent ion at  the Lindela Repatr iat ion Faci l i ty for thwi th.   

The  f i rst  and  second  respondents  are  di rected  to  issue

the  appl icant  wi th  a  temporary  asylum  seeker  permit  in

accordance  wi th  sect ion  22  of  the  Refugees  Act,  pending

f inal isat ion  of  th is  c laim  and  also  any  other  legal  process  that

he  may  wish  to  inst i tute  in  order  to  regular ise  his  stay  in  the

Republ ic  of  South  Afr ica.   These  also  include  the   his  r ights  to

review  or  appeal  in  terms  of  chapter  3  of  the  Refugee  Act  and
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any  other  statute  which  his  r ights  as  a  convicted  person  which

he may be advised appeal  or review.  

The f i rst  and second respondents are to  pay the costs of

th is  appl icat ion  jo int ly  and several ly.   The one paying  the  other

to  be  absolved  which  costs  shal l  include  the  revert  costs  of  

9 November,  12 November and 1 November 2021.  

The  signatory  to  the  RSDO  decision  dated  11  November

2021  completed  by  Mr  Matotsi  Monyagane  is  referred  to  the

National  Prosecut ing  Author i ty  for  invest igat ion  and

prosecut ion,  i f  so  indicated  as  to  whether  he  l ied  about  the

facts  given  to  him  by  the  appl icant  and  the  contents  of  the

report  produced  pursuant  to  his  interview  and  which  the

respondents handed dot Court .   

I t  is  so ordered.  

VICTOR, J

JUDGE OF THE HIGH COURT

DATE  :   20 December 2021
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