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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  SS34/2021

DATE  :  2022-11-01

In the matter between

THE STATE

and

MZILA, M Accused 1

VELANGENKOSI,  Z X Accused 2

S E N T E N C E

STRYDOM,  J  :   Th is  is  judgment  on  sentence.   The  two

accused  were  found  gui l ty  as  fo l lows.   The  accused  1  was

found  gui l ty  on  one  count  o f  being  in  possession  of  a

f i rearm,  the  ser ia l  number  or  any  other  ident i fy ing  mark

having  been  changed  or  removed  without  the  wr i t ten

permiss ion  of  the  Regist rar  being  a  prohibi ted  f i rearm.

DELETE WHICHEVER IS NOT APPLICABLE

(1) REPORTABLE:  YES / NO.

(2) OF INTEREST TO OTHER JUDGES:  YES / NO.

(3) REVISED.

DATE                         

SIGNATURE
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Count  4.  

Also  on a count  of  at tempted murder  and one count  o f

be ing  in  un lawfu l  possession  of  ammunit ion.   These  were

counts 8 and 9.   

Accused  2  was  found  gui l ty  on  the  same  counts  as

accused 1  that  is  on  counts  4,  8  and  9  and  also  on  counts  6

and  7.   Count  6  is  a  count  of  robbery  wi th  aggravat ing

circumstances  as  a  f i rearm was  used  when  Mr  Okerafor  was

robbed  of  h is  motor  vehic le,  cash  and  cel l  phones.  Count  7

is  a k idnapping count.  

These  are  ser ious  counts.   In  re la t ion  to  the

convict ions  per ta in ing  to  the  unlawful  possession  of  a  semi

automatic  f i rearm  which  was  also  prohib i ted  the  Firearm

Control  Act  legis la ted  a  maximum  sentence  in  terms  of

sect ion 121 to  be 25 years imprisonment.   

The  leg is lature  on ly  prescr ibed  a  maximum  sentence

which  leaves  i t  in  the  discret ion  of  the  Court  to  cons ider  an

appropr iate sentence.   

The  Cr iminal  Law  Amendment  Act  105  of  1997

prescr ibed  a  min imum  sentence  in  re la t ion  to  an  offence

pertain ing  to  a  semi  automat ic  f i rearm  to  be  15  years

imprisonment.   

Th is  sentence  should  be  imposed  unless  the  Court  is

sat isf ied  that  substant ia l  and  compel l ing  ci rcumstances

exis t  which  jus t i fy  the  imposi t ion  of  a  lesser  sentence  than
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the sentence so prescr ibed.   

The robbery  count  a lso carr ies a min imum sentence of

15  years  imprisonment  in  terms  of  the  Cr iminal  Law

Amendment Act .   

The  same  cr i ter ia  appl ies  concerning  a  f ind ing

whether  there  are  substant ia l  and  compel l ing  ci rcumstances

to deviate from this prescr ibed sentence.   

The  structure  of  a  sentence  should  be  determined  by

a  requirement  for  the  balancing  of  the  nature  and

circumstances  of  the  offence,  the  character is t ics  and

circumstances  of  the  offender  and  the  impact  of  the  cr ime

on the community,  i ts wel fare and concern.   

The  Court  should  s tr ive  to  accompl ish  and  arr ive  at  a

judic ious  counterbalance  between  these  elements  in  order

to  ensure  that  one  element  is  not  unduly  accentuated  at  the

expense of,  and to  the exclus ion of  the others.   

There  must  be  a  ba lance  between  the  in teres t  of  the

vict im,  the  society  and  offender.   The  main  purposes  of

punishment  are  deterrent ,  preventat ive,  reformat ive  and

retr ibut ive and the punishment should f i t  the cr iminal  as  wel l

as  the  cr ime,  be  fa i r  to  society  and  be  balanced  with  a

measure  of  mercy  according  to  the  ci rcumstances.  This  was

held  by  Holmes  JA  in  S  v  Rabie  1975  (4)  SA  855  (A)  at

862a-b.   

Both accused face a min imum sentence for  the convict ion on
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the f i rearm count .   

As  part  of  the  mi t igat ion  of  sentence  and  to  indicate

whether  substant ia l  and  compel l ing  ci rcumstances  ex ist  to

deviate  from  the  prescr ibed  minimum  sentences  the

personal  c ircumstances  of  the  two  accused  were  p laced

before Court .   

Accused  1  is  39  years  old  and  has  three  minor

ch i ldren.   These  chi ldren  reside  wi th  their  b io logical

mothers.   Accused  1  has  been  in  custody  s ince  3  October

2019  which  means  that  he  has  been  in  cus tody  for  just  over

three years.

The  state  has  proven  no  prev ious  convict ions  against

th is  accused.   Consequent ly  he  wi l l  be  deal t  wi th  as  a  f i rst

o ffender.   

Accused  2  is  current ly  32  years  o ld  and  also  has

three  chi ldren  stay ing  wi th  the ir  b io log ica l  mother.   He  is

a lso  a  f i rst  offender  and  has  been  in  custody  for  just  over

three years awai t ing t r ia l .   

The  f i rst  quest ion  for  decis ion  is  whether  these  two

facts  that  both  accused  are  f i rs t  o ffender  and  spent

approximate ly  three  years  awai t ing  tr ia l  const i tu te

substant ia l  and  compel l ing  c ircumstances  to  deviate  f rom

the minimum prescr ibed sentences.   

These  factors  should  be  considered  with  the

aggravat ing  c i rcumstances  that  the  f i rearms  found  in
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possession  of  the  accused  both  had  the ir  ser ia l  numbers

f i led off .   

The only  reason why th is  would  be done is  to  h ide the

or ig in  and  ownership  of  these  f i rearms.   The  only  in ference

that  can be drawn why th is is  done is that  these f i rearms are

to  be  used  to  commit  cr imes  to  prevent  i t  to  be  traced  back

to i ts owner.   

In  my  view  i f  the  ser iousness  of  the  cr imes  are

weighed  against  the  ci rcumstances  placed  before  Court  on

behal f  of  the  accused,  the  accused  fa i led  to  show

substant ia l  and  compel l ing  c i rcumstances  for  th is  Cour t  to

deviate f rom a prescr ibed minimum sentence.   

Th is  does  not  mean  that  the  Court  wi l l  leave  out  o f

the  equat ion  the  fac t  that  the  two  accused  are  f i rs t

o ffenders  and  that  they  have  spent  approximately  three

years awai t ing tr ia l .   

The  Court  wi l l  keep  these  fac tors  in  mind  when  the

cour t  considers  an  appropr ia te  sentence  and  to  what  ex tent

sentences should run concurrent ly.   

Accused  1  was  found  gui l ty  on  the  counts  that  re la ted

to  one  incident  in  Alberton.   For  an  unknown  reason  he  wi th

accused  2  attempted  to  k i l l  Mr  J iyane  by  f i r ing  a  shot  a t  h is

vehic le .   

Mr  J iyane  was  jus t  lucky  not  to  have  been  k i l led.

Even  more  fortunate  were  the  two  accused  for  not  k i l l ing
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him  because  i f  that  was  the  s i tuat ion  a  much  more  severe

sentence would have been appl icable.   

I t  was  at  th is  scene  where  accused  1  possessed  the

prohibi ted  f i rearm and  the  unlawfu l  ammuni t ion.   In  my mind

an aggravat ing factor is  that  the accused used the vehic le of

Mr Okerafor  which was prev iously  robbed from h im.  

The  same  appl ies  to  accused  2  as  far  as  th is  incident

is  concerned.   Accused  2  was  further  found  gui l ty  on  a  very

ser ious count  o f  armed robbery.   

I t  has  become  wel l  known  in  society  that  the  robbery

of  motor  vehic les  has  become  prevalent  in  our  country  and

people  convicted  of  such an offence should  not  expect  to  be

treated l ight ly.   

I t  should  also  be  ment ioned  that  substant ia l  and

compel l ing  as  far  as  th is  count  was  concerned  was  a lso  not

shown by the accused 2.   

When  consider ing  an  appropr iate  sentence  the  Court

wi l l  bear  in  mind  the  cumulat ive  effect  o f  sentences  and  wi l l

a l low por t ions  of the var ious sentences to run concurrent ly.   

The  Court  wi l l  a lso  bear  in  mind,  as  far  as  accused  2

is  concerned,  that  the  cr imes  he  is  convic ted  of  were

committed on d i fferent  dates and places.   

Last ly,  the  Court  wi l l  a lso  consider  the  fact  that  not

one  of  the  two  accused  showed  any  remorse  and  came  to

cour t  deny ing  the ir  part ic ipat ion  in  the  face  of  st rong
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evidence against  them.  The two accused can now stand.   

Accused  1  is  sentenced  as  fo l lows.   On  count  4  to  15

years  impr isonment.   On  count  8  to  seven  years

imprisonment.   On  count  9  to  three  years  imprisonment.   I t

is  ordered  that  f ive  years  of  the  sentence  on  count  8  should

be  served  concurrent ly  wi th  the  sentence  imposed  on  count

4.   The  sentence  on  count  9  should  be  served  concurrent ly

wi th  the  sentence  on  count  4.  Effect ive ly  accused  1  is

sentenced to 17 years imprisonment.   

Accused  2  is  sentenced  as  fo l lows.   On  count  4  to  15

years  impr isonment.   On  count  6  to  15  years  imprisonment.

On count  7  to  f ive years  impr isonment.   On count  8  to  seven

years  impr isonment.   On  count  9  to  three  years

imprisonment.   10  years  of  the sentence imposed on count  6

is  to  run  concurrent ly  wi th  the  sentence  on  count  4 .   The

sentences  on  counts  7  and  9  are  to  run  concurrent ly  wi th

the  sentence  on  count  4  and  f ive  years  of  the  sentence  on

count  8  is  to  run  concurrent ly  wi th  the  sentence  in  count  4.

Effect ively  accused  2  is  sentenced  to  22  years

imprisonment.   

That  concludes the sentencing.  

-   -  -  -  -  -  -  -  -  -  -  -

- - - - - - - - - - - - - - - - - - - - - - - - - -- -

STRYDOM, J
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JUDGE OF THE HIGH COURT 

DATE  :   - - - - - - - - - - - - - - - - - - -
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