
 
JUDGMENT

( I n l e x s o  I n n o v a t i v e  L e g a l  S e r v i c e s )  S J E D

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO  :   29879/2016

DATE  :   2022.01.17

In the matter between

IG CHEM (PTY) LTD & ANOTHER

and

MAKOYA INVESTMENTS ZAMBIA LIMITED

J U D G M E N T

DIPPENAAR  ,  J :    

This  is  an  act ion  which  was  commenced  in  the

Commercial  Court ,  for  declaratory  rel ief  under  sect ion  20(9)  of

the  Companies  Act  71  of  2008  (“ the  Act”) .  Judgment  has

already  been  granted  against  the  f i rst  defendant.  In  the

present  proceedings,  judgment  is  sought  against  the  second

defendant.  No  rel ief  is  sought  against  the  th i rd  defendant.

Where  appropr iate,  the  second  and  th i rd  defendants  wi l l
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JUDGMENT

col lect ively be referred to as “ the defendants”.

Sect ion 20(9) of  the Act provides as fol lows:

“ I f  on  appl icat ion  by  an  interested  person  or  in  any

proceedings  in  which  a  company  is  involved,  a

Court  f inds  that  the  incorporat ion  of  the  company,

any  use  of  the  company  or  any  act  by  or  on  behal f

of  the  company  const i tutes  an  unconscionable

abuse  of  the  jur ist ic  personal i ty  of  the  company  as

a separate ent i ty,  the Court  may:

(a) Declare  that  the  company  is  to  be  deemed  not

to  be  a  jur ist ic  person  in  respect  of  any  r ight ,

obl igat ion  or  l iabi l i ty  of  the  company  or  of  a

shareholder  of  the  company  or  in  the  case  of  a

non-prof i t  company  th is  port ion  is  not  re levant;

and

(b) make  any  further  order  the  Court  considers

appropriate  to  give  effect  to  a  declarat ion

contemplated in paragraph  (a)” .

In  the  present  matter,  on  the  morning  of  the  hear ing,

Mr Venter,  the  th i rd  defendant  and  the  sole  di rector  of  the

second  defendant,  del ivered  a  consent  to  judgment  by  the

second defendant,  which has been uploaded onto CaseLines at

sect ion 0-1  to  2.  Mr  Venter  a lso  under  oath  conf i rmed  that  he

was  duly  author ised  to  represent  the  second  defendant  and

was duly  author ised to  consent  to  judgment  on i ts  behal f .   I  am
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JUDGMENT

advised  that  the  second  and  th i rd  defendant ’s  at torneys  of

record wi thdrew by way of not ice dated 1  December 2021.  

As  the  plaint i f fs  sought  declaratory  rel ief ,  evidence  was

presented  by  var ious  wi tnesses.  Plaint i f f ’s ’  counsel ,  Mr

Myburgh  further  presented  detai led  argument  in  support  of

pla int i f f ’s  case  and  referred  to  var ious  documents  which  the

defendants  had  in  a  pre-tr ia l  conference  admit ted  to  be  what

they  purport  to  be.  Var ious  documents  were  also  referred  to

which  had  been  obtained  under  subpoena  from  the  accountant

of the second defendant.

The  rel ief  sought  by  the  plaint i f fs  has  a  narrow  ambit  and

pertains  to  the  l i f t ing  of  the  corporate  vei l  pertain ing  to  an

amount  of  R1 607 186,  25  paid  as  a  deposi t  into  the  bank

account  of  the second defendant.

As  a  start ing  point ,  in  the  pleadings  the  defendants  had  raised

the  issue  of  prescr ipt ion  and  I  am  of  the  view  that  in  those

circumstances,  I  need  to  deal  wi th  that  issue  in  th is  judgment.

In  argument  the  pla int i f f  rel ied  on  Gericke  v  Sack  1978  (1)

SA821  (A)  as  authori ty  for  the  proposi t ion  that  the  onus  of

proof  would  be  on  the  defendant  to  prove  such  prescr ipt ion.

Having  consented  to  judgment,  no  evidence  was  led  on  behal f

of  the defendants.

I  am  not  of  the  view  that  the  prescr ipt ion  plea  has  any

meri t  and  can  be  dismissed  on  a  legal  basis.  I  do  not  th ink  i t

necessary  to  delve  into  the  long  factual  h istory  of  the  matter,
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al though  on  the  facts,  as  an  obi ter  comment  I  might  add  that  I

am  persuaded  that  the  cla im  has  not  prescribed.  The  plea  of

prescript ion  can  be  disposed  of  on  a  legal  basis  as  having  no

meri t ,  based  on  the  judgment  of  Nugent  JA,  wr i t ing  for  the

Supreme  Court  of  Appeal  in  Duet  and  Magnum  Financial

Services CC and Liquidat ion v Koster 2010 4 Al l  SA 154 (SCA),

paragraph  13.  Al though  Duet  deal t  wi th  prescr ipt ion  in  the

context  of  voidable  disposi t ions  under  the  Insolvency  Act,  I

agree  wi th  the  plaint i f fs ’  argument  that  the  declaratory  order

sought  under  sect ion  20(9)  is  analogous  to  declaratory  rel ief

which  may  be  sought  in  re lat ion  to  voidable  disposi t ions  under

sect ions 26 to 31  of  the  Insolvency  Act  or  under  sect ion  424  of

the old Companies Act  of  1973.   

In  Duet ,  the  Supreme  Court  of  Appeal  held  that  the

declarat ion  that  is  made by a  Court  br ings into  existence debts

that  had  not  existed  before  and  simul taneously  enables  the

debts  immediately  to  be  enforced  to  the  ordinary  process  of

execut ion.  Appl ied to the present  facts ,  the debt wi l l  only ar ise

or  be  brought  into  existence  once  the  declarat ion  under  s20(9)

of  the  Act  is  made  and  therefore  any  content ion  that  the  claim

is prescribed lacks meri t .   

Turning  to  the  requirements  under  sect ion  20(9)  of  the

Companies  Act  of  2008,  I  have  been  referred  to  City  Capi tal

SA  Property  Holdings  Limited  v  Chavonnes  Badenhorst  and

Clair  Cooper  &  Others  2018  (4)  SA  71  (SCA)  (“City  Capi tal ” )
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and  I  speci f ical ly  refer  to  paragraphs  29  and  paragraph  30,

which  deals  wi th  the  requirement  of  “unconscionable  abuse”  of

the jur ist ic personal i ty.   

In  paragraph  29,  i t  is  stated  that  “unconscionable  in  the

Oxford  Engl ish  Dict ionary  includes:   Showing  no  regard  for

conscious,  unreasonably,  excessive,  egregious,  b latant,

unscrupulous”.   The court  went on to state:

“ I t  is  in  my  view  undesirable  to  at tempt  to  lay  down

any  def in i t ion  of  unconscionable  abuse.   I t  suff ices

to  say  that  the  unconscionable  abuse  of  the  jur ist ic

personal i ty  of  a  company,  as  in  the  meaning  of

sect ion 20(9)  of  the  2008  act  includes  the  use  of  or

an  act  by  a  company  to  commit  f raud  or  for  a

dishonest  or  improper  purpose  or  where  the

company  is  used  as  a  device  or  facade  to  conceal

the  true  facts.   Thus  where  the  control lers  of

var ious  companies  wi thin  a  group  use  those

companies  for  a  dishonest  or  improper  purpose  and

in  that  process  treat  the  group  in  a  way  that  draws

no  dist inct ion  between  a  separate  jur ist ic

personal i ty  of  the  members  of  the  group,  as

happened  in  th is  case,  this  would  const i tute

unconscionable  abused  of  the  jur ist ic  personal i ty,

the  const i tuent  members,  just i fy ing  an  order  under

sect ion 20(9) of  the 2008 act.”
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I  agree wi th  the plaint i f f ’s  argument  that  the  facts  in  this

matter  i l lustrate  just  such  conduct  and  that  the  pla int i f fs  have

establ ished  unconscionable  abuse  of  the  jur ist ic  personal i t ies

of the f i rst  and second defendants.  

 I  was  further  referred  to  the  judgment  of  Binns-Ward  J  in  Ex

Parte  Gore  and  Others  NNO  2013  (3)  SA  382  (WCC)  (“Gore ”) ,

which  I  agree,  supports  the  plaint i f fs ’  case  and  pertains  to

ci rcumstances simi lar to the present.   

Var ious wi tnesses test i f ied in  th is  matter,  including Mr   Indiveri ,

the  di rector  of  the  plaint i f fs  and  Mr  De  Vi l l iers,  the  f inancial

manager  of  the  f i rst  and second plaint i f fs.  Both  Mr  Indiver i  and

Mr  De  Vi l l iers  conf i rmed  the  contents  of  the  detai led  wi tness

statements  del ivered.  Mr  de Vi l l iers  deal t  extensively  wi th  the

relevant  facts  which  conf i rmed  that  the  importat ion  of  the

mater ial  took  place  through  the  second  defendant,  rather  than

the  f i rst  defendant  and  that  the  f i rst  defendant  did  not  nor

could i t  comply wi th  i ts  obl igat ions under  the supply agreement

concluded between i t  and the plaint i f fs.   

Mr Tal jaard,  who  was  subpoenaed  and  was  the  erstwhi le

attorney of  the  second  and  th i rd  defendants,  conf i rmed that  Mr

Venter,  the  thi rd  defendant  conducted  his  business  act iv i t ies

through  the  second  defendant.  The  relevance  of  h is  evidence

is further  that  he  is  a  trustee of  the  Tanabi  Fami ly  Trust,  which

the  defendants  had  contended  owns  the  shares  of  the  second

defendant.  Mr  Tal jaard  was  unaware  of  the  dishonest  at tempt
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by  Mr  Venter  to  change  and  back  date  the  share  cert i f icate  of

the  second  defendant  dur ing  2018  and  dur ing  the  course  of

th is  l i t igat ion.  He  conf i rmed  that  the  Tanabi  Trust  had  no

assets or f inancial  records and was effect ively dormant.  

The evidence of  Mr  Tal jaard di rect ly  refutes the contents of  the

second  defendant ’s  plea  that  i ts  shareholding  was  never  held

by  the  Mr Venter,  but  rather  that  i t  was  held  by  the  Trust.  This

evidence  was  also  supported  by  the  evidence  and

documentat ion  presented  by  Mr  Barnard,  who  was  the

accountant  for  Mr  Venter ’s  ent i t ies,  who test i f ied  and produced

var ious documents under subpoena.  

I t  appears  that  Mr  Venter  went  so  far  as  to  instruct  h is

accountants  to  ef fect ively  commit  a  fraud by  try ing  to  backdate

the  shareholder  cert i f icates.  As  indicated  by  Mr  Barnard,  the

shareholding  was  never  in  fact  changed.  The  evidence

supports  the  pla int i f f ’s  version  of  improper,  untoward  and

abusive conduct  on the part  of  the second defendant.

The  defendants’  denial  that  Mr  Venter  was  the  sole

shareholder  of  the  second  defendant  was  thus  fa lse  and  the

evidence  establ ished  that  he  was  the  sole  control l ing  mind  of

both the f i rst  and second defendants.  

Mr  Barnard’s  evidence  establ ished  that  the  f i rst  defendant

never  had  any  books  of  account,  never  had  any  f inancial

records  and  never  submit ted  any  VAT  returns.  On  the  facts  I

am  sat isf ied  that  the  plaint i f fs  establ ished  that  the  f i rst
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defendant  in  fact  never  traded.  The  evidence  further

establ ished  that  the  f i rst  defendant  could  not  produce  any

banking  account.  Al l  assets  were  in  the  name  of  the  second

defendant,  a l l  funds  f lowed  through  the  second  defendant.  I

conclude  that  the  evidence  establ ished  that  the  f i rst  defendant

was effect ively a device used to conceal  the true facts.  

I  fur ther  agree  wi th  the  plaint i f f ’s  argument  that  the  ul t imate

concession  by  Mr  Venter  and  the  second  defendant  in  the

consent  to  judgment  indicates  that  the  version  proffered by  the

defendants in the pleadings simply has no meri t .

I  am  further  sat isf ied  that  the  conduct  here  in  issue,  as

part icular ised  in  the  part iculars  of  c laim  and  in  the  eloquent

argument  presented  by  Mr  Myburgh,  is  supported  by  the  oral

and  documentary  evidence  which  was  led  in  the  matter.  I t  is

also supported by the contents of  the wi tness statements.

 Considering  al l  the  facts  and  applying  the  pr inciples

enunciated  in  Gore  and  City  Capi tal  I  am  sat isf ied  that  the

plaint i f fs  have  made  out  a  proper  case  for  rel ief  under  sect ion

20(9)  of  the  Act  and  that  they  are  ent i t led  to  the  declaratory

rel ief  sought.   

In  re lat ion to the costs,  the normal  pr incip le  is  that costs fol low

the  resul t .  There  is  no  basis  to  deviate  from  this  pr inciple.

Mr Myburgh in  detai l  i l lustrated the large amount  of  work which

the  erstwhi le  senior  and  junior  counsel  involved  in  the  matter

had  done  in  order  to  get  th is  matter  t r ia l  ready  and  ul t imately
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to  discover  the  true  facts  and  the  untoward  conduct  of  Mr

Venter  in  relat ion  to  the  share  cert i f icates  and  the  l ike.   Under

those  ci rcumstances  I  am  sat isf ied  that  an  order  including  the

costs of  two counsel ,  where employed,  should be granted.

  I  therefore  grant  an  order  in  terms  of  the  draft

marked X,  which  is  in i t ia l led  and  dated  and  which  appears  on

CaseLines under sect ion  0, at  pages O3 to O4.  

…………………………..

DIPPENAAR, J

JUDGE OF THE HIGH COURT

DATE DELIVERED  :  17 January 2022

DATE JUDGMENT REVISED  :  19 January 2022
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