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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  A110/2022

DATE  :  2022-11-24

In the matter between

MOTHIANG KENNETH MAREDI Appel lant

and

THE STATE Respondent

J U D G M E N T

STRYDOM  J  :    Th is  is  a  ba i l  appeal  f rom  the  lower  cour t .

Appel lant  f i rs t  appeared  in  the  lower  cour t  on  29  July 2016.

On  24 August  2016  he  appl ied  for  ba i l  for  the  f i rs t  t ime.   In

support  of  th is  appl icat ion  he  f i led  aff idav its .   At  the  t ime  i t

was  agreed  between  the  appel lant  and  the  state  that  the

cour t  was  deal ing  wi th  a  Schedule  5  ba i l  appl icat ion.

Schedule  5  is  re ferred  to  in  sect ion  60(1)(b)  of  the  Cr iminal

Procedure Act (CPA) and reads as fo l lows:

DELETE WHICHEVER IS NOT APPLICABLE

(1) REPORTABLE:  YES / NO.

(2) OF INTEREST TO OTHER JUDGES:  YES / NO.

(3) REVISED.

DATE                         

SIGNATURE

10

20



A110/2022-sr 2 JUDGMENT
2022-11-24

“Notwi thstanding  any  prov is ion  of  th is  Act ,

where  an  accused  is  charged  wi th  an

offence  referred  to  (b)  in  Schedule  5,  but

not  in  Schedule  6,  the  court  shal l  order  that

the  accused  be  deta ined  in  custody  unt i l  he

or  she  is  dealt  with  in  accordance  wi th  the

law,  un less  the  accused,  having  been  given

a  reasonable  opportuni ty  to  do  so,  adduces

ev idence  which  sat isf ies  the  court  that  the

interests  of  just ice  permi ts  h is  or  her

release.”

Consequent ly  there  was  an  onus  on  the  appel lant  to  adduce

evidence  which  should  sat is fy  the  court  that  the  interests  of

just ice permit ted h is  re lease.

On  the  date  of  the  bai l  hear ing  a  fur ther  count  was

added,  wi thout  object ion.   Despi te  th is  the  bai l  appl icat ion

went  ahead.   This  fur ther  count  brought  the  appl icat ion

with in  the  ambit  of  a  Schedule  5,  o f  the  Schedule  5  ba i l

appl icat ion,  as  the  count  involved  an  amount  in  excess  of

R500 000.   Th is  meant  that  the  min imum  sentence  of  15

years ’  imprisonment  appl ied.   Just  bear  wi th  me  for  a

moment.   I  am  just  go ing  to  stand  down  for  a  whi le ,  I  w i l l

cont inue now.

COURT ADJOURNS

--- -- -- -- -- -- -- -- -- -- -- -
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COURT RESUMES

COURT  :      The court  wi l l  now cont inue.   I  wi l l  just  repeat  that

last  sentence.   Th is  meant  that  the  min imum sentence  of  15

years ’  impr isonment  appl ied,  unless  the  sentenc ing  court  is

sat isf ied  that  substant ia l  and  compel l ing  ci rcumstances

exis ts  which  could,  which  would  just i fy  the  impos it ion  of  a

lesser sentence.

Having  regard  at  the  judgment  of  the  court  a  quo  i t  is

c lear  that  the  cour t  was  d issat isf ied  wi th  the  address  of  the

appel lant .   He  a lso  had  no  stated  work  address.   The

invest igat ing  off icer  exper ienced  problems  to  arrest  the

appel lant .   His  fami ly  contr ibuted to  make  his  arrest  d i f f icu l t

by  not  prov iding  in format ion  about  the  whereabouts  of  the

appel lant .   I t  took  three  months  to  arrest  the  appel lant .

Previously  there  was  a  te lephonic  arrangement  made

between the  invest igat ing of f icer  and the  appel lant ,  in  terms

of  which  the  appel lant  would  have  handed  h im  over  to  the

pol ice.   The  appel lant  fa i led  to  honour  th is  arrangement.

The court  found that these fac tors indicated a l ike l ihood that

appel lant  might  not  stand  h is  t r ia l .   On  th is  basis  the  bai l

was refused.

Further,  i t  was  also  ind icated  by  the  court  a  quo  that

the  appel lant  fa i led  to  disc lose  h is  in  h is  bai l  a f f idavi t  that

he  had  a  pending  case.   This  was  a lso  not  d isc losed  when

he was  per t inent ly  asked by  the  pres iding  off icer  about  th is,
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about fur ther counts.

Af ter  the  appel lant  resigned  f rom  his  employment

where  the  al leged  over  80  acts  of  f raud  were  committed  he

al legedly  invo lved  himsel f  in  two  fur ther  f rauds;  the  last

one,  count  88,  which  concerned  the  buying  of  a  motor

vehic le  on  fa lse  informat ion  prov ided  to  the  bank  who  then

provided  h im  wi th  f inance.   Part icular ly  as  a  resul t  of  the

address uncertainty  the court  re fused the appel lant bai l .

The  appel lant  re-appl ied  for  bai l  on  new  facts  on  or

about  30 March 2017,  but  ba i l  was  again  refused.   This

court  has  no  information  pertain ing  to  th is  appl icat ion.

Reference  was  only  made  thereto  in  the  th ird  ba i l

appl icat ion  brought  on  a l leged  new  facts.   Bai l  was  again

refused  on  31 March 2021.   This  is  about  one  year  and

seven months ago.

This  is  the  order  against  which  the  current  appeal

l ies.   Appel lant  appl ied  for  condonat ion  for  the  late  f i l ing  of

the  appeal .   H is  lack  of  funds  was  advanced  as  the  reason

for  the  la teness  of  the  appeal.   The  condonat ion  appl icat ion

was not opposed by the state and should be granted.

The  new  facts  ment ioned  in  the  af f idavi t  for  bai l  are

l imi ted and can be summarised as fo l lows:

1. Appel lant  a t t racted Covid-19 and he is  more  suscept ib le

to infect ions.

2. He is not receiv ing proper medica l care for the v i rus.
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3. His  ex-wi fe  is  not  proper ly  looking  after  the ir  ch i ldren

who is  now in the care of  h is mother.

4 . His  uncle  passed  away  and  certain  spir i tual  t rad it ional

r i tuals  had to  be per formed.

5. He  could  no  longer  af ford  legal  fees  and  the  Legal  Aid

Board  have,  had  refused  h im  further  assistance  or

refused him assistance.

6. He  wants  to  pursue  h is  Forex  t rad ing  business  to  make

money to support  h im and h is fami ly .

7 . He  wanted  to  gather  ev idence  from  Firs t  Nat ional  Bank

which  he  cannot  do  whi lst  in  custody.   He  wants  to  use

th is  ev idence in  his  defence.

The  appel lant ’s  current  appeal  was  a imed  not  only  against

the refusal  o f  ba i l  on new facts,  but  a lso agains t the or ig inal

refusal .   I t  was  argued  that  the  learned  magist ra te

misdi rected  hersel f  to  consider  that  the  appl icant ,  consider

the  appl icant ’s  ba i l  appl icat ion  to  fa l l  wi th in  Schedule  5.   I t

was  argued  that  th is  court  was  only ,  th is  count  was  only

added  on  the  day  of  the  bai l  appl icat ion  and  that  i t  was

unfai r  towards  the  appel lant .   Th is  submission  is  meri t less

as  the  s tate  can  add  further  counts  at  any  t ime  before  an

accused  has  pleaded.   The  appel lant,  through  his  legal

representat ive,  a t  the  hear ing  could  have  appl ied  for  a

postponement  o f  the  bai l  hear ing  i f  i t  was  fe l t  that  the

appel lant  was  not  ready  to  cont inue  wi th  such  appl icat ion.
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Instead  i t  was  accepted  on  behal f  of  the  appel lant  that  the

bai l  appl icat ion  be  deal t  wi th  in  terms  of  Schedule  5.   The

legal  representat ive at  that  t ime indicated that  he  was  ready

to proceed wi th  the bai l  appl icat ion.

I t  was  further  argued  that  the  learned  magist rate

should  mero  motu  have  decided  that  i t  would  have  been

unfai r  to  add  a  further  count  on  the  day  of  the  bai l  hear ing.

In  my v iew there is  no meri t  in  th is  submiss ion and the cour t

f inds no misd irect ion in  th is regard.

The  quest ion  remains  whether  the  learned  magist rate

largely  concluded  that  there  are  no  new  facts  or  there  is  no

new  facts  upon  which  a  f resh  bai l  appl icat ion  could  be

brought  and  considered.   The  court  wi l l  accept  in  favour  o f

the  appel lant  that  a fter  a  per iod  of  f ive  years  has  lapsed

between his  f i rs t  ba i l  appl icat ion and the  further  appl icat ion,

new  facts  are  l ike ly  to  have  been  establ ished,  even  i f  i t  is

only  the fact  that the matter has been on the rol l  for  so long.

The  court  wi l l  accept  that  the  f inancia l  pos it ion  of  the

appel lant  changed,  render ing  i t  d i f f icu l t  for  h im  to  afford  his

legal  representat ion.   Further,  that  the  s i tuat ion  wi th  his

ch i ldren has changed.

Accord ingly ,  the  court  f inds  that  there  are  in  fact  new

facts  which  has  been  establ ished  which  wi l l  now  ent i t le  the

court  to  consider  whether  the  magistrate  should  have

granted  the  appel lant  bai l ,  cons ider ing  al l  the  facts,
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inc luding these new facts.

The  appel lant  prev iously  pleaded  gui l ty  to  88  counts

of  f raud.   Al though  the  factua l  basis  o f  th is  p lea  was  not

accepted  by  the  state,  i t  wi l l  serve  as  an  indicat ion  to  th is

court  that  the  state  has  a  strong  case  against  the  accused.

I f  convic ted  the  l ikel ihood  of  a  long  per iod  of  imprisonment

is  se l f-ev ident .   This  possibi l i ty  would  cer ta in ly  be  a

considerat ion  on  the  mind  of  any  accused  and  the  appel lant

when  a  decis ion  is  made  whether  he  or  she  should  stand

tr ia l  or  not .   The  appel lant  a lso  has  other  matters  pending

against  h im  for  ser ious,  o f  ser ious  nature.   These  cr imes

were a l legedly commit ted after  he lef t  h is  employment at  the

Department  of  Educat ion.   The  other  vo idable  in ference  to

be  drawn  is  that  the  appel lant  has  a  dispos it ion  to  commit

Schedule  1  of fences.   He  c lear ly  has  made  a  l iv ing  out  of

h is  f raudulent behaviour.

As  the  appel lant  has  now  been  in  custody  await ing

tr ia l  and  dur ing  t r ia l  for  a  substant ia l  per iod  of  t ime  the

court  must  refer  to  the  cr i ter ia  set  in  sect ion  60(9)  of  the

Criminal  Procedure Act.   I  wi l l  quote th is sect ion:

“ In  consider ing the quest ion in  subsect ion 4

the  cour t  shal l  decide  the  matter  by

weighing  the  interes t  o f  just ice  against  the

r ight  of  the  accused  to  h is  or  her  personal

f reedom  and  in  part icu lar  the  prejud ice  he
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or  she is  l ike ly  to  suf fer  i f  he or she were to

be detained in  cus tody,  tak ing into  account ,

where  appl icable,  the  fo l lowing  factors,

namely:

(a) the  per iod  for  which  the  accused  has

already  been  in  cus tody  since  h is  or

her arrest ;

(b) the  probable  per iod  of  detent ion  unt i l

the  d isposal  or  conclusion  of  the  t r ia l

i f  the accused is  not re leased on bai l ;

(c) the  reason  for  any  delay  in  the

disposal or  conclus ion of  the t r ia l  and

any  faul t  on  the  part  o f  the  accused

wi th  regard to such delay;

(d) any  f inancial  loss  which  the  accused

may  suffer  owing  to  his  or  her

detent ion;

(e) any  impediment  to  the  preparat ion  of

the accused's defence or  any delay in

obta in ing  legal  representat ion  which

may  be  brought  about  by  the

detent ion of  the accused;

( f ) the s tate of  heal th of  the accused;  or

(g) any  other  factor  which  in  the  opin ion

of  the  cour t  should  be  taken  into
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account .”

The  cour t  a l ready  referred  to  per iod  of  detent ion.   I t  is

extraord inar i ly  long.   The  court  has  been  in formed  that  the

state  has  c losed  i ts  case  in  th is  matter  and  that  accused  1

test i f ied.   Th is  has  become  common  cause.   Appel lant  wi l l

be  next  to  test i fy.   The  conclus ion  of  the  t r ia l  cannot  be  too

far  in the future.

From  the  evidence  before  th is  cour t  a  f ind ing  cannot

be  made  that  the  state  has  been  responsib le  for  the  delays.

I t  rather  appears  that  the  legal  representat ion  of  the

appel lant  caused  some  delays.   The  appel lant  avers  that  he

wants  to  cont inue  with  h is  forex  t rad ing  career.   Whether  i t

wi l l  be  possib le  in  the  per iod  which  remains  before

conclusion of the matter is  doubt fu l .

There  is  fur ther  no  ind icat ion  that  the  heal th  of  the

appel lant  is  current ly  so  that  he  must  get  medica l

assis tance which is  not  avai lab le  in pr ison.

In  my  view  there  is  s t i l l  doubt  whether  the  appel lant

wi l l  s tand  his  t r ia l  and  whether  he  wi l l  not  commit  fur ther

cr imes  to  obtain  money  to  make  a  l iv ing.   The  court  cannot

leave  out  o f  the  equat ion  the  fact  that  the  appel lant  t r ied  to

avoid  his  in i t ia l  arrest .   This  he  d id  wi th  the  assis tance  of

h is  fami ly.

In  my  view  the  appel lant  has  fa i led  to  adduce

evidence  which  sat is f ies  th is  court  that  the  interests  of
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just ice  permi t  h is  re lease.   This  court  cannot  f ind  that  the

learned  magist ra te  exerc ised  her  d iscret ion  wrongly  in i t ia l ly

to  re fuse  bai l ;  a lso  that  new  facts  at  th is  s tage  requi res  the

release  on  bai l  o f  the  appel lant .   Accordingly  the  appeal  is

d ismissed.

-  -  -  -  -  -  -  -  -  -  -

…………………………

STRYDOM, J

JUDGE OF THE HIGH COURT

DATE  :   ……………….
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