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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  4861/2022

DATE  :  2022-11-11

In the matter between

HAZEL IRENE KNOWLER APPLICANT

AND

DAYALAN MUNSAMI 1S T  RESPONDENT

A PERSON KNOWN AS SHUSHILE 2N D  RESPONDENT

ALL OTHER UNLAWFUL OCCUPIERS 

ERF 103 LYME PARK, EXT 4,  6 MOUNT 

STEPHENS CRESCENT

SAINTS MANOR, LYME PARK, 

RANDBURG 3R D  RESPONDENT

CITY OF JOHANNESBURG METRO 

MUNICIPALITY 4T H  RESPONDENT

J U D G M E N T

YACOOB  J  :   This  is  an  appl icat ion  for  ev ict ion  brought  by

the  t i t le  ho lder  who  bought  the  property  at  an  auct ion  af ter
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the  f i rs t  and  second  respondents  defaul ted  on  the ir

mortgage.

The  mat ter  was  set  down  for  the  7 t h  o f  November

and  was  al located  to  be  heard  v i r tua l ly  on  the  8 t h  o f

November.   On  the  8 t h  o f  November  Mr  Musehani ,  counsel

f rom Johannesburg  appeared on the  onl ine  hear ing  al though

he  was  not  robed.   He  in formed  the  Court  that  he  had  only

just  been  br ie fed  the  day  before  but  he  had  not  seen  the

papers  unt i l  that  morn ing.  He  had  been  br iefed  only  to  ask

for  a  two-week  postponement  on  the  bas is  that  there  had

been  a  death  in  the  fami ly  of  the  at torney  of  the

respondents.

When  the  Court  indicated  that  a  two  week

postponement  was  not  possible  and,  and  the  respondent ’s

counsel  indicated  that  insofar  as  there  was  an  appl icat ion

for  postponement  i t  was  opposed,  Mr  Musehani  requested

that  the matter stand down unt i l  the end of  the week to al low

him  to  fami l iar ise  himsel f  wi th  the  f i le  so  that  the  matter

could be proper ly  dealt  wi th .

When  court  resumed  on  the  Fr iday  Mr  Musehani

was  not  present.  Instead  Mr  Panday  appeared  for  the

respondents.   Mr  Panday is  the  person who appeared in  th is

matter a t  the prev ious hear ing.  He is a lso the person whose

name is  on the pract ice note.

Mr  Panday  also  represented  the  respondents  in  an
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appl icat ion  for  resciss ion  which  the  respondents  brought

against  the  order  in  terms  of  which  the  proper ty  was

executed  upon  and  then  so ld  to  the  appl icant .   He  was

therefore fu l ly  famil iar  wi th  a l l  the facts in both matters.

However  Mr  Panday  appeared  and  informed  the

Court  that  he  had  been  br iefed  by  Mr  Moodley,  the

respondents ’  at torney,  s imply  to  address  the  Court  on  the

contents  of  a  death  cer t i f icate  which  had  been  uploaded.

The  death  cer t i f icate  that  was  uploaded  was  that  of  an

elder ly  woman  who  died  f rom  to  unnatural  causes.   I t  was

uploaded  wi thout  a  f i l ing  sheet  and  wi thout  any  explanatory

aff idavi t .   There  was  noth ing  in  i t  to  connect  i t  to  any  of  the

part ies or representat ives in  th is matter.

Mr  Panday  suggested  that  the  uploading  of  the

death  cert i f icate  was  suff ic ient  to  procure  for  the

respondents  a  postponement.   Unfor tunate ly  I  d isagreed

with  him.   I t  is  c lear  f rom  the  manner  in  which  th is  matter

has  been  deal t  wi th  th is  week,  that  the  respondents  are

using any opportuni ty to try  and delay these proceedings.

The  death  cer t i f icate  shows  that  the  death  took

place  on  the  25 t h  of  October  which  is  a lmost  three  weeks

ago.   In  that  t ime  Mr  Moodley  would  have  had  the  t ime  to

br ie f  counsel or  to pass on the br ie f  but  he fa i led to  do so.

In  any  event  there  was  no  ind icat ion  that  Mr

Panday,  who  was  the  counsel  who  was  involved  in  the
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matter,  was  in  any  way  concerned  wi th  th is  death  or

involved  with  the  arrangements  that  took  p lace  to  deal  wi th

the  death.   I  cannot  see  any  reason  why  the  respondents

could  not  have  been  proper ly  represented  at  th is  hear ing

either  on Tuesday or  today.  In  addi t ion,  there was no reason

why  a  substant ive  appl icat ion  for  postponement  could  have

been prepared between Tuesday and the eventual  hear ing of

the matter.  

For  these  reasons  I  decl ined  the  request  for  a

postponement.  

I t  must  be  noted  that  the  manner  in  which  the  f i rs t  to  th ird

respondents ’  legal  representat ives  have  conducted

themselves  in  th is  matter  is  unacceptable  and  shows  a

complete d isregard for the Court .

Mr  Panday  then  excused  h imsel f  f rom  the  hear ing.

That  then  takes  us  to  the  mer i ts.  A  fu l l  set  of  papers  have

been  f i led,  as  wel l  as  heads  of  argument  for  both  s ides,  so

this  decis ion  does  not  have  to  be  taken  wi thout  consider ing

the  f i rs t  to  th i rd  respondents ’  defence,  and  those  of  the ir

c i rcumstances  they  have  chosen  to  put  before  cour t .   I t  is

c lear  f rom  the  papers  that  the  appl icant  has  made  out  a

case  for  ev ict ion.  The  f i rst  respondent ’s  pr imary  defence  is

that  the  order  in  accordance  wi th  which  the  proper ty  has

been so ld  is  defect ive.  The nature  of  the  order  I  make  takes

care  of  that  concern.  The f i rst  respondent  is  a  businessman.
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He  does  not  put  forward  any  undue  prejud ice  that  would

accrue  to  him  and  his  fami ly  were  they  required  to  move  to

other  accommodation.  Sect ion  4(7)  of  the  Prevent ion  of

I l legal  Evic t ion Act,  19 of  1998, does not  requi re the cour t  to

consider  whether  a l ternat ive  accommodat ion  is  avai lab le  i f

the  evict ion  is  as  a  resul t  o f  a  sa le  of  execut ion  pursuant  to

a  mortgage.  Never theless,  the  f i rs t  respondent  does  not  put

any  facts  before  the  cour t  which  show that  he  would  not  be

able  to  f ind  al ternat ive  accommodat ion  for  h is  fami ly.  Tak ing

into  account  a l l  the  facts  before  me  I  am  sat is f ied  that  an

evic t ion  is  just  and  equi tab le,  save  that  the  pending

appl icat ion  for  leave  to  appeal  in  the  rescission  appl icat ion

means that the evic t ion cannot  take place immediately.

Mr  Mhlanga  for  the  appl icant  agreed  with  my

proposi t ion  that  an  order  for  evic t ion  before  the  resc iss ion

is  f ina l ly  determined  would  be  impract ica l  because  i f  the

appl icat ion  for  resc iss ion  which  was  refused  by  the  Court  a

quo  was  then  successful  on  appeal  there  would  be  a

problem i f  the respondents had already been evic ted.

I  have  therefore  decided  to  adopt  Mr  Mhlanga’s

submiss ion  that  i t  would  be  appropr iate  to  s tay  the  ev ict ion

order  unt i l  the  f ina l  determinat ion  of  the  resciss ion

appl icat ion  includ ing  any  appeal  or  special  appl icat ion  for

leave  to  appeal  to  any  h igher  courts.   I  therefore  grant  an

order in  terms of  the draf t  order.
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-  -  -  -  -  -  -  -  -  -  -  -

…………………………

YACOOB J

JUDGE OF THE HIGH COURT

DATE OF JUDGMENT:  11 November  2022

DATE OF WRITTEN REASONS:   26  January 2023

Counsel  fo r  the  appl icant :  L Mhlanga

Counsel  fo r  the  1 s t ,  2 n d  and 3 r d  respondents:  S  Panday
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