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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  SS152/2015

DATE  :  28-03-2022

In the matter between

STATE

and

BONGANI BENEDICT MOKWENA                         Accused 1

MASHININI ZWANE                                             Accused 2

STHEPHEN MASHIANE                                       Accused 3

J U D G M E N T

KARAM,  AJ  :    The  accused,  Bongani  Mokwana  here inafter

referred  to  as  accused  1,  Mashinine  Zwane  hereinafter

referred  to  as  accused  2,  and  Steven  Mashiane  hereinafter

referred  to  as  accused  3,  were  ind ic ted  in  th is  Cour t  on  the

fol lowing charges.   

DELETE WHICHEVER IS NOT APPLICABLE

(1) REPORTABLE:  YES / NO.

(2) OF INTEREST TO OTHER JUDGES:  YES / NO.

(3) REVISED.

DATE                         

SIGNATURE
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Count  1,  robbery  wi th  aggravat ing  c i rcumstances.

Count  2,  unlawful  possession of  f i rearms.   Count  3 ,  un lawful

possession  of  ammuni t ion.   Count  4,  at tempted  murder  and

count  5,  only  preferred  agains t  accused  3,  robbery  wi th

aggravat ing c i rcumstances.   

At  the  commencement  of  the  t r ia l ,  accused  1  and

accused 2 were  legal ly  represented by  Mr  Mosekwa of  Legal

Aid  South  Af r ica  and  accused  3  was  pr ivate ly  represented

by  at torney  Mr  Vorster.   Af ter  the  ev idence- in-chief  o f  the

f i rst  s ta te  wi tness,  Mr  Vorster  received  instruct ions  to

fur ther  represent  accused  2  and  took  over  the  lat ter 's  legal

representat ion from this stage forward.   

Pr ior  to  p leading,  the  court  conf irmed  that  the

accused  understood  the  charges  against  them.   Al l  accused

pleaded  not  gui l ty  to  a l l  charges  and  no  statements  were

made  in  terms  of  sect ion  115  of  the  Cr iminal  Procedure  Act.

Var ious  submissions  were  made  in  terms  of  sect ion  220  of

the Cr iminal  Procedure Act .   

These  are  contained  in  EXHIBIT  A  and  incorporate

references to  EXHIBIT C,  D and E.   In  essence,  these rela te

to  cr ime  scene  photographs  of  a  shoot ing  incident  at  the

corner  o f  Summit  and  Kelvin  Roads  in  Sandton;  that

accused  2  was  shot  in  the  course  of  such  incident  and  that

accused 1 and accused 2 were arrested thereat ;  the bal l is t ic

reports  re la t ing  to  such  inc ident  and  exhibi ts  found  at  the
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scene;  and  that  the  f ingerpr int  l i f ted  from  the  whi te  Ford

Ranger  motor  vehic le,  wi th  reg is trat ion  let ters  and  numbers

CB37SHGP, belonged to accused 3.  

The  accused  confi rmed  the ir  understanding  of  and

wi l l ingness  to  make  these  admiss ions  and  their  s ignatures

ref lected thereon.  

The Court  wi l l  now deal  wi th  the  ev idence tendered.

Warrant  Off icer  MacIntosh  test i f ied.  Dur ing  2014  and  2015

he  was  a  member  of  the  detect ive  branch  at tached  to  the

Sandton  Pol ice  Stat ion.   He  knows  accused  1  and  accused

2,  but  not  accused  3.   He  test i f ied  how he  and  his  team had

come  to  ascertain  the  modus  operandi  o f  a  group  of  house

robbers  who  had  been  target t ing  the  Sandton  areas  since

2014.   

The  robbers  had  ut i l ised  a  whi te  Ford  Ranger  motor

vehic le ,  that  is  a  bakkie  wi th  a  cab  and  a  half  wi th

ident i f iab le  character is t ics  and  i tems  loaded  at  the  back  of

the  vehic le.   Video  footage  had  revealed  the  regist ra t ion

let ters and numbers of  such vehic le  as CB37SHGP.  

On  3  February  2015  at  approximate ly  14:45  PM  he

was  t ravel l ing  a lone  on  Bryanston  Dr ive  in  h is  unmarked

vehic le ,  a  white  Gol f  GTI  when  he  not iced  a  vehic le

matching  the  descr ipt ion  aforesaid  approaching.   He made a

U-turn  and  fo l lowed  the  vehic le  and  noted  the  match ing

regis t ra t ion.   He  not i f ied  contro l ,  ca l led  for  back-up  and
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act ivated h is  s i ren and b lue l ights.   

The  Ranger  vehic le  increased speed and proceeded

through  a  red  robot .   The  wi tness  not i f ied  control  that  he

was  now  engaged  in  a  h igh-speed  chase,  a lso  proceeding

through  the  red  l ight.   One  of  the  occupants  of  the  Ranger

vehic le  at  the  lef t  passenger  door  opened  the  window  and

f i red severa l  shots at the wi tness.   

There  were  four  occupants  in  the  Ranger  vehic le,

two  in  the  f ront  and  two  seated  behind  them.   The  wi tness

f i red  severa l  shots  towards  the  back  of  the  Ranger.   The

shoot ing  f rom  the  Ranger  ceased  and  the  door  was  c losed.

Upon  the  Court  enqui r ing  as  to  what  he  meant  by  th is  lat ter

statement,  he  stated  that  the  f ront  le f t  passenger  had  not

opened  the  window  and  f i red  at  h im,  but  had  opened  the

door  of  the vehic le ,  leaned out  and had f i red at the wi tness.

The  chase  cont inued  on  Summit  Road  and  as  the

Ranger  at tempted  to  turn  lef t  in to  Kelvin  Dr ive,  the  dr iver

lost  control  of  the  vehic le  and  co l l ided  wi th  a  Mercedes

vehic le  that  was  stat ionary  at  that  in tersect ion.   Accused  1

and  accused  2  exi ted  from  the  le f t  passenger  s ide  of  the

now s tat ionary Ranger.   

Accused  1  and  accused 2  each  possessed  a  f i rearm

and  both  f i red  a  number  of  shots  at  the  witness  as  he  was

exi t ing  his  vehic le.   There  are  severa l  bu l let  ho les  in  h is

vehic le  as  a  resul t .   The  wi tness  returned  f i re .   He  does  not

10

20



SS152/2015-as 5 JUDGMENT
28-03-2022

know  what  happened  to  the  other  two  occupants  as  he  was

focus ing  on  accused  1  and  accused 2  who  were  now f lee ing

on foot  down Kelv in  Dr ive.   

The  wi tness  was  some  5  meters  away  from accused

1  and accused 2.   As  accused  1  and  accused  2  were  feeing,

they  f i red  fur ther  shots  at  the  wi tness  and  he  f i red  at  them.

Accused  1  and  accused  2  cont inued  to  run  towards  a

stat ionary  whi te  Mi tsubish i  bakkie  and  the  wi tness  not iced

accused  2  dropping  his  ( that  is  accused  2 's)  f i rearm  in  the

street .   

Accused  1  and  accused  2  had  run  to  the  passenger

s ide  of  the  Mitsubishi  bakkie  and  the  wi tness  was  2  meters

away  from  them  and  he  ordered  them  to  surrender  and

accused  1  to  drop  the  f i rearm  that  he  was  hold ing.   Af ter

several  warn ings,  accused  1  tossed  the  f i rearm  par t ia l ly

over  the  bonnet  of  the  Mitsubish i  which  was  stat ionary  in

the middle of the street .   

The witness then arrested accused 1  and accused 2

and  cal led  for  backup  and  emergency  medica l  serv ices,

having  not iced  that  accused  2  appeared  to  be  in jured  on

both  legs,  and  to  at tend  to  any  possib le  in jured  people  in

the Mercedes vehic le.   

The  wi tness  d id  not  not ice  any  other  people  around

in  the  s treet  when  the  accident  occurred  and  d id  not  lose

sight  of  accused  1  and  accused  2  from  the  t ime  they  ex i ted
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the  Ranger  vehic le .   L t  Col  de  Klerk,  the  wi tness 's  d i rect

commander,  ar r ived on the scene as wel l  as Capt Odendaal .

The witness handed the scene over  to  the la t ter  and

the  wi tness  excluded  h imsel f  f rom  further  invest igat ion  in

the  matter.   Dur ing  the  course  of  h is  test imony,  numerous

points  were  ind icated  by  the  wi tness  on  EXHIBIT  C.   Al l  o f

th is  is  on record and the Court  is  not  go ing to  further  burden

this judgment by the repet i t ion of  same.  

In  cross-examinat ion  by  counsel  for  accused  1,  he

stated that  when  he fo l lowed the  Ranger  vehic le,  there  were

no  vehic les  between  his  vehic le  and  the  Ranger.   He  could

see  the  occupants  in  the  Ranger.   Whi ls t  he  could  not  say

who  sat  where  therein ,  he  could  see  that  there  were  four

occupants therein.   

The  g lare  and  the  fact  that  h is  vehic le  was  a  low

vehic le  prevented  him  f rom  seeing  who  sat  where  in  the

Ranger.   I t  was  only  af ter  the  inc ident  that  he  spoke  to  a

woman  who  was  the  dr iver  o f  the  Mercedes  vehic le .   He  did

not  see  any  occupants  of  the  Mercedes  vehic le  immediate ly

after the col l is ion.  

He  only  saw  accused  1  and  accused  2  exi t  the  le f t

hand  s ide  of  the  Ranger  and  could  not  say  which  of  these

accused  exi ted  f i rs t  as  he  was  being  f i red  at .   These

accused  ex ited  wi th in  seconds  af ter  the  co l l is ion  and

immediate ly  began f i r ing at h im.  
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He knel t  and took cover  behind the  open door  of  h is

vehic le .   He  did  not  cover  his  head,  notwi ths tanding  that  he

was  f r ightened,  in  order  to  see  where  the  shots  were  f i red.

One  covers  or  shields  ones  largest  target ,  which  is  the

body.   He  focused  at  a l l  t imes  on  that  port ion  of  the  Ranger

where the shots emanated f rom.  

He  disputed  that  he  was  not  concentrat ing  on  what

was  happening,  and  according ly,  d id  not  see  the  other

occupants  of  the  Ranger  exi t  the  vehic le  and  f lee.   He

stated  that  he  focused  ent i re ly  on  accused  1  and  accused  2

as they were the immediate danger to  the wi tness.   

The  wi tness  insisted  that  both  accused  1  and

accused  2  were  f i r ing  at  h im,  but  could  not  say  how  many

shots  were  f i red  at  h im.   He  could  not  d ispute  that  there

may  have  been  people  around  Kelv in  and  Summit  Streets,

but  he  did  not  see  people  as  h is  focus  was  on  accused  1

and accused 2 as they ran.   

I t  was  put  that  accused  1  would  say  that  he  was  at

the  corner  of  Kelv in  and  Summit  Streets  together  wi th  other

people  gathered  in  a  group,  wai t ing  for  people  dr iv ing  past

to  g ive  them  or  o ffer  them  'p iece  jobs' .   The  witness

disputed th is.   

He  test i f ied  fur ther  that  accused 1  and  accused

2  had  run  no  more  than  30  meters  when  the  wi tness

apprehended  them  and  in  so  running,  accused  1  was  ahead

10

20



SS152/2015-as 8 JUDGMENT
28-03-2022

of  accused  2.   The  wi tness  was  in  c lose  pursui t  being  some

5  meters  behind  them.   He  was  not  fu l ly  aware  of  what  was

happening around him as he was focusing  on accused 1  and

accused 2.  

He  could  not  state  what  happened  to  the  occupant

or  occupants  of  the  Mi tsubish i  vehic le .   I t  was  put  that  the

reason  therefor  was  because  the  wi tness  had,  once  again,

lost  focus.   The  wi tness  responded  that  he  certa in ly  did  not

lose focus  regarding  the  two people  he was  pursuing  as  that

could have cost h im his l i fe.   

I t  was  put  that  accused  1  would  say  that  whi lst

s tanding  at  the  aforement ioned  in tersect ion  wi th  other

people,  he  saw  a  high  speed  car  chase  and  heard  an

exchange  of  shots  between  the  occupants  of  the  vehic les  in

the car  chase.  

He  and  others  he  was  wi th ,  s tarted  to  run  in  order

to  escape  being  st ruck  by  st ray  bu l lets.  The  witness

disputed  th is  stat ing  that  accused  1  and  accused  2  exi ted

the  Ranger,  f i red  at  h im,  that  he  never  lost  focus  and  that

they are the very people that he arrested.   

The  wi tness  fur ther  d isputed  the  vers ion  put  that

accused  1  d id  not  possess  a  f i rearm  and  d id  not  f i re  any

shots  at  the  wi tness  or  h is  vehic le  on  the  day  in  quest ion.

The  wi tness  is  of  the  view  that  he  would  have  arrested

accused  1  f i rst  as  the  lat ter  would  have  posed  more  of  a
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threat  to the wi tness, accused 2 being wounded.  

When  he  arrested  them,  both  of  the  accused  were

at  the  Mitsubishi  vehic le  and  accused  1  was  point ing  his

f i rearm  at  the  witness.   I t  was  put  that  accused  1  would

deny being arres ted at  the point  depicted by the wi tness and

fur ther,  that  i f  accused  1  was  indeed  in  the  Ranger  vehic le ,

h is  f ingerpr in ts  and/or  DNA  would  have  been  detected

therein.   

Fur ther,  that  gunshot  residue  tes ts,  which  were

conducted  on  accused  1,  would  have  proved  posi t ive  i f  he

did  shoot  a t  the  witness.   The  wi tness  rep l ied  that  af ter  the

arrest  of  accused  1  and  accused  2  he  wi thdrew  from  the

invest igat ion  and  cannot  test i fy  regard ing  anyth ing

pertain ing thereto.   

The  wi tness  denied  that  he  had  made  a  mistake  in

thinking  that  accused  1  was  an  occupant  in  the  Ranger.   I t

was  further  put  that  accused  1  would  say  that  he  was

unaware  that  the  pol ice  were  involved  in  th is  h igh  speed

chase  and  shoot ing,  as  the  witness's  vehic le  was  unmarked

and hence, accused 1 ran away.   

The witness repl ied that  th is  vers ion is absurd given

the fact  that  he  had blue l ights  f lashing on the dashboard as

wel l  as  four  b lue  l ights  on  the  gr i l le  in  the  f ront  of  the

vehic le .   He  d isputed that  he  arrested  accused  1  150  to  200

meters  from  the  intersect ion  and  re i terated  that  he  arrested
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him at  the Mi tsubish i  vehic le.   

Cross-examinat ion  by  counsel  for  accused  2  and

accused  3  was  held  over  as  Mr  Vorster,  now  also  act ing  for

accused 2,  requested t ime to  consul t  wi th  accused 2.   In  the

meant ime,  Mr  Simpson  ( the  dr iver  o f  the  Mitsubishi  bakkie )

as  wel l  as  Mr  Pather  ( the  complainant  on  count  1)  test i f ied,

in  order  not  to  waste  cour t  t ime  and  due  to  MacIntosh’s

unavai labi l i ty  the fo l lowing cour t  day.   

The  cour t  wi l l ,  for  the  purposes  of  cont inu i ty  in  th is

judgment,  proceed with  the  cross-examinat ion of  Mackintosh

by counsel  for  accused 2 and accused 3.   

I t  was  put  to  the  wi tness  that  Simpson  had  test i f ied  that  he,

Simpson, had not heard any s iren or  seen blue l ights.   

The  witness  insisted  that  both  were  act ivated  and

would  st i l l  have  been  on  when  he  stopped  h is  vehic le  af ter

the  accident  scene,  as  he  would  not  have  had  t ime  to  turn

same  off .   The  witness  conceded  that  h is  evidence  is

contrary to  that  o f  Simpson.   

The  d is tance  between  the  f i r ing  at  the  wi tness

dur ing  the  high  speed  chase  and  subsequent  to  the

col l is ion,  was half  a  ki lometre and no more than 1 k i lometre.

The  wi tness  d id  not  speak  to  the  photographer  regard ing

cart r idges  at  the  f i rs t  shoot ing.   Accused  1  and  accused  2

were not  wearing g loves.   

I t  was  put  that  the  gun  powder  residue  tests  were
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taken  less  than  hal f  an  hour  af ter  the  shoot ing,  were

negat ive,  and  that  there  is  no  posi t ive  f ingerpr int  evidence

l inking  the  accused to  the  f i rearms.   The wi tness  stated  that

he  could  not  comment-  he  did  not  see  the  ev idence  or  the

resul ts.   

The  wi tness  stated  that  the  mark ings on photograph

23  of  EXHIBIT  C  would  most  l ike ly  be  car t r idges  f rom  his

f i r ing.   He could  have f i red f ive or  more  shots.   He could not

d ispute  that  there  only  appear  to  be  two  f i red  cart r idges  on

the  le f t  hand  s ide  of  the  Ranger  as  depicted  in  photograph

36 of EXHIBIT C.   

I t  was  put  that  Simpson  had  stated  that  there  were

four  vehic les  in  f ront  of  h is  Mitsubishi .   The  wi tness  could

not  remember  seeing other  vehic les  whi ls t  pursu ing  accused

1  and  accused  2,  h is  focus  being  on  them.   He  conceded

that  i f  there  were  other  vehic les  they  would,  log ica l ly,  have

had to run past  these vehic les to  reach the Mitsubishi .

I t  was  put  that  accused  2  would  say  that  he  was  at

the  grass  area  depicted  on  photograph  25  of  EXHIBIT  C

when  he  heard  shoot ing  and  ran  towards  the  vehic le  at  the

top  of  the  photograph.   The  wi tness  denied  th is .   The

witness  conceded  that  there  could  have  been  people  on  the

grass area, but  he did not  see them.  

I t  was  put  that  there  were  at  least  f ive  people  there

with  accused  2  who  a lso  started  running  due  to  the  gunf i re
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and accused 2 then fe l l ,  rea l ised that  he  had been shot ,  and

was  then  arres ted  by  the  wi tness.   The  wi tness  denied  th is

stat ing  that  the  f i rst  t ime  the  accused  went  down,  was  when

the witness arrested h im at the Mitsubishi .   

He  was  adamant  that  accused  1  and  accused  2  had

exi ted  the  Ranger  and  that  photograph  63  of  Exhib i t  C  was

the  f i rearm  accused2  had  dropped  off  whi ls t  running.  The

witness  is  aware  that  a  Jaguar  motor  vehic le  was  damaged

in the gunf ire.  I t  on ly saw the vehic le af ter the inc ident.

James  Gordon  Simpson  test i f ied.  On  3  February  2015,  a t

approximate ly  14:00 he  was dr iv ing  h is  vehic le,  a  Mitsubish i

Tr i ton  bakkie,  on  Kelvin  Dr ive  and  was  stat ionary  at  a  red

robot.   He  was  about  f ive  motor  vehic les  behind  the  front

vehic le  that was col l ided into by the Ranger vehic le.   

He  heard  a  pol ice  off icer  screaming  for  people  to

put  down  their  f i rearms  and  he  heard  mult ip le  shots  being

f i red.   Those  ordered to  put  down thei r  f i rearms  were  tak ing

cover  behind  the  Ranger  and  the  other  vehic les  in  that

queue. These people had ex i ted from the Ranger vehic le .   

The  wi tness  ducked  under  the  steer ing  wheel  of  h is

vehic le  whi ls t  the shoot ing  cont inued.   He not iced somebody

attempting  to  open  the  front  passenger  door  of  h is  vehic le ,

which  was  locked.   He  then  ex i ted  his  vehic le  and  ran  up

Kelvin Dr ive towards Summit  Road.   

He  cannot  remember  whether  he  observed  i f  that
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person  was  armed.   He  later  observed  two  people  who  had

been  arres ted,  near  his  vehic le.   He  not iced  blood  on  his

f ront  lef t  passenger  door.   Photograph  80  of  EXHIBIT  C

depic ts  the f i rearm on the ground next  to  his  vehic le .   

As  he  h id  under  the  s teer ing  wheel ,  he  could  hear

the  noise  f rom  the  gunshots  coming  c loser  to  him.   The

let ter  small  'a '  on  photograph  79,  depicts  where  the  person

was,  who  at tempted  to  access  his  vehic le,  and  the  let ter  'b '

is  where  he  heard  and  la ter  saw  the  pol iceman  order ing

people to  s top and drop thei r  f i rearm.  

In  cross-examinat ion  by  counsel  for  accused  1  he

stated  that  he  saw  the  Ranger  co l l ide  wi th  the  Mercedes,

the  Golf  vehic le  arr ived  less  than  2  or  3  minutes  la ter,  and

he saw the people exi t ing the Ranger.   

He was unable to s tate the d istance of the Gol f  f rom

the  scene  at  the  t ime  the  co l l is ion  occurred;  how  many

people  were  in  the  Ranger;  whether  the  Golf  was  there  at

the  t ime  the  occupants  of  the  Ranger  exi ted  same;  f rom

which door they exi ted,  or how many exi ted.   

This  was  as  a  resul t  of  the  incident  having  occurred

7 years  pr ior.   He further  cannot recal l  what  happened to the

other  vehic les  ahead  of  h is  and  behind  the  Mercedes,  and

the  occupant  or  occupants  of  such  vehic les.   He  cannot

recal l  whether  there  were  people  s tanding  on  the  corners  of

the  intersect ion  pr ior  to  the  col l is ion  or  whether  he  saw
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people running for cover when the shoot ing star ted.  

He  does  not  know  how  or  where  the  deta ined

persons  were  arrested  or  who  the  person  is  who  attempted

to  open  the  door  of  his  vehic le .   The  Golf  vehic le  was  not  a

marked  pol ice  vehic le  and  he  does  not  recal l  there  being  a

s iren or  observ ing any blue l ights.   

He  does  not  know  how  the  f i rearm  marked  'R'  on

photograph  79  landed  there  or  who  dropped  same  there.

There  was no cross-examinat ion  on  behalf  o f  accused  2  and

accused 3. 

 Kar l in  Pather  test i f ied.   He is  the complainant  on count  1.   

On  3  February  2015  the  wi tness  was  resident  a t  32  St

James  Crescent  in  Bryanston.   At  approximately  14h00  the

wi tness  was  at  home  water ing  h is  garden.   The  gate  to  the

complex  was  open  as  there  was  construct ion  underway

thereat .   

He  not iced  three  men  in  construct ion  at t i re  walk ing

towards  h is  f ront  door .   He  entered  h is  house  f rom  the  pat io

door  and  encountered  the  three  men  ins ide  h is  house.   Upon

him  enqui r ing  as  to  what  they  were  doing  there,  one  repl ied

that  they are there to  g ive him a quote.   

One  of  the  men  was  carry ing  a  too lbox.   Upon  the

wi tness enqui r ing  what  quote,  the one man l i f ted  the  c l ipboard

he  was  carry ing  and  pointed  a  f i rearm  at  h im.   The  domest ic

worker  was  fe tched  f rom  the  ki tchen  by  another  armed  man.
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They  were  then  taken  upsta i rs  to  the  bedroom  where  the

wi tnesses 's  wi fe  was,  the  f i rearm  being  held  against  the

wi tnesses 's  back.   

The  wi tness  advised  h is  wi fe  to  be  ca lm  and  to

cooperate.   The assai lant  behind the  wi tness asked h im where

the  safe  was  and  whi ls t  he  led  him  to  the  safe  and  proceeded

to  open  same,  he  saw  his  wi fe  and  the  helper  ly ing  face  down

and  thei r  hands  being  secured  wi th  the  wi tnesses 's  t ies  which

had been removed f rom the cupboard.  

 Pr ior  to  going  upsta i rs  the  wi tnesses 's  watch,

wedding  r ing,  ce l lu lar  te lephone  and  wal le t  were  removed

from  h im.   Af ter  opening  the  safe  the  wi tness  was  a lso  taken

to  the  bedroom  where  he  too,  was  made  to  l ie  down  and  his

hands t ied.   

They were  instructed to  l ie  and not  move.   Af ter  some

5  minutes  and  concluding  that  the  assai lants  had  le f t ,  he

freed  his  wi fe 's  hands.  She  in  turn  f reed  his  hands  and  he

pushed  the  panic  but ton.   A l l  i tems  in  the  safe  were  removed.

He  subsequent ly  made  a  statement  to  the  pol ice  and

proceeded  to  test i fy  about  the  i tems  removed,  the  to ta l  va lue

thereof  being  R410  000.  He  saw  the  assai lants  p lac ing

watches  and  jewel lery  in  h is  wi fes  Louis  Vui ton  handbag.

Five  minutes  af ter  having  advised  the  ADT  armed  response

of f ic ia l ,  who  had  arr ived  shor t ly  a f ter  receiv ing  the  panic

s ignal ,  what  had  t ranspi red,  th is  o f f ic ia l  advised  the  wi tness
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that  the assai lants  had been apprehended.   

Two  pol icemen  subsequent ly  arr ived  at  the  wi tness’es

res idence  and  requested  h im  to  accompany  them  to  a  cr ime

scene  to  ident i fy  h is  be longings.   He  saw  people  arrested

there.   Th is  scene  was  f ive  to  seven  k i lometres  f rom  h is

res idence,  a  5 to  10 minute dr ive therefrom.   

Upon  arr iva l  a t  the  scene,  the  wi tness  immediate ly

recognised  the  whi te  bakkie  wi th  the  ladder  at  the  back,  as

depicted  on  photographs  1  and  2  of  EXHIBIT  C,  f rom  his

res ident ia l  secur i ty  footage.   Th is  vehic le  was  f i rs t  parked

outs ide the proper ty  and la ter  in  the dr iveway of  the premises.

The  wi tness  immediately  not iced  his  wi fe 's  handbag

and  a  laptop  which  he  subsequent ly  ident i f ied  as  his .   Other

i tems  depicted  on  photograph  152  of  EXHIBIT  C  were  a lso

ident i f ied  as  h is  and  h is  wi fe 's ,  the  wi tness  stat ing  that  he

was  unaware  at  that  s tage  that  the  cologne  and  sunglasses

had also been taken.   

He  proceeded  to  test i fy  about  o ther  i tems  found  in

the  vehic le  that  be longed  to  him  and  his  wi fe .   Most  o f  the

i tems  taken  in  the  robbery  were  recovered,  save  for  a  Mont

Blanc  money  c l ip  conta in ing  approximately  R2  000  in  cash.

The  secur i ty  footage  aforement ioned,  was  handed  in  by

consent  and marked EXHIBIT J.   

Th is  depicts  the  whi te  bakkie  wi th  the  ladder ,  parked

outs ide  the  complex;  then  parked  in  the  dr iveway  of  the
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complex;  and  men  wear ing  caps  enter ing  and  then  ex i t ing  the

residence  carry ing  goods.   The  wi tness  test i f ied  regard ing

what  is  depicted  on  the  footage,  emanat ing  f rom  his  personal

secur i ty  cameras,  which photographs he downloaded.   

He  then  test i f ied  about  the  t raumat ic  e f fect  o f  th is

incident ;  that  h is  wi fe  received  counsel l ing;  that  she  wanted

to  emmigrate  and  that  they  subsequent ly  moved  out  o f  th is

res idence as a resul t .   There  was no cross-examinat ion  of  th is

wi tness.   

The  case  then  moved  in to  a  t r ia l -wi th in-a- t r ia l  in

respect  o f  a  s ta tement  a l legedly  made  by  accused  3.   The

Court  was  advised  that  the  contents  of  same  const i tu te  a

confession  and  that  accused  3  al leges  that  he  was

threatened,  unduly  in f luenced  and  assaul ted  by  the  pol ice,

who forced him to  s ign b lank pages.   

A l f red  Robert  Odendaal  was  then  ca l led  to  test i fy ,

both  as  a  wi tness  in  the  main  t r ia l  and  in  respect  o f  the  t r ia l -

wi th in-a- t r ia l .   He  has  been  wi th  the  South  Afr ican  Pol ice

Serv ices  for  32  years,  was  a  warrant  o f f icer  a t  the  t ime  of  the

incident  and he is  current ly  a  capta in .   

In  February  2015  he  was  at tached  to  the  Ser ious  and

Violent  Cr imes  Uni t  a t  Sandton  Pol ice  Stat ion.   He  was  the

ini t ia l  invest igat ing  of f icer  in  th is  matter ,  but  was

subsequent ly  t ransferred  to  Pretor ia .   Whi ls t  he  was  the

invest igat ing  of f icer  in  th is  matter ,  he  d id  not  work  in  the
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same uni t  as Capt  Mavhundla.   

At  approximate ly  15h30  on  3  February  2015  he  was

informed  that  he  was  needed  to  at tend  to  the  scene  of  th is

incident  and  proceeded  there,  where  MacI in tosh  advised  h im

of  the  shootout  in  the  car  chase  and  the  shootout  subsequent

to  the  Ranger 's  co l l is ion  wi th  the  Mercedes  and  MacI in tosh 's

arrest  o f  two suspects .   

He  saw  accused  1  and  accused  2  there  and  that  one

of  the  suspects  were  in jured.   The  scene  was  cordoned  of f ,

and  the  necessary  personnel  f rom  the  Local  Cr iminal  Record

Centre  were  contacted  and  the  scene  processed.   I tems  were

recovered  f rom  ins ide  and  outs ide  the  Ranger,  as  wel l  as

f i rearms and these were entered in to  the SAP13 regis ter .   

He  was  approached  on  the  scene  by  a  complainant

who  advised  him  that  he  was  an  Uber  dr iver ,  dr iv ing  a  Toyota

Avanza  vehic le ,  and  was  wai t ing  at  the  scene  for  a  cal l  when

the  inc ident  unfo lded.   That  two  black  males  approached  h im

point ing  f i rearms  at  h im,  pu l led  him  out  o f  h is  vehic le ,

assaul ted h im wi th  thei r  f i rearms and drove of f  in  h is  vehic le .

Some  of  the  i tems  recovered  ins ide  and  outs ide  the

Ranger,  were  l inked  to  the  house  robbery  that  had  occurred

just  pr ior  to  the  car  chase  wi th  MacI in tosh.   The  wi tness

vis i ted  the  residence  of  th is  robbery  ( I t  is  not  in  d ispute  that

th is  is  that  o f  the  compla inant  on  count  1)  and  that  the

compla inant  had  been  taken  to  the  scene  of  the  col l is ion
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where he had ident i f ied cer ta in  of  h is  robbed i tems.   

The  wi tness  fur ther  examined  the  secur i ty  camera

footage  and  produced  photographs  therefrom  and  conf i led

EXH  J.  I t  declared  that  the  vehic le  on  the  footage  was  the

same vehic le  recovered at  the scene.

The  wi tness  s tated  that  he  received  informat ion

regarding  other  suspects  on  the  scene  and  a  f ingerpr int  of

accused  3,  l inked  to  the  Ranger,  conf irmed  the  in format ion

received.  Accused 3 was t raced to  a residence in  Thembisa.

In  the  ear ly  hours  of  25  March  2015  at

approximate ly  00h30  the  witness,  accompanied  by  Warrant

Off icer  Makgato  and  some  uni formed  members,  arr ived  at

th is  house and knocked on the door.   An elder ly  lady opened

the  door  and  the  wi tness  advised  her  that  he  is  a  po l iceman

and he is  looking for  Steven Mashiane.   

She  rep l ied  that  he  was  not  present  and  had  gone

to  Mor ia .   She  permit ted  them  access  to  search  the  house.

Pr ior  to  the  woman  opening  the  door  for  them,  the  wi tness

had  heard  a  sound  emanat ing  f rom  the  roof  of  th is  house.

Whi ls t  inside  the  house  and  whi ls t  speak ing  to  a  woman  he

found  ins ide  the  f i rst  bedroom,  he  heard  another  sound  in

the roof .   

He  looked  for  a  t rap  door  leading  into  the  roof  and

found one in  the  passage cei l ing  and found dust  on the f loor

below  the  t rap  door.   The  witness  c l imbed  through  the  t rap
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door  into  the  ce i l ing  and  saw  a  f igure  in  the  dark.   The

witness  approached  and  saw  accused  3  si t t ing  quiet ly

towards  the  edge  of  the  house,  and  there  was  a  b lack  bag

next  to him.  

The  wi tness  took  the  bag  and  ordered  accused  3  to

come  out  of  the  roof .  Makgato  received  accused  3  from  the

cei l ing,  the  wi tness  passed  down  the  bag  and  then  cl imbed

down  himsel f .   Accused  3  conf i rmed  that  he  is  Steven

Mashiane.   Inside  the  bag  was  ammuni t ion  of  var ious

cal ibres.   

He  was  warned  of  h is  r ights  and  advised  that  he

was  being  arrested  for  possession  of  ammuni t ion  and  the

case  current ly  before  th is  court .   He  communicated  wi th

accused  3  in  Engl ish,  who  understood  what  was  explained,

and Makgato was wi th him when h is r ights  were expla ined.  

Accused  3  advised  the  wi tness  that  he  wishes  to

cooperate,  is  wi l l ing  to  make  a  statement  and  is  fur ther

wi l l ing  to  po int  out  the  house  where  the  other  Steve  l ives.

Fur ther,  that  he is  aware that  he is  be ing sought .   This  other

Steve possesses three addi t ional  f i rearms.  

A l though  he  was  warned  that  he  was  not  compel led

to  po int  out  anything,  he  was  wi l l ing  to  do  so.   He  further

stated  that  he,  that  is  accused  3,  had  spoken  to  accused  1

when  accused  1  was  appearing  in  cour t  and  accused  1  had

advised accused 3 that  the witness was 'a  good guy ' .
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They  proceeded  to  a  room  in  Alexandra.   Nobody

was  located  thereat  and  no  f i rearms  found.   On  the  way  to

deta in  accused  3  at  the  pol ice  stat ion,  the  wi tness  arranged

with  Capt  Mavhundla  to  come  and  take  a  statement  f rom

accused 3 at  the Sandton Pol ice Stat ion.   

Accused  3  was  then  detained  and  the  wi tness  went

on to  test i fy  as  to  the procedures  involved there in,  including

the  signing  of  the  SAP14A form,  EXHIBIT  K.   The  wi tness

fur ther  test i f ied  on  the  occurrence  book  entr ies  re la t ing  to

the  booking  out  and  booking  back  of  accused  3,  EXHIBIT L,

when he was taken to make h is statement .   

The  witness  requested  that  entry  1406  re la t ing  to

the  booking  back  of  accused  3  af ter  the  statement  was

taken,  be  a lso  signed  by  another  off icer  to  counteract

subsequent  a l legat ions  of  assaul t  a f ter  a  confess ion  is

made.  When  the  witness  received  accused  3  back  f rom

Capt Mavhundla,  as  wel l  as  the  statement,  the  accused  had

no  in jur ies ,  was  ca lm,  re laxed  and  h is  demeanour  was  very

good.   

In  cross-examinat ion  by  accused  1,  the  witness

stated  that  he  could  not  recal l  whether  he  spoke  to

occupants  of  the  other  vehic le  at  the  scene and  d id  not  take

statements  f rom  bystanders,  but  took  notes  regard ing

possible  wi tnesses.   

Whi ls t  he  was  the  invest igat ing  off icer,  he  is  aware
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that  no  f ingerpr in ts,  DNA  and  pr imer  residue  test ing

impl icated accused 1.   He did  not  in terview accused 1 at  the

scene.   De Klerk d id  conduct  an interv iew,  but  the wi tness is

unsure  which  of  the  accused  or  whether  i t  was  both  that

were in terv iewed.   

When  asked  whether  he  ever  spoke  to  accused  1,

which  could  g ive  an  impression  that  he  was  a  nice  guy,  the

witness  stated  that  he  d id  interv iew  accused  1  la ter  and

thinks  he  took  h is  warn ing  statement.   He  did  not  promise

accused  1  anything  and  is  unable  to  explain  how  accused  1

perceived him.  

I t  was  put  that  accused  1  would  deny  ever  stat ing  that  to

accused 3. 

 In  cross-examinat ion  for  accused  2  and  accused  3,  the

witness  stated  that  whi ls t  MacI in tosh  was  par t  of  the  f ie ld

team,  he  was  part  of  the  t racing  uni t  a t  Sandton.   He  never

carr ied any docket ,  nor  was he an invest igator.   

He  denied  that  he  was  mis leading  the  Court  as  to

MacI intosh's  ro le,  stat ing  that  the  la t ter 's  ro le  was to  look  at

certa in  aspects  of  the  matter,  v is i t  cr imes  scenes  and  t ry

and  ident i fy  and  trace  suspects,  in  order  to  ass is t  the

invest igators,  but  that  he  was  at  a  di fferent  sec t ion  at

Sandton.   

He  could  not  recal l  whether  he  in terviewed  and

obta ined  a  statement  from  the  dr iver  of  the  Jaguar  vehic le
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and  does  not  know  whether  the  Jaguar  was  moved.   I t  was

put  that  accused  3  would  say  that  in  June  2012  to  Apr i l

2015,  he  was  a  part  owner  in  a  car  wash  in  Thembisa  and

his  dut ies  included  mov ing  vehic les  af ter  they  had  been

washed and c leaning and vacuuming the ins ide of   vehic les.

Fur ther,  that  he  does  not  d ispute  that  h is  f ingerpr in t  was

found  on  the  Ranger.   The  wi tness  rep l ied  that  th is  was  the

f i rst  t ime  he  had  heard  such  explanat ion  as  when

quest ioned  about  h is  employment  detai ls ,  accused  3  had

stated that  he was unemployed.  

I t  was  further  put  that  accused  3  had  sought  refuge

in  the  ce i l ing  as  he  is  a lso  a  tax i  owner  and  hear ing  the

bang  that  woke  h im  up,  he  bel ieved  i t  may  be  people

target t ing  taxi  owners,  some  of  whom  also  c la im  to  be

pol ice.  

The  wi tness  repeated  his  ear l ier  ev idence  that

accused  3  had  advised  him  that  he  was  unemployed  and

was  of  the  view  that  accused  3  hid  there  to  avoid  detect ion

by the  pol ice.   I t  was only  when he saw that  the witness had

spot ted h im,  that  he approached the wi tness.   

He  disputed  that  one  of  the  pol iceman  f i red  a  shot

into  the  ce i l ing  of  the  residence  after  accused  3's  mother

had  opened  the  door  and  that  a  further  shot  was  f i red.   The

witness  stated  that  accused  3  approached  the  wi tness  upon

real is ing  that  he  was  now  t rapped  and  that  no  shots  were
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f i red.  

Accused  3 's  version  was  that  when  the  f i rst  shot

was  f i red,  he  began  enter ing  the  cei l ing  and  whi lst  s t i l l

enter ing  the  t rapdoor,  the  second  shot  was  f i red.   Counsel

approached  accused  3  and  was  then  inst ructed  to  put  that

the  f i rst  shot  was  f i red  when  the  accused's  mother  had

pushed  or  shoved  this  wi tness;  that  accused  3  was  st i l l  in

the cei l ing;  because of the f i rs t  shot  accused 3 proceeded to

exi t  the  ce i l ing  and  in  the  process  of  ex i t ing  the  cei l ing,  the

second  shot  was  f i red.   The  witness  had  never  entered  the

cei l ing  at  a l l .   This  was  d isputed.   I t  was  fur ther  put  that  no

black  bag  was  found  with  accused  3  and  there  was  no

charge in  the ind ic tment  re f lect ing same.   

The  wi tness  d isputed  that  no  bag  was  found  wi th

accused  3  and  s tated  that  he  could  not  sta te  whether  there

was  a  charge  per ta in ing  to  same  as  he  was  no  longer  the

invest igat ing off icer  in the matter.   

The  wi tness  test i f ied  that  i t  was  not  necessary  to

cal l  a  photographer  to  the  arrest  of  accused  3,  as  the

ammunit ion  was  in  the  bag  and  had  been  se ized  in  the  roof

and  was  already  in  the  witness's  possession.  Accord ing ly,

the or ig ina l i ty  o f  the scene had been d is turbed.  

I t  is  in  the  discret ion  of  the  invest igat ing  off icer  or

arrest ing  off icer  whether  to  cal l  a  photographer  to  the

scene.   He  disputed  that  accused  3’s  r ights  were  not
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expla ined to  h im upon h is arres t.   

He  agreed  that  h is  f i rst  words  to  accused  3  were

‘are  you  Steve’ ,  and  disputed  that  h is  next  words  were,

‘we’re  are  now  going  to  the  other  Steve' ,  and  the  further

vers ion  that  accused  3  was  then  taken  to  a  premises  where

there were rooms and to ld  to point  out  where Steve stays.   

I t  was  accused  3  who  indicated  that  he  was  wi l l ing

to  take  them  to  the  other  Steve;  took  them  to  these

premises  and  showed  them  a  room.   He  conf i rmed  that  the

door  of  the  room  was  kicked  in  and  no  person  or  anyth ing

was found therein.   

He  disputed  that  accused  3  had  taken  them  on  a

wi ld  goose  chase  or  that  he  was  angry  at  not  f ind ing  the

other  Steve  or  the  three  f i rearms.   He  d isputed  that  he  and

Makgato rushed the entr ies 1397 and 1398 of  EXHIBIT L and

stated  that  accused  3  d id  spent  approximate ly  hal f  an  hour

in his  off ice before Mavhundla arr ived.  

He  knew  Mavhundla  was  on  the  way  and  th is  t ime

was  used  to  obtain  f ingerpr ints .  He  st rongly  denied

assaul t ing  accused  3  in  h is  o ff ice  using  a  tube  and  water

and that  Makgato part ic ipated there in.   

On  the  cour ts  quest ion  as  to  why  the  tak ing  of  the

statement  could  not  wai t  unt i l  the  fo l lowing  morning,  g iven

the  la teness  of  the  hour,  the  wi tness  repl ied  that  whi lst  i t

could  have  wai ted,  i f  a  person  or  suspect  des ires  to  make  a

10

20



SS152/2015-as 26 JUDGMENT
28-03-2022

statement,  the  pol ice  t ry  and  arrange  for  th is  to  be  done  as

soon as poss ib le .   

 When asked why the  accused could not  be  taken to

a  magis trate  the  next  morning,  the  wi tness  stated  that  i f  the

accused  did  not  want  to  make  a  statement,  he  would  not

have  done  so.   He cal led  Mavhundla  and  the  lat ter  was  able

to  ass is t  in  the  tak ing  of  the  statement.   I f  he  was  not ,  then

the taking of  the statement would have wai ted.   

The  wi tness  d id  not  book  the  accused  into  the  ce l ls

and  have  other  o ff icers  book  h im  out  when  Mavhundla

arr ived  to  distance  himsel f  f rom  accused  3,  the  wi tness

being  the  arrest ing  off icer  and  invest igat ing  off icer.   The

witness  booked  h im  out  as  there  was  administ rat ive  work  to

be  done,  necessary  documentat ion  to  complete,  and  the

accused's  f ingerpr in ts to be taken.   

The  vers ion  that  was  put  that  the  accused's

f ingerpr ints  were  taken  the  f i rs t  t ime  the  fo l lowing  morn ing,

was  d isputed.   I t  was  possible  that  h is  f ingerpr ints  were

taken  again  the  fo l lowing  morning,  and  i f  so,  i t  was  not  by

the  wi tness.  A suspect 's  f ingerpr ints  must  be  obta ined  when

charged.   

The  Court  asked  why  Mavhundla  had  to  be  woken

up and t ravel  to  the pol ice stat ion  and i f  there were  no other

off icers  present  at  the  pol ice  stat ion  to  take  the  statement.

The  wi tness  repl ied  that  at  n ight  there  are  no  commiss ioned
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off icers  on  duty  who  are  exper ienced  in  tak ing  statements

that  amount  to confessions.   

Whi ls t  Mavhundla was also stat ioned at  Sandton,  he

was  the  commander  of  the  Housebreaking  Group.  A warning

statement  is  taken when a suspect  is  charged.   Th is  wi tness

did  not  take  such  a  statement  f rom th is  accused  as  i t  is  not

necessary  to  do  so  when  a  confession  s tatement  has  been

made.  

I t  was  disputed  that  accused  3  was  coerced  and

assaul ted  in to  s ign ing  the  statement.   He  d isputed  that  i t

was  procedural ly  incorrect  for  accused  3  to  not  have  been

booked  out  by  independent  o ff icers  and  taken  to  Mahundla 's

off ice.   

Moleko  Herber t  Makgato  test i f ied.   He is  current ly  a

capta in  in  the  South  Af r ican  Pol ice  Services  s tat ioned  at

Sandton.   In  2015  he  was  a  warrant  off icer  and  was

attached  to  the  Feld  Uni t  under  the  detect ives.   He

remembers the events of  25 March 2015 very wel l .   

He  knows  accused  3  f rom  these  events.   He  was

requested  by  Odendaal  to  ass is t  in  the  arrest  of  one  of  the

suspects  in  th is  matter  according  to  information  that  th is

wi tness  had  received,  namely  accused  3.   On  arr iva l  at  the

address at  Thembisa, Odendaal  went  to  the front  door  o f  the

house and the witness proceeded to  the back of  the house.   

The  wi tness  heard  a  no ise  emanat ing  f rom the  roof.
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He then heard Odendaal  shout ing that there was someone in

the  roof .   He  heard  Odendaal  shout ing,  'come  out,  come

out ' .   Upon  enter ing  the  house,  the  witness  saw  Odendaal 's

legs  hanging  through  the  trap  door  and  heard  Odendaal

saying,  'come out,  come out ,  I  can see you' .   

The  wi tness  approached  Odendaal  and  the  la t ter

then  passed  accused 3  to  the  wi tness  through the  trap  door,

as  wel l  as  a  bag,  Odendaal  s ta t ing  that  he  had  found  i t  on

the roof .   On quest ioning  by  the  Court  the  wi tness explained

that  when  he  had  stated  'on  the  roof '  he  was  referr ing  to

between the ce i l ing and the roof,  not  on top of  the roof .   

When  Odendaal  had  knocked  on  the  door  of  the

residence,  the  la t ter  had  stated  that  they  were  the  pol ice.

Odendaal  then  came  down  f rom  the  ce i l ing  and  upon

opening  the  bag,  they  found  d if ferent  k inds  of  bul le ts

therein.   

The  suspect  conf i rmed  that  he  is  Steven  Mashiane.

Odendaal  then explained the accused's  r ights to h im and the

accused  stated  that  he  understands.   Both  spoke  in  Engl ish

and  i t  appeared  to  the  wi tness  that  the  accused  understood

Engl ish very wel l .   

Accused  3  indicated,  voluntar i ly  and  wi thout  any

coerc ion,  that  he was aware that  he was being sought  by  the

author i t ies  and  was  going  to  po int  out  another  Steve  a lso

wanted  by  the  author i t ies.  They  proceeded  to  Alexandra
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where accused 3 pointed a door to  a  room.  

Odendaal  knocked  on  th is  door  and  receiv ing  no

response,  k icked  the  door  open.   Nobody  was  inside  the

room  and  nothing  unlawfu l  was  found  therein.   They  then

proceeded  to  Sandton  where  accused  3  was  deta ined.

Odendaal  detained accused 3 and the wi tness was present.

The  accused  was  not  assaulted  by  anyone.   When

taking  them  to  the  other  Steve,  i t  appeared  to  the  witness

from  the  manner  in  which  Odendaal  and  accused  3  were

convers ing,  that  they  were  f r iends.   The  wi tness  was

present  when the accused vo lunteered to  make a statement.

After  deta in ing  the  accused,  Odendaal  advised  the

witness  that  he,  that  is  Odendaal,  had  already  spoken  to

Mavhundla  to  take  the  statement .   Odendaal  then  booked

out  the  accused to  h is ,  that  is  Odendaal 's  o ff ice,  to  take the

accused's  f ingerpr in ts.   

In  s tat ing  th is  the  wi tness l i f ted  both  his  hands,  and

stated  that  he  was  present  when  the  accused  was  booked

out  and  the  wi tness  also  went  with  the  accused  and

Odendaal  to  Odendaal 's  o ff ice.   Odendaal  took  the

accused's  pr in ts  and  completed  the  pro  forma

documentat ion re la t ing to  the compi la t ion of  an invest igat ion

docket .   

Mavhundla subsequent ly  arr ived and took accused 3

with  him to  h is  off ice.   At  no  stage  whatsoever  was  accused
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3  assaul ted  by  anybody,  he  did  not  complain  of  any  in jur ies

and  none  were  vis ib le .   The  accused's  fr iendly  demeanour

had remained throughout  the process.   

The  wi tness  and  Odendaal  remained  in  Odendaal 's

off ice  af ter  Mavhundla  had  received  accused  3.   Mavhundla

was  f rom  a  d i fferent  un it  to  the  wi tness.  In  tak ing  a

statement  an  off icer  f rom  another  sta t ion  or  un i t  is  u t i l ised,

who has no knowledge of the matter  be ing invest igated.   

When  Mavhundla  re turned  to  Odendaal 's  o ff ice  wi th

the  accused,  the  wi tness  was  s t i l l  present  wi th  Odendaal  in

the  lat ter 's  o ff ice  and  the  wi tness  was  wi th  Odendaal  when

accused  3  was  taken  back  to  the  cel ls .   The  accused

appeared  normal ,  there  were  no  in jur ies  observed  and  he

did not complain of  any.   

In  cross-examinat ion  by  counsel  for  accused  2  and

accused  3,  the  witness  stated  that  he  and  MacI in tosh  were

attached  to  the  same  uni t .   As  such,  he  was  aware  of  the

spate  of  robber ies and  modus operandi  used by  the robbers.

He  was  unaware  as  to  whether  Odendaal  was  aware  of  th is

as  the  la t ter  was  not  at tached  to  the ir  uni t ,  but  to  the

Ser ious Crimes Uni t .   

Mavhundla  was  the  commander  of  the

Housebreaking  and  Thef t  Uni t .   House  robber ies  d id  not  fa l l

under  the  same  uni t  as  the  housebreaking  and  thef t  un i t .

Mavhundla  had  no  knowledge  of  the  house  robbery
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invest igat ions.   The  wi tness  d isputed  that  any  shots  were

f i red  dur ing  the  arrest  o f  accused  3,  sta t ing  that  he  can

ident i fy  the sound of  a  gunshot.   

He  fur ther  disputed  the  vers ion  that  Odendaal  d id

not  enter  the  roof.   He  was  unable  to  sta te  how  Odendaal

obta ined  the  b lack  bag,  but  af ter  receiv ing  the  accused,

Odendaal  handed  the  witness  the  bag.   Upon  enter ing  the

house  the  wi tness  saw  Odendaal 's  legs  hanging  from  the

trap door.   

Odendaal  may  have  entered  the  cei l ing  pr ior  to  the

witness  accessing  the  house.   Odendaal 's  f i rs t  words  upon

exi t ing  the  ce i l ing  was  that  he  was  plac ing  accused  3  under

arrest  for  the  ammuni t ion  in  the  bag  and  accused  3 's  r ights

were explained to  him in Engl ish.   

Odendaal  s tated  that  we have the  r ight  man,  Steven

Mashiane,  and  accused  3  conf i rmed  that  he  is  Steven

Mashiane.   After  conf i rming  his  ident i ty,  accused  3  was

arrested  and  his  r ights  expla ined  to  him.   Odendaal  asked

accused  3  whether  he  understands  his  r ights  and  accused  3

repl ied in  the aff i rmative.   

Accused 3  stated  that  he  is  aware  that  he  is  wanted

by  the pol ice  and  wi l l  take  the  pol ice  to  the  other  Steve who

stays  in  Alexandra.   That  Steve  is  the  one  who  f led  the

scene.   Odendaal  asked accused 3  where  the  f i rearm is  that

was  used  to  h i jack  the  Avanza  vehicle  and  accused  3  s tated
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that  th is other  Steve has that f i rearm.   

The  wi tness  d id  not  hear  accused  3  te l l ing

Odendaal  that  Odendaal  wi l l  f ind  three  f i rearms  at  the  other

Steve.   I t  was  put  that  Odendaal  d id  not  tes t i fy  regard ing

this  conversat ion  about  the  f i rearm  used  to  h i jack  the

Avanza and that  same is wi th the other  Steve.   

The  wi tness  mainta ined  that  he  did  hear  th is  and  i t

was  for  that  reason  that  they  then  lef t  Thembisa  for

Alexandra  to  look for  th is  f i rearm.   I t  was  put  that  accused 3

was  p laced  in  a  Gol f  GTI  vehic le  and  there  were  three  other

occupants  there in ,  namely  the  wi tness,  a  b lack  pol iceman

named  Steve  and  another  black  pol iceman,  en  route  to

Alexandra.   

The  wi tness  could  not  recal l  whether  i t  was  a  Gol f

vehic le ,  but  sta ted  that  the  occupants  in  the  vehic le  were

Odendaal ,  the  wi tness  and  accused  3.   Odendaal  was  the

dr iver.   There  was  no  pol iceman  at  the  scene  cal led  Steve.

The  wi tness  ment ioned  that  notwi thstanding  that  the

accused had just  been arrested,  he  was  in  a  good mood and

smi l ing and denied that  the accused was terr i f ied.   

The  accused  had  volunteered to  take  them to  where

the  other  Steve  was.   The  wi tness  stated  that  they,  that  is

the  pol ice,  d id  not  know  the  address,  that  the  accused

directed them and upon arr iva l  at  A lexandra,  a t  a  house that

has many shacks,  accused 3 pointed at  one of  the doors and
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stated that  Steve res ides there.   

Notwi thstanding  thei r  d isappointment  a t  not  f inding

the  other  Steve  there,  the  mood  between  them  and  accused

3  d id  not  change.   After  accused 3  had been  deta ined at  the

Sandton  cel ls ,  was  the  wi tness  informed  by  Odendaal  that

Mavhundla was coming to  take a s tatement from accused 3.

The  wi tness  d id  not  at  any  stage  hear  any

telephonic  communicat ion  between  Odendaal  and

Mavhundla  regarding  arrangements  for  the  lat ter  to  take  the

statement.   Several  ca l ls  were  made  by  Odendaal,  but  the

witness was unaware as  to who the ca l ls  were to.   

Whi ls t  the  wi tness  agreed  that  there  is  no  need  to

rush  to  take  f ingerpr in ts  of  the  suspect  or  do  the

administ ra t ion  subsequent  to  an  arrest,  as  the  pol ice  have

48  hours  unt i l  the  suspect  appears  in  cour t ,  he  went  on  to

state  that  i t  depends  on  the  invest igat ing  off icer  as  to  how

he would  prefer  to  conduct  h is  invest igat ion  and  perform his

dut ies.  

The  witness  d id  not  see  a  problem  of  them  being

together  wi th  the  accused  when  Mavhundla  fe tched  the

accused,  as  long  as  they  were  not  present  when  the

statement  was  being  taken.   He  denied  that  he  and

Odendaal  severely  interrogated  accused  3  in  the  off ice,

stat ing  that  he  was  busy  wi th  the  pr in ts  and  Odendaal  was

wri t ing.   
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He  did  not  know  what  Odendaal  was  wri t ing.

Because  Odendaal  was  the  arrest ing  off icer  and

invest igat ing  off icer,  he  can  charge  the  suspect  a t  the  t ime

f ingerpr ints are taken.   

He  does  not  know  however  i f  Odendaal  was

charg ing  accused  3  at  th is  s tage  in  the  off ice.   He  denied

that  he  and  Odendaal  inf l ic ted  the  torture  of  tub ing  accused

3  in  the  off ice,  sta t ing  that  th is  was  impossible  as

Mavhundla  was  al ready  on  h is  way  to  take  the  statement

that  the accused had volunteered to make.   

He  expla ined  that  the  pol ice  off ic ia l  who  books  out

a  suspect ,  has  to  be  one  who  books  back  the  suspect  and

the  off ic ia l  in  charge  of  the  occurrence  book  wi l l  ask  the

suspect  whether  he  is  happy  and  f ree  f rom  in jury.   Even

though  a  suspect  is  wi l l ing  and  compl iant ,  he  must  s t i l l  be

handcuffed to  avoid be ing surpr ised.  

The  witness  was  present  f rom  beginning  to  end  to

safeguard both Odendaal  and the suspect .   

Roger  Mavhundla  test i f ied.   He  is  a  capta in  and  has  35

years  exper ience  in  the  South  Afr ican  Pol ice  Services.   He

is  current ly  sta t ioned  at  Bramley.   On  25  March  2015  at

around 01h30 he received a cal l  f rom Odendaal .   

At  that  stage  the  wi tness  was  in  charge  of  the

Housebreaking  Uni t  at  Sandton  and  was  a  l ieutenant  and  a

commissioned  off icer.  Odendaal  requested  the  witness  to
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come  to  the  pol ice  s tat ion  to  take  a  statement  f rom  a

suspect.   He  arr ived  there  some 30 to  45  minutes  la ter  f rom

Kagiso where he resides.  

Odendaal  was  at tached  to  the  Ser ious  and  Vio lent

Crimes  Uni t ,  a  complete ly  d i fferent  uni t  to  that  o f  the

witness.   He  went  to  Odendaal 's  off ice  where  he  found

Odendaal ,  Makgato  and  the  suspect ,  that  is  accused  3.   He

did not know the suspect  or h is  name.  

Odendaal  int roduced  the  suspect  to  h im  as  Steven

Mashiane  and  the  witness  took  the  accused  to  his ,  that  is

the  wi tness 's  o ff ice.   The  witness  observed  no  in jur ies  on

accused  3.   The  wi tness  had  the  pro  forma  forms  for  tak ing

a  confession  in  h is  o ff ice,  and  he  then  proceeded  to  go

through same wi th  accused 3. 

He  and  accused  3  communicated  in  Engl ish  and

Sotho  and  they  understood  each  other.   There  was  no

di ff icul ty  whatsoever  in  th is  regard.   He  obtained

accused 3's  personal  detai ls  f rom  accused  3.   His  and  the

accused's  s ignatures  were  aff ixed  to  the  bottom  of  each

page  of  the  pro  forma,  as  wel l  as  the  accused's  r ight  thumb

prin t .   

The  accused  ind icated  to  h im  that  he  is  wi l l ing  to

make  a  s tatement  in  the  absence  of  a  legal  representat ive.

The  accused  narrated  and  the  wi tness  noted  everything  the

accused  said.  Af ter  the  accused  had  completed  h is
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statement,  the  wi tness  requested  him  to  read  same  and  the

accused read same himsel f .   

The  wi tness  enqui red  from  the  accused  as  to

whether  he  had  complaints  perta in ing  to  the  statement  and

the  accused  repl ied  that  i t  was  'a  very  perfect  s ta tement ' .

The  witness  requested  the  accused  to  wr i te  th is  in  his,  that

is  the  accused’s  own wr i t ing  at  the  bot tom of  the  page.   The

accused did  so.  

The  accused  was  very  cooperat ive  and  respect fu l .

The  wi tness  test i f ied  that  upon  reading  th is  now  to  the

Court ,  he  not iced  that  the  accused  had  wr i t ten  the  words

that  the  s tatement  taken  from  h im  by  the  wi tness  is,  ' f ree ly

involuntar i ly ' .

Had he not iced th is  before  he would  have requested

the  accused  to  amend  i t  wi th  him.   The  witness  had

understood  the  accused's  statement  to  mean  that  he  had

given  the  statement  f reely  and  voluntar i ly.   After  a l l  the

pages  had  been  signed  by  the  accused,  the  wi tness

requested Odendaal  to come and fe tch him.  

The  accused  had  made  no  reference  to  any  other

occupat ion  or  venture  apart  f rom  the  taxi  industry.   He  did

not  assaul t  the  accused.   The  accused  was  extremely

cooperat ive.   The  accused  made  no  reference  to  having

been  assaul ted  pr ior  to  the  witness  receiv ing  him.   Al l  the

informat ion  contained  in  the  pro  forma  and  statement,  were
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obta ined from the accused.  

In  cross-examinat ion  by  counsel  for  accused  2  and

accused  3,  i t  was  put  that  accused  3  had  instructed

Mr Vorster  that  h is ,  that  is  accused  3 's,  erstwhi le  a t torney

Mr Leisher  had  instructed  accused  3  to  do  th is  when

confronted  wi th  such  a  si tuat ion,  th is  being  the  accused's

oppor tun i ty  to  inform  anybody  who  sees  th is  that  th is  is

invo luntary.   

The  wi tness  could  not  comment  on  th is  version.

Simi lar ly  the  wi tness  could  not  comment  on  what  was  put  to

Odendaal  or  Odendaal 's  responses  thereto,  sta t ing  that  he

was  not  present  at  the  accused's  arrest  and  can  only

comment on the pro forma  the wi tness completed.   

The  witness  was  only  aware  of  house  robber ies  in

2014  and  2015  in  Sandton  when  there  were  shoot ings.   The

witness  concent rated  on  housebreakings,  and  house

robberies  fe l l  under  ser ious and v io lent  cr imes.   As  such,  he

did  not  have  detai led  knowledge  of  the  house  robber ies  in

Sandton.   

The  wi tness  conceded  that  he  had  made  an  error  in

not  amending  the  pro  forma where  i t  sta ted  that  the  suspect

was  brought  to  his  off ice,  as  he  had  fetched  the  suspect

f rom  Odendaal 's  off ice.   I t  was  fur ther  human  error  that  he

did  not  delete  the  pro  forma  statement  ind icat ing  that  there

was  also  an  in terpreter  in  the  wi tness 's  o ff ice  as  there  was
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no interpreter  invo lved in  th is  matter.   

The  c loth ing  of  the  accused  was  not  wet.   I t  was

also  an  error  that  the  accused  s igned  in  the  space  for

just ice  of  the  peace,  the  wi tness  ought  not  to  have  s igned

there.   I t  was  put  that  the  accused  would  te l l  the  Court  that

he  was  assaulted  and  tor tured  by  tubing  and  water  pr ior  to

the witness receiv ing him.  

The  wi tness  could  not  comment  s tat ing  that  he  was

not  present  then.   He  denied  forc ing  the  accused  to  s ign

many  b lank  pages.   I t  was  put  that  both  Odendaal  and

Makgato  had  tes t i f ied  that  the  wi tness  had  taken  accused  3

to Odendaal 's  o ff ice thereaf ter.   

The witness repl ied  that  he  does not  recal l  wel l ,  but

bel ieves  he  te lephoned  Odendaal  to  fetch  accused  3.   He

disputed  that  h is  and  Odendaal 's  o ff ices  were  in  c lose

proximity  to  each other  and disputed that  he  was  mis leading

the  Court  in  th is  regard,  but  conf irmed  that  their  respect ive

off ices  were on the same f loor.   

On  quest ioning  by  the  Court ,  the  wi tness  stated  that  th is

was  the  f i rs t  occasion  that  he  had been  ca l led  in  the  middle

of  the  n ight  and  required  to  t ravel  some  40  k i lometres  to

take a confession from a suspect.   

He  was  st i l l  re la t ively  new  at  tak ing  confessions

and  th is  was  his  fourth  or  f i f th  one  and  there  was  a

possibi l i ty  that  there  were  other  o ff icers  on  duty  at  the
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pol ice s tat ion to  take the statement.  

 In  re-examinat ion,  he  stated  that  as  they  worked  on  sh if ts ,

there would have been other  o ff icers on duty at  the t ime.   

He  does  not  know  the  reason  that  Odendaal

requested him to  take the statement .   

The  State  then  c losed  i ts  case  in  the  tr ia l-wi th in-a- tr ia l .   Mr

Vorster  advised  the  Court  that  accused  3  had  given  him

instruct ions  that  he  would  not  be  test i fy ing  in  the  t r ia l -

wi th in-a- tr ia l ,  and  th is  notwi thstanding  that  he  had

expla ined to  accused 3,  the impl icat ions of  not  test i fy ing.   

Accused  3  d id  not  tes t i fy  or  cal l  any  wi tnesses  and

accused  3 's  case  in  the  t r ia l -wi th in-a-t r ia l  was  closed.   The

State  and  Defence  addressed  the  Court  and  the  Court  ru led

that  the  s tatement  be  prov is ional ly  admit ted  into  ev idence

and that  the  reasons for  i ts  decis ion  would be furn ished at  a

later  stage. 

 The Court  now gives i ts  reasons for th is  ru l ing.  

I t  is  t r i te  that  there  is  no  onus  on  the  accused  to

test i fy.   He  has  the  fundamental  const i tu t ional  r ight  to

remain s i lent  and the  onus remains  at  a l l  t imes on the State.

No  negat ive  inference  must  be  drawn  against  h is  fa i lure  to

test i fy.   

A l l  th is  means,  is  that  the  Court  has the  duty  on  the

evidence  before  i t ,  to  determine  whether  the  statement  was

made  freely  and  vo luntar i ly  by  the  accused,  whi ls t  in  h is
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sound  and  sober  senses,  and  wi thout  having  been  unduly

inf luenced so to do.  

See  genera l ly  Osman  and  Another  v  The  Attorney

Genera l  for  the  Transvaal  1998  (4)  SA 1224,  (CC)  and  S  v

Boesak  2001  (1)  SA 912  (CC).   Having  said  that ,  i t  must  be

remembered  that  what  is  put  by  counsel  on  behalf  of  h is

c l ient  does  not  const i tute  ev idence  per  se  unt i l  same  is

test i f ied to  by h is  c l ient .   

The  Court  found  both  Odendaal  and  Makgato  to  be

good  wi tnesses  and  Makgato  corroborated  Odendaal  in

mater ia l  respects  as  to  the  accused's  f r iendly  demeanour

and  wi l l ing  to  cooperate  fu l ly  wi th  the  pol ice,  and

uni latera l ly  o ffer ing  to  po int  out  the  whereabouts  of  the

other Steve.   

This  cooperat ive  sp ir i t ,  according  to  Odendaal ,

extended  to  the  accused's  wi l l ingness  to  make  the

statement.   The  d ifferences  in  their  ev idence  does  not

impact  in  any  mater ia l  respect  upon  the  issue  of  the

statement.   They  corroborate  each  other  mater ia l ly

regarding  the  detent ion  and  book ing  out  o f  the  accused  and

Mavhundla 's  receiv ing  of  the  accused  and  returning  of  the

accused to them.  

Whi ls t  i t  may  in  the  ci rcumstances  have  been  more

desi rab le  to  wai t  unt i l  the  morn ing  and  have  the  accused

then  make  h is  sta tement  or  have  h im  taken  to  a  magist rate,
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there  was  nothing  procedural ly  incorrec t  in  what  Odendaal

arranged wi th  Mavhundla.   

As  Makgato  stated,  Odendaal  was  the  invest igat ing

off icer  and  i t  was  accord ing ly  in  his  discret ion  how he  deal t

wi th  the  matter.   This  Cour t  is  obviously  aware  of  the  fact

that  conscient ious  invest igat ing  off icers  of ten,  's tr ike  whi le

the  i ron  is  hot ' ,  in  having  statements  taken  immediate ly

where  a  suspect  is  cooperat ive  and  wi l l ing  to  make  same

rather  than  wai t  and  r isk  a  suspect  changing  h is  mind  to

make such statement.   

Having  sa id  that,  th is  Cour t  is  very  al ive  to  the  fact

that  there  are  ins tances  where  suspects  are  assaulted  and

tor tured  to  make  same.   In  th is  case,  i t  appears  f rom  what

was  put  to  the  wi tnesses,  that  the  assault  was  perpetrated

subsequent to  the at tempted point ing out  of  Steve.   

Fur thermore,  i t  was  put  that  the  contents  of  the

statement  did  not  emanate  f rom  the  accused.   In  o ther

words,  the  accused  was  not  the  author  of  same.   I t  would

thus  appear  that  the  accused  would  have  been  assaul ted  in

order that he s ign blank pages in  f ront  o f  Mavhundla.  

This  is  h ighly  improbable  and  the  Court  d id  not

have  the  opportuni ty,  by  v i r tue  of  the  accused's  fa i lure  to

test i fy,  of  f ind ing  out  the  reasons  as  to  exact ly  what,  i f

anyth ing,  was  sa id  to  him  at  the  t ime  he  was  assaul ted  or

the reasons why he was so tortured.  
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There  is  nothing  in  the  Occurrence  Book  entr ies

that  ref lect  that  the  accused  had  vis ib le  in jur ies  or  any

evidence  that  he  had  complained  to  anybody  that  he  had

been  tortured  as  al leged.   I  have  no  doubt  that  Mr  Le isher

would  sure ly  have advised the accused that  i f  he  was in  fact

tor tured,  to  ensure  that  he  not i fy  the  magist ra te  of  same  at

h is  f i rst  appearance.   There is no evidence of  such.   

Mavhundla  test i f ied  that  the  accused's  c loth ing  was

dry  when  he  was  wi th  him.   There  is  no  evidence  that  there

was  any  water  on  Odendaal 's  o ff ice  f loor  when  Mavhundla

received  the  accused.   There  is  no  ev idence  from  the  pro

forma  (safe  for  the  word  ' involuntar i ly '  which  I  wi l l  deal  wi th

here inunder)  that  the  accused  was  in jured  or  had  been

tor tured.   

Mavhundla,  s imi lar ly  wi th  Odendaal  and  Makgato,

refers  to  the  accused's  demeanour  and  fu l l  cooperat ion.

What  is  the  explanat ion  for  the  lengthy  t ime  Mahundla  spent

wi th  the  accused,  i f  i t  was  simply  to  force  the  accused  to

s ign b lank pages?  

Notwi thstanding  that  Mavhundla  was  indeed

care less  in  the  performance  of  h is  dut ies,  the  Court  found

him to be an honest  and a credible  wi tness.   This  Court  is  of

the  v iew that  none  of  the  errors  of  Mavhundla  in  complet ing

the  pro  forma,  EXHIBIT  M,  are  mater ia l  or  such  that  they

affec t  the admissibi l i ty  of  the statement.   
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I f  there  was  anything  untoward  in  h is  deal ings  wi th

the  accused,  he  would  surely  not  have  offered  the  accused

the  oppor tuni ty  to  wr i te  anything  down  h imsel f  on  the  last

page of  the  pro  forma.   In  deal ing  with  th is  aspect,  the  word

' involuntary '  must be looked at in  i ts  context .   

The  pro  forma  reveals  that  the  accused  wrote  the

fol lowing and I  quote:  

"The  statement  taken  from  me  by

Mr Mavhundla is  f reely  invo luntary.   Nobody

inf luenced  me  to  submit  the  statement.   I

read the statement as correct. "

I t  is  not  in  dispute  that  the  accused wrote  th is  h imsel f .   The

accused  d id  not  test i fy  and  conf i rm  that  he  had  prev iously

been  informed  to  wri te  th is  and  in  what  c i rcumstances  he

should  do  so,  whether,  because  he  was  forced  to  do

someth ing  against  h is  wi l l ,  or  because  he  had  been  tortured

or assaulted or  threatened,  or  because of  a l l  o f  the above.   

Whi ls t  there  is  no  onus  on  the  accused  to  prove

anyth ing,  i t  must  be  stated  that  the  said  Mr  Leisher

appeared  in  th is  Cour t  on  unre la ted  matters  on  var ious

occas ions  and  as  such  was  avai lab le  and  could  eas i ly  have

been  ca l led  as  a  wi tness  to  corroborate  the  version  put  and

expla in  exact ly  what  he  had  advised  the  accused  to  do  and

in what  c ircumstances.   

This  Cour t  is  o f  the  v iew  that  in  the  c i rcumstances
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and having  regard  to  the  context  of  what  the  accused wrote,

that  i t  is  probable  that  what  the  accused  had  intended  to

wri te  was  ‘ f reely  and  voluntar i ly ’  and  h is  lack  of  prof ic iency

in the Engl ish language resulted in  what was wri t ten.  

What  is  fur ther  s ign i f icant  is  that  i t  is  not  in  dispute

that  the  accused  wrote  th is  entry  h imself .   Why  would  the

accused wr i te:   

"The  statement  taken  from  me  by

Mr Mavhundla…"  

i f  no  statement  was  taken  from  h im?   This  is  whol ly

incompat ib le  wi th  the  version  put  that  the  accused  did  not

make  any  statement,  but  was  forced  to  s ign  b lank  pages.

Why  would  the  accused  uni la teral ly  refer  to  a  sta tement

taken f rom h im i f  there was no such statement  taken?  

Having  regard  to  al l  of  the  aforesaid,  the  Court  was

of  the  v iew  that  the  statement  was  f reely  and  vo luntar i ly

made  by  the  accused,  whi ls t  in  h is  sound and  sober  senses,

wi thout  h im  having  been  unduly  in f luenced  so  to  do,  and

ruled that i t  be provisional ly admit ted in to  ev idence.  

Subsequent  to  the  Court 's  ru l ing,  Mavhundla  was

recal led  by  the  state  to  read  out  the  contents  of  the

statement  obta ined.   Th is  is  EXHIBIT  M1.   I  pause  to  s ta te

that  notwi thstanding  the  Court  hav ing  been  advised  by

counsel  for  accused  3  that  the  content  of  the  statement  d id

not  emanate  f rom  accused  3,  th is  Cour t  was  of  the  view
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that ,  in  the  in terest  of  just ice,  the  contents  not  be  revealed

to  the  Court  unt i l  i ts  determinat ion  on  i ts  admissibi l i ty  or

otherwise.   

On  hear ing  the  wi tness  refer  in  his  reading  of  the

statement  to  the  arres t  of  accused  3,  the  Court  immediately

stopped  h im  and  handed  back  the  statement  request ing  the

State  to  conceal  same,  which  por t ion  remains  concealed.

The  wi tness  test i f ied  that  at  the  bottom  of  each  page  of  the

statement  are  the  witness's  and  accused  3 's  s ignatures,  as

wel l  as  accused 3's r ight  thumb pr in t .   

In  cross-examinat ion  by  Mr  Vorster,  i t  became

apparent  that  a  point ing  out  was  done  by  accused  3

subsequent  to  th is  wi tness  taking  the  statement.   Th is

point ing  out  d id  not  inc lude  the  scene  in  count  1  or  some  of

the other  scenes of  cr ime referred to in  the statement .   

The  wi tness  was  not  able  to  s tate  what  exact ly  the

point ing  out  re lated  to,  stat ing  that  he  was  not  the

invest igat ing  off icer  in  th is  matter  a t  the  t ime.   The  contents

of  the  statement  was  wr i t ten  precisely  as  re la ted  by  the

accused.   

No  quest ions  were  asked  of  the  accused  and  no

places  were  ment ioned.   The  wi tness  d id  not  have  a  l is t  of

cases  that  the  pol ice  wished  to  l ink  the  accused  to ,  a l l  that

is  contained  in  the  statement  emanated  spontaneously  from

the accused.   
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When  asked  whether  Odendaal  and  Makgato  had

requested  the  wi tness  to  ask  the  accused  about  these

inc idents  re ferred  to  in  the  statement ,  the  wi tness  denied

this  and  stated  that  the  accused,  being  present  when  th is

wi tness  received  h im  from  Odendaal  and  Magathu,  would

have been aware of  such request  had same been made.  

In  re-examinat ion  the  wi tness  stated  that  a

Capt  Minnaar  was in  charge of  th is  point ing out  and that  he,

the  wi tness,  had  requested  a  Col  de  Klerk,  Odendaal 's

super ior,  to  be  t ra ined  in  a  point ing  out ,  not  having  ever

done  a  point ing  out,  and  that  he,  the  wi tness,  was  simply

there at  that  po int ing out as an observer.   

On  the  Court ’s  quest ioning  the  wi tness  stated  that

the  point ing  out  took  p lace  at  09h00  on  25  March  2015  and

that  he  became  the  invest igat ing  off icer  in  th is  matter  in

January 2017  af ter  Odendaal 's  t ransfer  to  head  off ice,  and

did so on the request of  Genera l Si tho le.   

He  does  not  know  Pather  and  the  lat ter 's  past  and

current  address  is  unknown  to  him.   I  pause  to  s ta te  that

Odendaal  had  in  his  ev idence- in-chief  re ferred  to  his

t ransfer  and  that  he  had  subsequent ly  become  aware  that

th is wi tness had taken over the matter.   

The  State  then  requested  that  the  evidence  led  in

the  tr ia l-with in-a- tr ia l  be  incorporated  in to  the  main  t r ia l .

Both  counsel  for  the  Defence  had  no  object ion  thereto.   The
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State  advised  the  court  that  the  compla inant  on  count  5  was

untraceable  and  that  i t  would  accordingly  not  be  pursu ing

same.  

The State then c losed i ts  case and the Court  invi ted

Mr  Vors ter  to  apply  for  a  Sect ion  174  discharge  of  accused

3  on  count  5  and  accused  3  was  according ly  discharged  on

count  5 .   

Accused 1 test i f ied.   He is  Bongani  Benedic t  Mokwana, spel t

M-o-k-w-a-n-a.   

On  3  February  2015  he  was  residing  in  Birch  Acres,

Kempton  Park.   He  was  engaged  in  doing  p iece  jobs.   He

had been p icked up to  do  a  job that  morn ing at  the corner  o f

Summit  and  Kelvin  Dr ive  and  thereafter  was  dropped  off

thereat  at  around  14h00  to  15h00.   He  was  wear ing  a  two

piece overal l  sui t .   

When  he  was  dropped  off ,  there  was  a  group  of

people,  s imi lar ly  workers,  who  are  always  there  wai t ing  to

be  picked  up  or  dropped  off .   He  sat  down  to  eat  h is  meal

and  then  saw  a  Golf  GTI  vehic le  chasing  a  Ford  Ranger

vehic le  at  h igh  speed  and  the  occupant  in  the  Gol f  was

f i r ing shots at  the Ranger.   

Accused  1  s tar ted  running  down  Kelv in  Road  wi th

the s ix or seven people in the group,  to take cover.   Some of

the  group  jumped  over  a  precast  wal l .   Accused  1  ran  to

where there were shrubs and crawled into the shrubbery.   
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When  the  Ranger  vehic le  turned  i t  co l l ided  wi th

another  vehic le  and  that  is  when  he  heard  most  o f  the  gun

shots  be ing  exchanged  between  the  occupants  of  the

Ranger and that o f  the Gol f .   I t  was when he was crawling to

the shrubs that  he heard th is exchange of  f i re.   

Accused 1 marked an X on photograph 2 of  EXHIBIT

C  where  he  was  in i t ia l ly  seated  and  i t  was  100  to  150

metres  to  the  shrubs  where  he  ended  up.   He  then  heard  a

voice  order ing  him  to  s tand  up  and  not  move.   He  was

searched,  nothing  was  found  in  h is  possess ion  and  he  was

then arrested.   

He  denied  that  he  al ighted  wi th  accused  2  from  the

Ranger  and  f i red  shots  at  MacI in tosh;  that  he  possessed  a

f i rearm or tossed same onto the road;  or  was arrested where

MacI intosh  ind icated  at  X1  on  photograph  80  of  EXHIBIT  C.

He  knows  noth ing  about  the  robbery  on  count  1  and  Pather

d id not point  h im out  a t  the ident i f icat ion parade.  

Pr imer  residue  tests  and  DNA test  were  conducted

on  h im.   He  did  not  know  accused  2  and  accused  3  pr ior  to

h is  arrest  and  d id  not  see  ei ther  of  them  on  the  day  in

quest ion.   I t  is  possib le  they  were  among  the  group  of  the

six or  seven people.   

He  knows  noth ing  about  the  references  to  h imsel f

by  accused  3  in  the  la t ter 's  statement.   The  Bongani

Mokoena  is  not  h im  as  his  surname  is  spel led  M-o-k-w-a-n-
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a.   He  did  not  know  MacI intosh  pr ior  to  his  arrest  and  was

not  the  occupant  or  dr iver  of  the  Ford  Ranger  on  3  February

2015.   

EXHIBIT  N  was  then  handed  in  by  consent  of  the

State,  being  the  resul ts  o f  the  pr imer  residue  test ing  on

accused 1 and accused 2,  which resul ts were negat ive.  

 In  cross-examinat ion  by  the  State,  he  stated  that  on  the

day  of  the  incident  he  was  at  the  place  in  quest ion  look ing

for  a job.   

He  arr ived  there  alone  at  around  10h00  to  11h00.

He and another  person were h ired to complete a paint ing job

he had started prev iously.   He was fetched at  around 10h00.

I t  was  the  f i rs t  t ime  he  saw the  other  person  h ired  wi th  him.

He  does  not  know  of  th is  o ther  person's  whereabouts.   He

did  not  see accused 2 on that  day among the  group of  s ix  to

seven people.   

He  arr ived  at  that  p lace  f rom  his  home  looking  for

work  at  around  09h00.   He  was  p icked  up  to  do  the  work

between  10h00  and  11h00  and  dropped  off  thereafter

between  14h00  and  15h00.   He  did  not  see  accused  2  when

he  was  dropped  off .   He  did  not  see  accused  2  af ter  h is

arrest ,  but  d id  see an in jured person some 90 meters away.

When asked  how he  knew the  person  was in jured at

that  d is tance,  he rep l ied that  he heard the pol ice say ing that

the  person  is  in jured.   He  f requents  th is  p lace  looking  for
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work  and has  never  seen  accused 2  there.   He uses  tax is  to

t ravel  to  that  in tersect ion  and  looks  for  work  there  as  the

Sandton tar i ffs  are bet ter than those in  Kempton Park .  

He  did  not  know  MacI intosh  pr ior  to  th is  day  and

there  was  accordingly  no  bad  blood  between  h im  and

MacI intosh.   Pr ior  to  the  co l l is ion,  i t  was  only  the  occupant

of  the  Gol f  who  was  f i r ing  at  the  Ranger.   The  occupants  of

the Ranger were not  f i r ing at the Gol f .   

I t  was  af ter  the  co l l is ion  that  there  was  th is

exchange  of  gunf i re  between  the  occupants  of  the  vehic les.

He saw the occupants of  the Ranger vehic le  a l ight  therefrom

and  f i re  shots.   He  was  in  the  process  of  running  away  and

at a dis tance of  some 60 meters f rom this shoot ing scene.   

He  does  not  know  why  Mackintosh  is  impl icat ing

him.   He  conf i rmed  that  he  stays  at  Birch  Acres  in  Kempton

Park  and  that  h is  name  is  Bongani .   I t  was  put  that  i t  is

strange  that  he  does  not  know  accused  3  who  refers  to

accused  1  in  h is  sta tement  and  he  was  asked  where

accused 3 would obtain  th is  information.  

He  repl ied  that  he  does  not  know.   On  the  Court ’s

quest ioning,  he  stated  that  a f ter  he  was  dropped  off  af ter

complet ing  th is  job,  he  sat  down  eat ing  and  was  hoping  that

he would  be h ired  again,  as  he usual ly  leaves to  go  home at

17h00.  

He  saw  one  person  who  had  al ighted  f rom  the  lef t
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door  of  the  Ranger  f i r ing  shots.   He  did  not  jump  over  the

precast  wal l  as he is not  good at jumping.  Whi ls t  running he

tr ipped  and  fe l l  and  then  crawled  to  the  shrubs.   The  whi te

male who had h ired him for the paint ing job is  a  Mr  Sal ter.   

In  fur ther  cross-examinat ion  he  s tated  that  he

informed  MacI in tosh  that  he  had  worked  for  Mr  Sal ter  that

day,  had  just  been  dropped  off  and  was  having  h is  lunch.

He  agreed  that  th is  was  new  evidence  and  that  same  was

never  put  to  MacI intosh.  

He  further  sta ted  that  he  did  te l l  h is  legal

representat ive  that  he  had  in formed  MacI in tosh  of  the

aforesaid.   What  he  did  not  in form  his  legal  representat ive

of,  was  the  name  Sal ter.   The  case  for  accused  1  was  then

closed.   

Accused  2  then  test i f ied.   He  is  Char les

Shiyianduku  Ebandla  Zwane.   He  test i f ied  that  af ter  13h00

on  3  February  2015  he  was  fe tched  by  a  fr iend  and

transpor ted  to  RedHi l l  School  to  seek  admiss ion  of  h is

daughter  there.   His  f r iend  dropped  h im  off  at  the  school

advis ing  him  that  he  was  going  to  make  a  del ivery  and

would co l lec t  h im.  

He  was  prevented  f rom  enter ing  the  school  wi thout

having  had  made  an  appointment ,  requested  a  school

brochure  which  was  g iven  to  him,  and  then  proceeded  to

walk  to  the  in tersect ion  where  the  inc ident  took  p lace  and
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stood under  a t ree there due to i t  being a very  hot  day.   

He  then  cal led  his  f r iend  advis ing,  h im  that  he  had

not  been  permit ted  to  enter  the  school  and  that  he  was

wai t ing  for  h im  at  that  corner.   Whi ls t  standing  there,  he

heard  the  sound  of  moving  vehic les  and  gunshots  and  a

whi te  van  col l id ing  wi th  another  vehic le ,  a  GTI  vehic le

fol lowing the whi te  van.   

When  he  heard  the  gunshots  and  saw  the  co l l is ion,

he  ran  away  f rom  point  X  to  po int  B  on  photograph  2  of

EXHIBIT  C,  where  he  fe l l  in  the  middle  of  the  road.   He

could  not  s tand  up  and  then  lost  consciousness.   He

regained  consciousness  in  hospita l  where  he  was  informed

that  he had been shot  four t imes.   

He  was  unable  to  state  who  had  arres ted  h im.   He

denied  MacI in tosh 's  al legat ion  that  he  had  al ighted  from the

Ranger bakkie  and f i red shots  at  h im, that he had tossed the

f i rearm,  and  that  he  had  anyth ing  to  do  wi th  the  robbery  on

count  1 .   

He  only  met  accused  1  and  accused  3  at  pr ison

after  h is  discharge f rom hospita l  some two months la ter.   He

does  not  know  Masheto  Zwane.   At  pr ison,  he  was  advised

that  he was not  impl icated by the pr imer res idue tes ts.

  In  cross-examinat ion  by  the  State,  he  stated  that  he  does

not work, but owns a tavern and a tax i .   

I t  was  put  that  a  document  in  possession  of  the
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State  indicated  that  he  in formed  the  pol ice  that  he  was

unemployed.   He  repl ied  that  he  to ld  the  pol ice  he  owns  a

tavern  and  taxi  and  that  maybe  they  interpreted  that  to

mean he was unemployed.  

He  does  not  know  when  he  gave  the  pol ice  detai ls

as  to  h is  date  of  b i r th.   I t  was  put  that  the  document  further

indicated  that  he  is  s ing le.   He  rep l ied  that  he  is

t rad i t ional ly  marr ied  and  does  not  know  where  the  pol ice

obta ined th is in format ion f rom.   

He  takes  owning  a  tavern  as  not  be ing  employed

and  does  not  remember  i f  he  to ld  the  pol ice  that  he  is

unemployed.   He  was  asked  whether  he  had  adv ised  h is

lawyer  regard ing  h is  v is i t  to  RedjHi l l  School .   He  repl ied

that  he  did  not  as  he  and  his  lawyer  did  not  have  suff ic ient

t ime together.   

In  most  instances  Mr  Vorster  was  busy  consult ing

with  accused  3.   On  the  Court ’s  quest ioning  as  to  whether

the  Court  was  correct  in  understanding  that  accused  2  d id

not  furn ish  Mr  Vorster  wi th  th is  information,  the  accused

repl ied  that  he  did  in form  Mr  Vorster  o f  th is  for  the  f i rs t

t ime,  when they had consul ted the day before.   

The  accused  conf i rmed  that  Mr  Vorster  was  h is

legal  representat ive  when  MacI in tosh  had  test i f ied  and  that

Mr Vorster,  on  many  occasions  dur ing  the  proceedings,

approached the accused to consul t  and take instruct ion.   

10

20



SS152/2015-as 54 JUDGMENT
28-03-2022

When  pushed  as  to  why  he  did  not  advise  Mr

Vorster  thereof  on these occasions and to  put  th is  version to

MacI intosh,  he  rep l ied  that  he  was  under  f inancial  pressure

rela t ing  to  how  he  would  pay  for  h is  legal  fees  and

accordingly,  is  not  sure  as  to  whether  he  to ld  Mr  Vorster

everyth ing.   

His  mind  was  on  rais ing  funds  for  h is  defence.   I t

was  put  that  the  accused  was  ly ing  in  that  Mr  Vorster  had

requested  from  the  Court  t ime  to  consul t  wi th  accused  2.

He  repl ied  that  he  was  not  ly ing,  but  that  there  was

insuff ic ient  t ime  and  that  h is,  that  is  accused  2's  mind,  was

not funct ioning because of  the pressure.  

He  l ives  in  Alexandra  and  his  daughter  at tended  a

school  in  Lombardy.   The fees were R700 a month.   He does

not  know the  name of  the  current  school  where  h is  daughter

is  enrol led  at  and  he  was  paying  R1  200 per  month  therefor.

He was dressed in  overa l ls on the day in  quest ion.   

When  asked  why  he  would  wear  overa l ls  to  go  and

apply  for  admiss ion  of  h is  daughter  at  the  school ,  he  repl ied

that  he  always  wore  overa l ls  as  he  was  in  charge  of

del iver ies  for  h is  tavern  and  that  he  did  not  have  a  problem

therewith,  as long as they were c lean.   

He approached  RedHi l l  as  h is  f r iends  recommended

i t  as  a  good  school  and  he  discovered  on  that  day  that  i t  is

one  of  the  most  expensive  schools  in  Gauteng.   He  did  not
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study  the  pamphlet,  but  saw that  fees  ranged  f rom R 78 000

to  R82  000  per  year,  but  is  not  sure  which  grade  th is

pertains to .   

He  does  not  know  whether  h is  daughter  is  in

standard  2  or  3.   Al though  his  wi fe  deals  wi th  the  school ing

and  such  issues  pertain ing  to  the  ch i ld,  she  did  not  a t tend

at the school as she works.   

When asked  why  he  did  not  ca l l  h is  f r iend  to  co l lect

h im  af ter  be ing  denied  access  to  the  school,  he  rep l ied  that

h is  f r iend  had  a lready  lef t  and  he  could  not  see  his  f r iend's

vehic le .   He  walked  in  the  di rect ion  of  The  Wedge  shopping

mal l  where his f r iend had gone.   

He did  not  walk to  the mal l  as i t  was too hot .   I t  was

put  that  the  vers ion  of  going  to  RedHi l l  was  a  fabr icat ion

and  hence  not  put  to  any  State  wi tness.   He  repl ied  that  he

did  not  te l l  h is  lawyer  of  same  as  he  was  confused.   He  did

not  stand  under  a  t ree  outs ide  the  school  entrance  or  the

pavements  around  the  school  and  ca l l  h is  f r iend  to  fe tch

him, as there were no t rees there.   

He  did  not  see  any  shootout,  but  on ly  heard  gunshots;  he

does  not  know  who  shot  at  h im;  he  did  not  see  MacI in tosh

on  the  day  of  the  inc ident ;  there  is  no  bad  b lood  between

MacI intosh  and  h imsel f  and  he  does  not  know  why

MacI intosh would fabr icate stor ies about  h im and accused 1.

He  has  not  lodged  a  cr iminal  complaint  against  the

10

20



SS152/2015-as 56 JUDGMENT
28-03-2022

pol ice  for  having  been  shot  and  in jured.   His  surname  is

Zwane and he l ives in Alexandra.   

The case for accused 2 was then c losed.  

 The State appl ied to have the indictment  amended to  ref lect

the name of  accused 1 as  Bongani  Mokwana,  M-o-k-w-a-n-a.

The Defence did  not  oppose th is.   

Accused  2  then  ind icated  that  h is  surname  is

spel led  incorrect ly  and  is  Shindu  and  not  Mashin in i  as

ref lected  in  the  ind ic tment.   The  Court  enquired  as  to  where

the  name  Shindu  now ar ises  as  he  had  given  his  fu l l  names

when he was sworn in.   

Mr Vorster  approached  accused  2  and  accused  2

then  in formed  the  Court  that  h is  real  name  is  Charles

Shiandubebandla  Zwane.   The  Defence  had  no  object ion  to

the  State 's  request  to  amend  the  ind ic tment  regard ing

accused  2 's  names,  to  the  name  given.   The  ind ictment  was

amended accord ingly to re f lect  the aforesaid.  

Accused  3  test i f ied.   He  is  Steven  Leshage

Mashiane.   He  s tated  that  on  25  March  2015,  around

midnight ,  he  was  asleep  at  h is  house  when  he  heard  a

knock  and  people  shout ing  ‘pol ice,  pol ice’ .   As  he  is  in  the

taxi  industry  and  attackers  somet imes  fa lse ly  c la im  to  be

pol ice,  he was afra id  and went  through the t rap door  and h id

in the ce i l ing.   

His  mother  opened the  door  and he d id  not  hear  the
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conversat ion between her and the pol ice.  He then heard the

trap  door  be ing  opened  and  he  heard  a  voice  say ing,  'come

out,  come  out ' .   He  did  not  move  and  th is  person  then  f i red

a shot .   I t  is  not  in dispute that he is  referr ing to  Odendaal.   

He,  that  is  accused  3,  stated  that  he  was  coming

and  saw  hal f  the  body  of  Odendaal  who  received  the

accused  and  handed  him  to  a  black  off icer.   I t  is  not  in

d ispute  that  th is  is  Makgato.   Odendaal  then  c l imbed  down

from  the  t rap  door  and  enquired  f rom  the  accused  whether

he was Steven.   

The  accused  stated  that  he  is  Steven  and  Odendaal

then  demanded  to  know  where  the  f i rearms  are.   The

accused asked h im what  he  is  speaking about  and Odendaal

responded  that  the  accused  knew  which  f i rearms  Odendaal

was  referr ing  to.   They  requested  his  mother  for  permiss ion

to search the house and she consented.  

They  only  searched  the  accused's  bedroom where in

were h is  par tner  and their  5  year  old  daughter.   Noth ing  was

found.   They  then  requested  the  accused  to  take  them  to

Steve.   The  accused  enquired  f rom  them  as  to  who  they

were referr ing to .  

 They  then  advised  him  to  change  out  of  h is

pyjamas  in to  c loth ing  as  they  were  taking  h im  with  them.

He  was  handcuffed  and  placed  in  a  GTI  gol f  vehic le  wi th

three b lack  pol ice off icers.   Odendaal  t ravel led in  a grey  4x4
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van.   

The dr iver  o f  the  Golf  advised the accused that  they

were  going  to  Steve's  p lace  in  Alexandra,  to  14 t h  St reet  and

that  the  accused  must  point  out  Steve 's  room.   At  the

premises  he  was  taken  to  where  there  were  approximate ly

e ight  shacks and rooms in  total .   

The  accused  cooperated  wi th  them,  because  of  the

shot  f i red  by  Odendaal  in  the  house.   He  was  very  scared.

The  accused  pointed  at  a  room  and  adv ised  them  that  the

Steve  they  are  seeking  is  in  that  room.   The  pol iceman  who

had cuffed the accused took out  h is  f i rearm,  po inted i t  at  the

accused and advised him that  he  would  be shot  i f  he,  that  is

the accused,  was ly ing.   

They  knocked  at  the  door  and  there  was  no

response.   Odendaal  k icked  open  the  door.   There  was

nobody  inside  and  the  room  was  searched.   Noth ing  was

found.   They  asked  accused  3  why  he  had  shown  them  the

wrong  room  to  which  the  accused  rep l ied  that  he  had

informed them that he d id not  know th is  person.  

They  proceeded  to  Sandton  Pol ice  Stat ion  where

Odendaal  and  Makgato  interrogated  him  in  an  off ice,  ask ing

about  Steve  and  other  names.   They  adv ised  him  that  he

should  te l l  them  the  tru th.   The  accused  responded  asking

Odendaal  what  t ru th  he  was  referr ing  to  and  why  he  had

been arres ted.  
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They rep l ied  that  they  had much t ime  and would  not

f in ish  with  the  accused i f  he  d id  not  te l l  them the t ru th.   The

accused then  requested of  Odendaal  that  he  be permit ted  to

cal l  h is  lawyer.   Makgato  responded,  saying  to  the  accused

that  he knows too much.   

At  th is  stage,  the  accused  was  seated  wi th  his

hands  cuffed  behind  him.   Odendaal  lef t  the  off ice  and

returned  wi th  blue  d isposable  elast ic  g loves  and  a  glass  of

water.   He  explained  how  Odendaal  stood  behind  h im,

stre tched  the  glove,  Makgato  poured  water  on  his  face  and

Odendaal  then  covered  his  whole  face  with  the  stretched

glove.   

The  accused  could  not  breathe,  shook  h is  feet ,  and

not ic ing  that  he  was  choking,  i t  was  removed  f rom h is  face.

He  then  adv ised  them that  he  would  cooperate,  fear ing  that

he  would  d ie.   Odendaal  warned  him  not  to  waste  thei r  t ime

again  as  he  had  previously  when  they  had  gone  to

Alexandra.   

The accused assured them that  he would cooperate.

Odendaal  le f t  the  room,  spoke  on  a  cel lu lar  te lephone,  and

returned  advis ing  the  accused  that  somebody  would  be

coming  to  in terv iew  h im.   Af ter  an  hour  or  so,  Mavhundla

arr ived.   

Odendaal  sta ted  that  he  wanted  Mavhundla  to

speak  to  the  accused  and  that  the  accused  would  inform
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him,  that  is  Mavhundla,  a l l  the  in format ion  about  the  case.

I t  appeared  to  the  accused  that  Mahundla  knew  which  case

Odendaal  was referr ing to.   

Makgato  lef t  the  off ice.   Mavhundla  in t roduced

himsel f  to  the  accused  and  Odendaal  in formed  Mavhundla

that  the  accused  is  very  cooperat ive  and  wi l l  te l l  Mavhundla

everyth ing he needs to know.  

Mavhundla  took  the  accused  to  another  o ff ice  and

before  the  accused  spoke  to  Mavhundla,  Odendaal  arr ived

at  th is  o ff ice,  in  possession  of  b lank  documents,  and  gave

them  to  Mavhundla  stat ing  that  the  accused’s  s tatement  be

taken down on these papers.  

Odendaal  then  le f t  the  off ice.   Mavhundla  to ld  the

accused  to  be  comfortable  and  to  re lax  and  commenced

interv iewing  him.   Mavhundla  then  asked  the  accused

personal  quest ions about  h imsel f .   He stayed for  a  long t ime

with  Mavhundla.   

After  in terv iewing  the  accused  and  before

Mavhundla  wrote  down  anything,  he  gave  the  accused  the

blank  pages  and  requested  the  accused  to  s ign  them.   The

accused  d id  so.   Thereafter  the  capta in  asked  the  accused

whether  he  knows  Bongani  and  Mashindu  and  about  a  Ford

Ranger.   

The  accused  rep l ied  that  he  does  not  know  these

people  or  th is  vehic le.   Mavhundla  then  commenced  wri t ing
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the  statement.   After  complet ing  a  page,  he  would  g ive  that

page  to  the  accused,  the  accused  would  s ign  i t  and  he

would then cont inue wr i t ing the next  page and so on.   

After  complet ing  th is  process,  he  gave  the

statement  to  the  accused  to  read.   The  accused  saw  his

name  ref lected  in  the  statement  regarding  cases,  includ ing

the  current  case.   After  the  accused  had  read  the  statement

Mavhundla  enquired  f rom  him  as  to  whether  every th ing  in

the  statement  was  correct .  Because  the  accused  was  very

scared,  he s tated that  i t  was correct .   

The  accused  was  asked  more  than  once  by  his

counsel  as  to  whether  he  himself ,  that  is  the  accused,  wrote

anyth ing  on  the  statement.   His  reply  was  that  he  d id  not .

He  recal ls  that  at  the  bot tom  of  the  statement  Mavhundla

wrote someth ing about  f reely and vo luntar i ly.   

Odendaal  then  came  to  Mavhundla 's  off ice  and

Mavhundla  advised  Odendaal  that  he  was  f in ished.

Odendaal  then  took  the  accused  back  to  the  hold ing  cel ls .

He  th inks  i t  was  05h00  or  06h00.   The  fo l lowing  day  he was

charged then taken to do a po int ing out.   

He  was  advised  to  po int  out  a l l  the  houses  that

were  robbed.   He  did  so,  not  knowing  anything  about  these

robberies  at  these  houses.   He  was  then  quest ioned

regarding  his  f ingerpr in t  found  on  the  Ranger  vehic le  which

had been admi t ted.   
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The  accused  stated  that  i t  is  possible  that  h is

f ingerpr int  could  be  l i f ted  from such vehicle  as  he  was  a  co-

owner  of  a  carwash  wi th  one  of  h is  f r iends  in  Thembisa  and

i f  there  was  a  staff  shortage,  he  himsel f  would  wash,

vacuum,  spray  the  vehic les  and  move  same  f rom  the

washing bay.   

He denied  being  involved  in  the  robbery  on  count  1 ,

be ing  an  occupant  in  the  Ranger  vehic le  or  f i r ing  at

MacI intosh  af ter  the  col l is ion.   He  stated  that  he  f i rst  heard

of  th is  incident  when  being  interv iewed  by  Mavhundla  and

that  Mavhundla  had  stated  to  h im  that  he  was  involved  in

these events.   

He  did  not  ask  Mavhundla  where  he  had  obtained

this  in formation  f rom,  but  be l ieves  Mavhundla  had  been

given th is in format ion by  Odendaal  and Makgato.   

In  cross-examinat ion  by  counsel  for  accused  1,  he  s tated

that  he  f i rs t  got  to  know  accused  1  when  he  was  taken  to

pr ison.   

He  did  not  in form  Mavhundla  of  the  name  Bongani

Mokwana  referred  to  in  the  statement  and  has  no  idea  how

same came to be ment ioned there in .   

In  cross-examinat ion  by  the  State,  he  stated  that  the  f i rs t

t ime  he  saw  Odendaal  and  Makgato  was  at  h is  arrest  and

Mavhundla  when  he  came  to  fetch  the  accused  at

Odendaal 's  o ff ice,  and  that  he  had  no  pr ior  deal ings  wi th

10

20



SS152/2015-as 63 JUDGMENT
28-03-2022

them.  

He  owned  three  taxis  at  the  t ime  of  h is  arrest  and

was  not  d i rect ly  invo lved  in  tax i  v io lence,  but  i t  a ffec ts

everyone.   There  was  last  tax i  v io lence  f rom  2014  unt i l

2015.   There  was  no  tax i  v io lence  on  the  day  of  h is  arres t.

I t  was  put  that  whi lst  he  knew  that  he  was  being  sought  by

the pol ice,  he went  and h id  in the roof .   He denied th is .   

He  stated  that  two  shots  were  f i red  by  the  pol ice.

He  heard  both  shots  whi ls t  he  was  in  the  ce i l ing.   He  does

not  know  whether  the  f i rst  shot  was  f i red  ins ide  or  outs ide

the  house,  but  the  second  shot  was  f i red  ins ide  the  house.

His  mother  had  advised  him  of  the  hole  in  the  ce i l ing

resul t ing  therefrom,  and  he  saw  this  for  h imsel f  upon  h is

release on bai l .   

He  has  not  f i led  any  charge  in  re lat ion  thereto,  but

intends  to  when  th is  case  is  f inal ised.   I f  the  occupants  of

the  house  wanted  to  open  a  case  regarding  th is ,  he  would

not  have  stopped  them.   Despite  the  accused  having  been

released  on  bai l  in  th is  matter  a t  some  stage,  he  did  not

open a case.  

He  advised  the  pol ice  that  he  does  not  know  the

Steve that  they are  referr ing  to  or  where  th is  person resides

and  denies  d irect ing  them to  Steve's  house.   They  took  h im

to  the  premises  in  Alexandra  and  instructed  h im to  point  out

in  which  shack  or  room  Steve  resides.  Both  Odendaal  and
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Makgatho  took  out  their  f i rearms  and  cocked  them.  Because

of  h is  fear,  he  pointed  at  anything.  Upon  being  asked  how

he  points  a t  a_____  when  he  does  not  know  Steve  or  were

Steve  res ides,  he  stated  that  as  a  resul t  of  the  shots  having

been  f i red  ear l ier,  he  was  of  the  v iew  that  these  people

could  do  anything,  so  he  just  po inted  at  anything.   When  i t

was  put  that  Odendaal  had  test i f ied  that  the  accused  was

very  cooperat ive  at  a l l  mater ia l  t imes,  the  accused  repl ied

that  he always smiles, even when he is  sad or af raid.   

One  would  a lways  th ink  that  he  is  jo l ly  and  would

never  say  otherwise.   He  was  af ra id  because  of  the  shots

f i red  at  h is  house  and the  f i rearms cocked  at  Alexandra,  yet

had  smiled  throughout,  f rom  the  t ime  of  h is  arrest  unt i l  h is

detent ion.  

He  was  smi l ing  when  wi th  Mavhundla,  but  was  st i l l

a  b i t  scared,  because of  h is  pr ior  deal ings  wi th  the arrest ing

off icers.   Whilst  he  cooperated  and  answered  quest ions,  he

fel t  scared  inside.   He  is  not  smi l ing  in  Court  as  he  is

l is ten ing to  every thing.   

In  Odendaal 's  o ff ice,  when  being  in terrogated  by

Odendaal  and  Makgato,  he  had  stopped  smi l ing  as  the

si tuat ion  was  becoming  tense,  but  was  st i l l  cooperat ing  wi th

them.  He cont inued smi l ing when he was wi th  Mavhundla.  

Upon  being  asked  why  he  would  be  tortured  i f  he

was cooperat ing wi th  them, he s tated that  i t  was because he
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did  not  know  the  answers  to  some  of  the  quest ions  he  was

being  asked  and  because  he  had  requested  to  speak  to  his

lawyer.   

He  did  not  te l l  them  anyth ing  whi lst  interrogat ing

him,  because  they  were  asking  h im  about  cr ime  scenes  he

was  unaware  of.   I t  was  put  that  they  then  achieved  nothing

from  the  in terrogat ion  and  assaul t .   He  repl ied  that

according to  h im, they achieved nothing.   

Odendaal  d id  not  g ive  the  accused  any  story  to  te l l

or  narrate  to  the  person  who  would  be  coming  to  in terview

the accused.   He had no story to  te l l  Mavhundla.   Mavhundla

treated  him  wi th  respect.   He  furnished  Mavhundla  wi th  the

answers  to  the  personal  quest ions  asked,  namely  h is  name,

address,  employment,  n ickname and the l ike.   

Regard ing  the  confession  statement,  he  was  given

blank  pages  to  s ign.   I t  was  put  that  he  gave  Mavhundla  his

story  and  that  was  what  Mavhundla  wrote  down.   He  denied

giv ing  Mavhundla  any  story.   He  only  got  to  know  Masheto

Zwane and Bongani  Mokwana at  pr ison.   

He  denied  furnishing  those  names  to  Mavhundla.

He  did  not  inform  Mavhundla  about  the  car  wash  business

as  there  was  no  reason  for  h im  to  do  so  as  i t  was  a

temporary  business  and  his  main  focus  was  on  the  tax i

business.   He  does  not  know  why  the  issue  of  the  car  wash

business d id not  ar ise in his  conversat ion with Mavhundla.   
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He denied  that  the  car  wash  business  d id  not  ex is t ,

and  was  raised  to  explain  his  f ingerpr in t  on  the  vehic le.   He

had  the  car  wash  business  f rom  2012  unt i l  Apr i l  2015.   The

car  wash  business  was  located  in  Thembisa  and  whi ls t  he

does  not  know  when  the  vehic le  was  washed,  i t  is  possible

that  th is  vehic le  was  washed  there  and  that  he  had  washed

i t .   

The case for accused 3 was then c losed.   

The  State  argued  that  the  accused  be  convicted  and  the

Defence  argued  that  they  be  acqui t ted.   I t  is  t r i te  that  in  a

cr iminal  case  the  onus  of  proof  is  on  the  state  to  prove  i ts

case  beyond  reasonable  doubt.   Th is  is  indeed  a  str ingent

test ,  but  is  appl ied  in  order  to  ensure  that  on ly  the  proven

gui l ty  are convic ted.   

I t  is  fur ther  t r i te  that  the  court  is  required  to  adopt  a  hol is t ic

approach  in  respect  of  the  ev idence  and  i ts  assessment

thereof  and  use  a  common-sense  approach.   I t  is  not

suff ic ient  i f  the  gui l t  o f  the  accused  appears  possible  or

even probable.  

His  gui l t  must  be  proved  beyond  reasonable  doubt .

I t  must  fur ther  be  borne  in  mind  that  even  i f  the  accused  is

an  unimpressive  wi tness  and  has  l ied  on  certain  aspects,

th is  does  not  per  se  make  h im  gui l ty  of  the  charges.   I f  h is

vers ion  is  reasonably  possibly  t rue,  he  is  ent i t led  to  an

acqui t ta l .   
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See  genera l ly  in  th is  regard  S  v  Hadebe  and  others

1998  (1)  SACR  422  (SCA),  S  v  Van  der  Meyden  1999  (1)

SACR  447  (SCA),  S  v  Phal low  and  Others  1999  (2)  SACR

558  (SCA),  S  v  van  Aswegen  2001  (2)  SACR  97  (SCA),  S  v

Shackel l  2001  (2)  SACR 185  (SCA)  and  S v  Chabalala  2003

(1)  SACR 134 (SCA).  

…………………………

KARAM, AJ

JUDGE OF THE HIGH COURT 

DATE  :   ……………….

10


	IN THE HIGH COURT OF SOUTH AFRICA
	GAUTENG LOCAL DIVISION, JOHANNESBURG

