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 JUDGMENT

CRUTCHFIELD  ,  J :    This  matter  comes before  the  urgent  court

during the last week term on 22 March 2022.  The appl icant,  on

i ts  own  version,  d iscovered  the  breach  upon  which  i t  re l ies  for

i ts  cause  of  act ion  on  28  January  2022,  approximately  seven

weeks  to  two  months  pr ior  to  th is  appl icat ion  being  set  down

for hear ing.  

I t  took  the  appl icant  approximately  eleven  days

thereafter,  unt i l  9  February  2022,  to  seek  the  advice  of  i ts

attorneys  of  record  and  to  instruct  i ts  at torneys  to  proceed  in

respect of  the breach discovered on 28 January 2022.  

Correspondence  was  remit ted  to  the  respondents

thereafter  on  10  February  2022.   The  appl icat ion  incepted  on

28  February  2022  or  thereabouts,  approximately  one  month

after  the  appl icant  f i rst  d iscovered  the  breach  upon  which  i t

re l ies.

During the course of  the abovementioned t ime per iod,  the

appl icant  found i tsel f  wi th  suff ic ient  t ime to  seek the  opinion  of

counsel .   Thereafter,  the  aff idavi ts  were  f i led  wi th  reasonable

alacr i ty  and  no  f inger  can  pointed  at  the  respondent  in  respect

of i ts conduct in th is matter.

As  at  the  morning  of  Tuesday  22  March  2022  at

approximately  09h00  heads  of  argument  and  a  pract ice  note

from  the  appl icant  had  not  yet  been  f i led  and  nor  had  a

chronology  of  re levant  events  in  the  matter  been  uploaded  on

CaseLines.
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Notwithstanding,  a  pract ice  note  and  heads  of  argument

from  the  respondents  were  uploaded  on  CaseLines.   I t  is  the

appl icant ’s  responsibi l i ty  in  advancing  i ts  case  on  urgency  to

set  out  what  harm  wi l l  occur  to  i t  in  the  event  that  i t  is  not

granted a hear ing in the week of 22 March 2022.

The  appl icant  has  already  wai ted  approximately  seven  to

eight  weeks  pr ior  to  sett ing  this  appl icat ion  down  for  hear ing

by a court .

In  the  ci rcumstances,  l i t t le  harm  that  is  of  an  i r reparable

nature  and  that  has  not  al ready  taken  place  between  the  date

of  the  discovery  of  the  breach  and  the  date  today,  22  March

2022,  wi l l  occur to the appl icant .

In  my view there  is  no  reason why th is  appl icat ion  cannot

and should  not  be  set  down in  the  opposed motion  court  rol l  in

the  ordinary  course  or  why  the  appl icant  should  not  approach

the Deputy Judge President  for  a date in respect  of  the hearing

of a special  mot ion.

This  is  a  matter  which  fal ls  wi thin  the  bounds  of  those

matters  described  by  His  Lordship  the  Deputy  Judge  President

in  his  di rect ive  on the  running of  the  urgent  mot ion  court  dated

4  October  2021.   This  is  one  of  those  matters  that  is  c logging

up an extremely busy urgent  rol l  in the last week of term.

The  part ies  should  take  note  that  at  this  stage  not  al l  of

the matters set down for hearing th is week have been al located

to be heard. 
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I t  is  not  just  for  th is  matter  to  f ind  i ts  way  to  the  urgent

court  on  22  March  2022  and  the  matter  stands  to  be  struck  off

the rol l  wi th costs.

In the ci rcumstances,  the fo l lowing order is granted:

ORDER

1. The appl ication is  struck off  the rol l  for want  of urgency.

2. The appl icant is to pay the wasted costs.

I  hand down the judgment.  

………………………………... .

CRUTCHFIELD, J

JUDGE OF THE HIGH COURT

DATE  :  22 March 2022.
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