
JUDGMENT

( I n l e x s o  I n n o v a t i v e  L e g a l  S e r v i c e s )

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION HELD AT JOHANNESBURG

CASE NO  :   10015/2020

DATE  :   2022.03.25

In the matter between

THAMI PATRICK MTSHALI Appl icant

and

THABI MNYANDO Respondent

J U D G M E N T

CRUTCHFIELD  ,  J :    This  appl icat ion  comes  before  me  by  way
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of  urgency  on  25  March  2022.   The  appl icant  seeks  an  order

effect ively  permit t ing  him  to  bury  the  deceased,  being  his  late

sister.   The f i rst  respondent  opposes the appl icat ion and seeks

an order dismissing the appl icant ’s appl icat ion.

[1] The  appl icant  is  Thami  Patr ick  Mtshal i .  The  f i rst

respondent  is  Thabi  Mnyando,  that  being  the  name under

which she was ci ted in the papers.

[2] I t  was  common  cause  between  the  part ies  that  the

deceased  lef t  a  daughter  of  16  years  of  age,  who  wi l l  be

referred  to  in  these  proceedings  as  ‘ the  daughter ’ .

Furthermore,  i t  was  common  cause  between  the  part ies

that  the  daughter  resided  wi th  the  f i rst  respondent ,  the

deceased’s  aunt .   The  f i rst  respondent  al leged  that  a

fami ly  meet ing  of  the  deceased’s  family  members  took

place  in  order  to  discuss  and  agree  upon  the  funeral

arrangements  that  should  apply  in  respect  of  the

deceased.   The  appl icant  al leged  that  the  fami ly  meet ing

was  inconclusive  and  that  the  deceased  lef t  the  meet ing

pr ior  to  f inal i ty  being  achieved.   The  f i rst  respondent

al leged that  a  decis ion was taken at  the fami ly  meet ing in

terms  of  which  the  deceased  would  be  buried  in  the

Durban  Municipal  Cemetery  where  her  parents  were

buried.

[3] The  appl icant  a l leged  that  he  wished  to  bury  the

deceased  in  Mondno,  Vryheid,  in  the  fami ly  bur ial  ground
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where  the  deceased’s  parents  were  buried.   The  f i rst

respondent  denied  that  the  deceased’s  parents  were

buried in  a  bur ial  ground in  Mondno,  Vryheid,  and al leged

that they were bur ied in the Durban Municipal  Cemetery.

[4] Furthermore,  the  appl icant  a l leged  that  the  bur ia l  s i te  in

Mondno,  Vryheid,  was  a  fami ly  c lan  bur ia l  s i te,  whi lst  the

f i rst  respondent  denied  that  a  fami ly  c lan  bur ia l  s i te

existed.

[5] This  being  an  urgent  appl icat ion  in  which  f inal  re l ief  is

sought  i t  is  the  al legat ions  of  the  f i rst  respondent  that

must prevai l .

[6] I t  was  common  cause  between  the  part ies  that  the

deceased  died  intestate.   Furthermore,  that  there  was  no

document  of  the  deceased  in  which  she  indicated  the

arrangements  that  she  wished  to  apply  in  respect  of  her

buria l  or  in  which  she  art iculated  the  person  to  take

charge  of  the  buria l  arrangements.   The  appl icable  law in

this  matter  and  in  s imi lar  matters  is  referred  to  in  the

decis ion  of  Phistos  Ntoagae  and  Troy  Makabanyane  and

Others.   The  matter  is  an  unreported  decis ion  of  the

North  West  Provincial  Divis ion,  Mahikeng,  case  number

M420/2015  heard  on  10  October  2015  and  in  which  the

reasons  for  the  judgment  were  given  on  12  November

2015.   The  learned  judge  stated  in  paragraph  13  of  the

judgment  that  the  author i t ies  in  respect  of  decis ions  of
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th is  nature  are  col lated  in  the  matter  of  Gabavana  and

Another  v  Mbete  and  Others  [2000]  3  ALL  SA  561  (TK)

( ‘Gabavana ’ ) .   The  learned  judge  referred  to  the  fact  that

the decisions col lated in  Gabavana  indicated that  i t  is  the

heir  of  the  deceased’s  estate  who  is  the  person  who

decides  on  the  arrangements  surrounding  the  bur ial  of

the body.

[7] The  heir  to  the  deceased’s  deceased  estate  is  the

deceased’s  only  chi ld  being  the  16-year-old  daughter

residing wi th the f i rst  respondent,  the deceased’s aunt.

[8] The  daughter  is  a  minor  but  g iven  her  age,  she is  able  to

contr ibute  to  the  decis ion  where  the  deceased  is  buried.

The  daughter  is  residing  wi th  the  f i rst  respondent.   I  was

not  informed  that  the  daughter  has  a  custodian  parent

al located to  her  subsequent  to  the  death  of  the  deceased

or  that  a  guardian  has  been  appointed  to  her  subsequent

to  the  death  of  the  deceased.   In  the  ci rcumstances,  and

in  the  l ight  of  the  fact  that  i t  is  wi th  the  f i rst  respondent

that the daughter is residing I  am of the view that  the f i rst

respondent  should  be  the  party  who  takes  charge  of  the

buria l  arrangements  in  respect  of  the  deceased  and

organises the funeral .

[9] I  was  assured  by  counsel  for  the  f i rst  respondent  that

notwi thstanding  this  l i t igat ion,  the  appl icant  would  be

welcome  at  the  funeral  of  the  deceased,  h is  sister,  and  I
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expect  the  f i rst  respondent  to  make  good  on  that

assurance  and  permit  the  appl icant  to  at tend  the  funeral ,

to  be  included  in  the  mourning  of  the  deceased  that

fo l lows  the  funeral  and  to  part ic ipate  fu l ly  as  the

deceased’s brother and the daughter ’s  uncle.

[10] I  am  trust ing  the  f i rst  respondent  to  make  good  on  those

promises  and  to  al low  the  appl icant  to  at tend  and

part icipate  fu l ly  in  the  funeral  of  his  s ister.   In  the  resul t ,

the appropr iate order wi l l  be granted.

[11] As  to  the  costs  of  th is  appl icat ion  both  part ies  sought

costs  and  i t  is  appropr iate  in  the  ci rcumstances  that  the

costs fol low the meri ts  of  the appl icat ion.

[12] In the ci rcumstances, I  grant  the fo l lowing order:

ORDER

1. The appl icat ions is dismissed wi th costs.   

I  hand down the judgment.

…………………………..

CRUTCHFIELD, J

JUDGE OF THE HIGH COURT

DATE  :   25 March 2022
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