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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG LOCAL DIVISION, JOHANNESBURG 

CASE NO:  10016/2022 
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In the matter between 

 20 

R K THAKA AND ANOTHER Appl icant 

and 

NATIONAL DIRECTOR OF PUBLIC PROSECUTION Respondent 

 

J U D G M E N T 

 

 
DELETE WHICHEVER IS NOT APPLICABLE 
(1)  REPORTABLE:      YES / NO 
(2)  OF INTEREST TO OTHER JUDGES :    YES / 
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   JUDGMENT 
 
 

I0016/2022_2022.03.28-fvs /... 

2

CRUTCHFIELD, J :    This appl icat ion came before me in the 

urgent  court  on Saturday,  19 March 2022.  The appl icat ion was 

proposed by the f i rst  respondent,  the Director Publ ic 

Prosecut ions,  Gauteng Local Div is ion,  Johannesburg 

(“NDPP”).    The second respondent . . . [ indist inct ]  the regional 

magistrate Baloyi  N O furnished his reasons for the 

. . . [ indist inct ]  that  were granted by h im on 18 March 2022, and 

referred,  and referred to herein below.   

 The f i rst  appl icant  was Kthlane . . . [ indist inct ] (spel t ) 

Rubin Thoka and the second appl icant  was . . . [ indist inct ]  10 

Mgwakao (spel t )  Johannes(spelt )  Mashabathlakaga(spelt ).             

Both appl icants . . . [ indist inct ]  before the regional court 

. . . [ indist inct ]  on and were convicted on Fr iday,  11 March 2022 

by the second respondent.   The appl icants argue that  

. . . [ indist inct ]  the second respondent was . . . [ indist inct ]  a gross  

just i fying . . . [ indist inct ]  of  th is Court  on an urgent basis.   The 

bai l  was revoked by the second respondent on 18 March 2022 

under the c ircumstances set  out  hereunder.     

 Before me, the appl icants sought re l ief  in  the fo l lowing 

. . . [ indist inct ] .    20 

. . . [ Indist inct ]  just ice and correct ional  services 

pending determinat ion of  the re l ief  sought in part  B 

of  the appl icat ion.    

That  the bai l  paid by the appl icants in i t ia l ly be 

re instated with immediate effect .  
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That the appl icants be re leased . . . [ indist inct ]  unt i l  

their  appearance . . . [ indist inct ] ,  . . . [ indist inct]  the 

Magistrate ’s Court  . . . [ indist inct ]  Apri l  2022.    

The costs be reserved to determinat ion by the Court 

deal ing with the re l ief  sought in part  B of  the 

appl icat ion. 

 The appl icants sought urgent inter im re l ief  in terms of  

part  A of  the appl icat ion in the terms set  out  above and non-

urgent  re l ief  const i tut ing a review of  the decis ion taken by the 

second respondent on 18 March 2022, in the ordinary course  10 

in  terms of  p l ight  B of  the re l ief  being sought.    

 The factual  background . . . [ indist inct]  th is matter is  that 

the appl icants  appl ied for bai l  upon their  arrest in  the amount 

of  R1 000 each.   They remained on bai l  unt i l  18 March 2022.  

I t  was . . . [ indist inct ]  in  the NDPP that the appl icants were 

convicted on both charges . . . [ indist inct ]  March 2022.  

. . . [ Indist inct ]  March 2022, after f inding the appl icants gui l ty of                                    

the offences,  the second respondent extended the appl icants 

bai l  unt i l  sentencing on 18 March 2022.   On the latter date, 

the second respondent,  I  recal l  that .    On a later date,  the  20 

appl icants sought a postponement of  the sentencing in order to 

procure a pre-sentencing report  that  they had not  appl ied for 

on 11 March 2022.   The second respondent postponed the 

sentencing to 25 Apri l  2022 and to order that  the appl icants be 

held in custody pending sentence.   
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 The appl icants contended that on the 11 March 2022   

they brought a bai l  appl icat ion for bai l  pending sentence,  that 

granted by the Court ,  on 18 March 2022, the second 

respondent . . . [ indist inct ]  was . . . [ indist inct ]  the provis ion 

sect ion 51(1) of  the Criminal  Procedure Act deal ing with the 

cancel lat ion of  bai l .   Thus . . . [ indist inct ]  the revert ing of  the 

bai l  was a gross i rregular i ty . . . [ indist inct ]  the provis ions of 

sect ion 22 . . . [ indist inct ]  Act   . . . [ indist inct ]  10 of  2013,  ent i t l ing 

th is Court  into being an author ised . . . [ indist inct ]  appl icants, 

the re instatement of  their  bai l  condit ions . . . [ indist inct ]  deal ings 10 

in  the Magistrate Court .      

 The learned magistrate d id not  . . . [ indist inct ] ,   2022, 

referr ing only to h is substant ive reasons for revoking the 

appl icants . . . [ indist inct ] .    

 . . . [ Indist inct ]  perusal  by the appl icants argument and the 

appl icants conduct in approaching this Court  urgent ly and the 

re l ief  sought by them were i l l ,  were i l l  conceived as they could 

apply for bai l  in the forthcoming week in the magistrate’s court .                          

 . . . [ Indist inct ]  the appl icants may have been incarcerated 

unlawful ly.    20 

 Contrary to the appl icants,  . . . [ indist inct ]  such 

. . . [ indist inct ] ,  . . . [ indist inct]  the second respondent ’s 

handwri t ten notes of  the proceedings,   demonstrated that the 

appl icants . . . [ indist inct ]  appl ied for bai l  on 11 March 2022 but  

that  their  bai l  was extended pending sentence.   An appl icat ion 
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for bai l ,  in the l ight  of  the appl icants having been convicted of 

schedule . . . [ indist inct ]   offences,  would have provided both 

appl icants . . . [ indist inct ]  the course of  the . . . [ indist inct ] ,  which  

they did not  do. 

 I  was not  furn ished with the electronic t ransfer,  in  the 

e lectronic record of  the proceedings in the regional court  and 

thus could not determine the posit ion.  Furthermore,  these 

being urgent  proceedings the respondent ’s averments must 

avai l .   . . . [ Indist inct ] ,  the matter of  the re l ief  sought resul ted in 

the respondent ’s . . . [ indist inct] .   10 

 In the event  that the appl icants hold the view that  the 

in i t ia l  court  commit ted an . . . [ indist inct ]  by the Court  vio lat ing 

the . . . [ indist inct ]  then the provis ions of  Rule 53 are avai lable 

to the appl icants.                       

 The urgent  Court is  not  in a posi t ion to deal and 

determine what is effect ively a bai l  appl icat ion,  part icular ly in 

instances . . . [ indist inct ] .   However,  there is no provis ion 

. . . [ indist inct ]  “after hours” bai l  in  such matters.  However,  i t  is 

wel l  establ ished that  c ivi l  courts do not  l ike ly become enrol led 

. . . [ indist inct ]  in  proceedings in cr iminal  cases, save in 20 

except ional  . . . [ indist inct ]  which th is matter is  not .   The 

appl icants . . . [ indist inct ]  and ent i t led and they remain to date 

. . . [ indist inct ]  in  accordance with the provis ions of  the Criminal  

Procedure Act  51 of  1977,  on the f i rst  avai lable court  date. 

 In my view,  the appl icants are obl iged by law to 
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. . . [ indist inct ]  for bai l  wi th in the conf ines of  the establ ished 

statutory mechanisms.  The appl icant  cannot avoid the 

provis ions of  sect ion 65 . . . [ indist inct ]  of  the Criminal  

Procedure Act  by approaching . . . [ indist inct ]  court  and 

. . . [ indist inct ]  mot ion court  proceedings.    

 In the event  that  the “bai l  appl icat ions” in the regional 

court  . . . [ indist inct ] ,  the appl icat ions are f ree to lodge appeal 

proceedings to th is court  against  that  denia l  of  bai l .    

 In the c ircumstances I  am of  the view that  the 

appl icat ion . . . [ indist inct ]  and I  grant  the fo l lowing order:  10 

 The appl icat ion is d ismissed with costs.    
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………………………….. 

CRUTCHFIELD, J 

JUDGE OF THE HIGH COURT 

DATE:  ………………… 


