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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  38649/2019

DATE  :  2022-07-20  

In the matter between

CE SWART Appl icant

and

JJ OOSTHUIZEN SWART Plaint i ff

J U D G M E N T

CRUTCHFIELD J  :   Th is  appl icat ion  came  before  me  in it ia l ly

in  respect  of  an  appl icat ion  for  leave  to  appeal  brought  by

the  respondent  in  the  main  appl icat ion,  ( I  re fer  to  the

part ies  as  they  were  referred  to  in  the  main  appl icat ion),  in

respect  o f  the  judgment  handed down by me on 9  May  2022.

On the  day pr ior  to  the  date  of  hear ing  of  the  appl icat ion  for

leave  to  appeal  ( ‘ the  leave  appl icat ion’) ,  the  respondent

del ivered  a  not ice  of  withdrawal  and  tendered  the  wasted
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costs on a party and party  scale.   

The appl icant  decl ined to  accept  the  tender  of  costs

and  I  heard  argument  f rom  both  part ies  on  the  appl icant ’s

c la im for  costs on a puni t ive scale.  

The  appl icant ’s  c la im  rested  on  three  bases;  1)  The

lack  of  mer i t  in  the  leave  appl icat ion,  the  la teness  of  the

withdrawal  and  the  fact  that  the  leave  appl icat ion  served  to

delay  the  appl icant ’s  enjoyment  of  the  re l ief  ordered  in  her

favour in  the main appl icat ion.

The  respondent  argued  that  the  lateness  of  the

withdrawal  arose  f rom  the  respondent  in i t ia t ing  set t lement

proposals  between the  par t ies  in  respect  of  the  judgment  on

9 Ju ly  2022.

The  at tempts  at  set t lement  fa i led  and  thus  the

respondent  f i led  the  not ice  of  wi thdrawal  on  the  day  pr ior  to

the hear ing of  the leave appl icat ion.

The  appl icant  warned  the  respondent  in  advance  of

the  respondent  launching  the  leave  appl icat ion,  that  the

appl icant  would  c la im costs  on  a  puni t ive  scale  in  the  event

that  the  respondent  brought  such  an  appl icat ion.

Notwiths tanding,  the  absence  of  meri t  in  the  leave

appl icat ion,  in  and  of  i tse l f ,  in  my  view,  does  not  just i fy  a

puni t ive  costs  order.  The  respondent  has  the  r ight  to  seek

leave  to  appeal  by  reason  of  the  respondent ’s  r ight  of

access to the cour t  and access to jus t ice overa l l .  
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The  absence  of  meri t  in  the  leave  appl icat ion  is

covered by the respondent ’s  tender of  party  and par ty  costs .

I t  is  the  lateness  of  the  wi thdrawal  that  is  the

pr imary  cause  of  my  concern.  The  appl icant ’s  legal

representat ives,  in  compliance  wi th  the  d irect ions  issued  by

me,  du ly  f i led heads of  argument  as  required of  them.  I t  was

only  subsequent  to  those  d irect ions  being  given  and  the

matter  be ing  set  down  for  hear ing,  that  the  respondent

attempted  to  sett le  the  matter.   The  lateness  of  that

sett lement  proposal  u l t imately  caused  the  delay  in  the

withdrawal  of  the leave appl icat ion.

The  respondent  cannot  be  cri t ic ised  for  a t tempt ing

to  set t le  the  matter.   I t  is  the  fact  that  the  attempt  at

sett lement  was  made  at  such  a  late  stage  and  the  leave

appl icat ion  wi thdrawn  on  the  day  before  the  leave

appl icat ion  was  due  to  be  heard,  that  is  the  reason  for  the

order that I  in tend to  make.  

The  tender  for  wasted  costs  on  a  party  and  par ty

scale  in  c i rcumstances  where  the  matter  was  set  down  for

hear ing,  the  appl icant  had  prepared  and  submit ted  heads  of

argument as requi red,  whi ls t  the respondent  fa i led to comply

with  the  di rect ion  regard ing  heads  of  argument,  just i f ies  my

view  that  an  order  for  puni t ive  costs  in  terms  of  which  the

appl icant  is  adequately  compensated  for  those  addi t ional

costs incurred by i t ,  should be granted.   

10

20



38649/2019 4 JUDGMENT
2022-07-20

In the c i rcumstances I  grant  the fo l lowing order ;  

1) The  withdrawal  o f  the  appl ication  for  leave  to

appeal  by  the  respondent  in  the  main  appl icat ion

is  noted.   

2) The  respondent  in  the  main  appl icat ion,  be ing

the  appl icant  in  the  appl icat ion  for  leave  to

appeal ,  is  ordered  to  pay  the  wasted  costs  of  the

appl icat ion  for  leave  to  appeal ,  inc lud ing  of  the

hear ing  in  respect  o f  cos ts,  on  an  attorney  and

cl ient  scale.   

I  hand down the judgment.    

…………………………

CRUTCHFIELD J

JUDGE OF THE HIGH COURT 

DATE  :   ……………….
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