
2529-2021-ke 1 JUDGMENT
2022-08-12

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  2529-2021

DATE  :  2022-08-31

In the matter between

AJOODHA: ALASHA (born:  RAMJITH) Appl icant

and

AJOODHA: ASIE KUMAR First  Respondent

AJOODHA: REETA DEVI Second Respondent

JUDGMENT

MALINDI  J  :    

Int roduct ion   

[1 ] The  appl icant  seeks  an  order  enforc ing  a  wri t ten

agreement  entered  into  between  her  and  the

respondents  on  14  February 2020  ( “ the

Agreement) .

The  appl icant  fur ther  seeks  the  st r ik ing  out  of
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certain  a l legat ions  made  in  the  respondents ’

answer ing aff idavi t .

[2 ] In  the  amended  not ice  of  mot ion  dated

20 Ju ly  2021  the  prayers  in  the  or ig ina l  not ice  of

mot ion  have  been  amended  to  take  in to  account

the  passage  of  t ime  between  the  launch  of  the

appl icat ion  and  the  hear ing  of  th is  matter.   The

amendment is granted.  

[3 ] The terms of  the Agreement contended for  by the

appl icant  ar ise out  of  the last  Wi l l  and Testament

( “ the  Wi l l ” )  of  the  appl icant ’s  late  husband,

dated  18  September 2014.   Fo l lowing  upon  the

reading  and  execut ion  of  the  wi l l  the  fami ly

members,  being  the  respondents  here in,  he ld

meetings  between  themselves  and  wi th  the

appl icant  and  she  agreed  to  renounce  her

benef i ts  under  the  Wil l .  In  return  an  agreement

for  her  and her  two sons to  be  mainta ined by  the

fami ly  and  to  receive  cer ta in  benef i ts  as  set  out

in  the Agreement was reached.

[4 ] The  appl icant  a l leges  that  the  fami ly  has

reneged  and  are  not  implement ing  the ir

ob l igat ions  under  the  agreement.   She  seeks

rel ie f  as  set  out  in  the  jo int  pract ice  note  as

fol lows: 
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“ In  terms  of  the  agreement  the  respondents

under took  to  mainta in  the  appl icant  and  the  two

minor  chi ldren,  Ashan  Ajoodha  (Ashan)  and

Akshan  Ajoodha  (Akshan)  in  exchange  for  the

appl icant ’s  renunciat ion  of  the  benef i ts  under

her  late  husband,  Akaash  Ajoodha’s  (Akaash)

Wi l l . ”

In  terms  of  the  agreement,  the  respondents  are

l iable  to  make  monthly  payments  d irect ly  to  the

appl icant  in  the  amount  o f  R26  900.00  per

month.   The  respondents  are  current ly  in  defaul t

o f  payment  to  the  appl icant  in  the  amount  of

R436 320.00  for  the  per iod  December  2020  to

March 2022.  

In  addit ion,  the  respondents  are  l iab le  to  make

payments  di rect ly  to  serv ice  providers  in  the

amount  o f  R81 100.00  per  month  in  terms  of  the

agreement.   The  respondents  are  current ly  in

defaul t  of  payment to the serv ice prov iders.   

The serv ice prov iders have been histor ica l ly  pa id

d irect ly  by  the  respondents,  wi th  the  re levant

accounts be ing in the name of  the respondents.   

 

The appl icant  seeks to ho ld the respondents to

their  ob l igat ions in  terms of the agreement.   

10

20



2529-2021-ke 4 JUDGMENT
2022-08-12

That  the respondents pay the costs of  the

appl icat ion.

[5] The  defence  to  the  c la im  is ,  f i rs t ,  that  bona  f ide

disputes  of  facts  have  ar isen  in  answer  and  that  th is

matter  be struck off  the Mot ion Court  ro l l .   

Secondly,  they aver  an impl ied term, which i tsel f  ra ises

a dispute of  fact  and would on i ts own defeat  the c la im.

Thirdly,  that  the  impl ied  term  is  current ly  a  subject  of

l i t igat ion  which  seeks  a  rect i f icat ion  of  the  agreement

and  therefore  that  these  proceedings  be  held  in

abeyance  pending  the  outcome  in  those  proceedings.

This forms par t  of  the defence of l i s  a l ib i  pendens .   

Four th ly  and  f i f th ly,  the  defences  of  lack  of  jur isdic t ion

by  th is  Court  over  part  of  the  cla im  and  non- jo inder  in

that  the  two  chi ldren  are  not  c i ted,  respect ively.   The

lack of  jur isd ic t ion point  was abandoned.   

[6] The  defence  on  the  mer i ts  is  based  on  the  fo l lowing

averments;  

[6 .1] the amount  c la imed is incorrect;

[6 .2] the  appl icant  cannot  c la im  direct  payment  to  her

where  serv ice  providers  have  been  paid  exact ly

in  terms of  the agreement;

[6 .3] some  claimed  payments  were  paid  before  the

appl icat ion was launched;

[6 .4] c la ims  based  on  the  appl icant ’s  employment  in
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the  fami ly  bakery  are  to  be  adjud icated  at  the

CCMA, not  the High Court  and

[6.5] the  appl icant  must  take  employment  to  support

herse l f .  

[7] Last ly,  the str ik ing out  appl icat ion is opposed.  

[8] The  issues  for  determinat ion  are  couched  as  enquir ing

in to  the  val id i ty  of  the  Agreement  (ANNEXURE  “FA1”)

and whether any impl ied terms apply.   

[9] In  the jo in t  pract ice note i t  is  common cause that:  

9 .1.  The  respondents  entered  into  a  cont ract,

ANNEXURE “FA1”.

9.2.  The  appl icant  renounced  any  and  a l l

benef i ts under the wi l l  o f  her  late husband.  

9 .3.  The respondents  do  not  d ispute  the  terms of

the contract .   

9 .4.  The  respondents  make  month ly  payments  to

serv ice  providers  in  the  amount  of  R105  442.24

and R26 900.00 d irect ly  to the appl icant .   

9 .5.  The  respondents  have  not  made  payment  to

the appl icant. ”

[10] Background Facts

Whereas  what  is  common  cause  is  set  out  in  the  Joint

Pract ice  Note  as  above,  the  fo l lowing background facts

are necessary to set  out .

 [11] In  the  event  that  none  of  the  respondents ’  defences
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are  upheld  they  are  to  be  held  l iab le  to  pay  the  whole

outstanding  amount  due  to  the  appl icant ,  be ing

R29 900.00  mult ip l ied  by  the  number  of  months  f rom

30 December 2020  to  date  of  the  amended  not ice  of

mot ion  or  to  date  of  th is  order.   Simi lar ly,  they wi l l  a lso

be  l iab le  to  pay  al l  service  prov iders ’  invoices  for  the

same per iod  unt i l  serv ices are  no longer  consumed,  for

example,  when the chi ldren cease going to school .   

[12] The  impl ied  term  chal lenge  based  on  the  fact  that  the

payments  referred  to  above  cannot  be  in  perpetu ity  as

the  c ircumstances  prevai l ing  at  the  t ime  of  s ignature

may  change  is  superf luous.   No  rect i f icat ion  of  the

agreement  is  requi red  in  th is  regard.   I f  and  when

circumstances  do  change  the  respondents  are  at

l iberty  to  approach  the  Court  for  a  var ia t ion  of  the

agreement.   

As  the  th i rd  respondent ,  who  is  the  deponent  to  the

answering  aff idav it  says,  th is  agreement  is  ak in  to  a

maintenance  agreement.   The  respondents  have  no

r ight  to  determine  on  the ir  own,  wi thout  a  court  order,

to  reduce  or  stop  any  of  the  payments  in  terms  of  the

agreement.   Th is  does  not  amount  to  a  dispute  of  fact ,

but  o f  law.  

[13] To  the  extent  that  the  respondents  a l lege  that  a l l  but

two  payments  had  been  paid  at  the  t ime  of  the
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appl icat ion  the  Court  is  capable  of  evaluat ing  that  on

the  ev idence  before  i t .  I t  does  not  g ive  r ise  to  a

genuine  dispute  of  facts,  but  a  computat ion  problem.

As  stated  above,  i f  the  agreement  is  val id  and  not

subject  to  any  rec t i f icat ion  the  respondents  are  l iab le

for  outs tanding payments  and al l  prospect ive  payments

unt i l  var ied by a cour t  of  law.   

[14] The  appl icant  has  pleaded  that  she  is  not  making  any

cla im  regard ing  the  in jur ies  suffered  by  her  son.   Th is

requires  no fur ther at tent ion.  

[15] A reconci l ia t ion  of  payments  made  by  the  respondents

and  payments  made  by  the  appl icant  d i rect ly  to  the

service  providers  is  a lso  easy  of  assessment.   The

respondents  do  not  deny  l iab i l i ty,  but  the  computat ion

thereof.   Th is  is  not  a  rea l  and  bona  f ide  d ispute  of

fact .   

[16] The  non- jo inder  argument  is  a lso  f lawed.   The  minor

chi ldren  cannot  potent ia l ly  seek  any  rel ie f  d i fferent

from  that  which  is  in  the  agreement.   Nei ther  would

they  be  pre jud iced  by  any  re l ief  sought  by  the

appl icant.   They  have  no  independent  in terest  that

cannot  be  represented  on  the ir  behalf  by  the ir  mother,

who  is  the  s ignatory  to  the  agreement.   Were  i t  so  a

curator ad l i tem  would be appropr ia te to  appoint .   

The Meri ts   
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[17] The  respondents  al lege  that  the  appl icant ’s  vers ion  is

that  the  agreement  or  payments  to  her  were  subject  to

the  p leaded  impl ied  terms.   This  is  not  so.   Paragraph

27 of  the founding aff idavit  does not say so.   

[18] In  respect  of  the  payments  to  serv ice  prov iders  the

respondents plead that  a l l  amounts  due have been paid

pr ior  to  the  launch  of  the  appl icat ion.   The  appl icant

accepts  proof  of  such  payments  as  set  out  in

Annexures  AA4  and  AA5,  but  d isputes  proof  of  o thers

as  only  the  invoices  received  from  serv ice  prov iders

are  annexed.   However,  this  can  be  easi ly  resolved  by

an  order  that  the  respondents  pay  a l l  outstanding

payments  otherwise  they  would  be  in  contempt  of

Court .   The  only  considerat ion  would  be  how  to  deal

wi th  mul t ip le  payments  where  the  appl icant  a l leges  to

have  had  to  pay  the  service  providers  di rect ly  due  to

the defaul t  by the respondents.

[19] The  rest  of  the  averments  have  l i t t le  to  do  wi th  the

respondents ’  ob l igat ions  under  the  agreement  or  the

reasons  why  the  respondents  bel ieve  the  appl icant  not

to  be  conduct ing  her  social  l i fe  to  the  moral  standards

that  they  approve  of.  I  wi l l  deal  with  th is  in  the

appl icat ion  to  st r ike  out  cer ta in  matters  conta ined  in

the answer ing aff idavi t .   

[20] The  appl icant  prays  for  the  payment  di rec t ly  to  the
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service  providers  for  serv ices  rendered  in  terms  of  the

agreement.   Th is  amount  accounts  for  the  per iod  of

13 November 2020  when  the  respondents  s topped

these  payments  to  date  of  the  amended  not ice  of

mot ion  or  to  date  of  th is  order.   For  obvious  reasons,

because  the  respondents  are  bound  by  the  agreement,

they  have  to  pay  for  a l l  outstanding  amounts  to  a l l  the

service  prov iders  and  to  cont inue  doing  so  unt i l  the

agreement  is  var ied  by  an  order  o f  the  Court .   Th is

would  inc lude  other  serv ice  prov iders  that  the

agreement  prov ides  for  their  payments .   I t  fur thermore

inc ludes  restor ing  serv ices  that  have  since  been

terminated  by  some  serv ice  providers  as  a  resul t  of

non-payment.   

[21] The  order  that  th is  Court  wi l l  g ive  because  of  the

l iab i l i ty  of  the  respondents  wi l l  a lso  account  for  the

increases  in  respect  o f  each  of  such  c la ims  and  that

the  increases  in  respect  o f  each  must  be  appl ied  in

terms of  c lause 21 of  the agreements.   

Appl icat ion to Str ike Out   

[22] The  appl icant  seeks  an  order  s t r ik ing  out  paragraphs

8,  41,  2 ,  51,  52,  53,  54,  55,  72,  73,  74,  75,  76,  77,  78,

79,  80,  86,  87,  89,  90,  91,  92,  93,  96,  97,  98,  113  and

114  of  the  answering  aff idavit .   These  a l legat ions  are

sel f -ev ident ly  scandalous,  vexat ious  and  i r re levant  to
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the  proceedings.   They  do  not  advance  the

respondents ’  defence,  but  are  mere ly  made  in  order  to

scandal ise  the  appl icant  in  an  at tempt  to  just i fy  the

respondents ’ resort  to  breach of  the  agreement.   These

stand to  be s truck  out.

[23] The  respondents  contend  that  these  paragraphs

address the mer i ts  of  the appl icat ion.   This  asser t ion is

a  disguised  attempt  at  besmirch ing  the  appl icant ’s

character.   

The Law   

[24] The  above  conclus ions  have  been  arr ived  at  af ter

consider ing  the  bas ic  and  t r i te  pr incip les  of  our  law.

The respondents  entered in to  the  agreement  f reely  and

voluntar i ly.   They  must  honour  the  agreement. 1   No

cogent  argument  was  advanced  to  persuade  the  Court

why  the  agreement  should  not  be  enforced,  such  as  in

the  instance  of  f raud.   The  respondents  have  not

discharged the onus that they bear in  th is  regard. 2   .  

[25] The  submissions  that  a  bona  f ide  d ispute  of  fac ts  has

ar isen  in  these  proceedings  is  not  borne  out  by  the

facts  that  are  common  cause  and  those  that  are

al leged  by  the  respondents.   No  rea l ,  genuine  or  bona

f ide  d ispute  of  fact  has  ar isen  in  a l l  the  instances

where  such  is  a l leged  by  the  respondents.   Those

1 Beadica 231 CC and Others v Trustees For The Being Of The Oregon Trust and Others 
[2020] ZACC 13.
2 AB v Pridwin  Preparatory School 2019 (1) SA 327 SCA.
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instances are  not  mater ia l  and,  in  as  far  as  scandalous

and  vexat ious  matter  was  a l leged  i t  is  st ruck  out.  They

do  not  inh ib i t  the  Court  f rom  decid ing  the  matter  on

paper or  mot ion proceedings. 3   

[26] The  rect i f icat ion  that  is  sought  in  th is  case  must  be

one  that  remedies  a  common  cont inuing  intent ion  of

the  par t ies  which  is  not  ref lec ted  in  the  agreement. 4

The  respondents  have  only  compla ined  that  the

appl icant  cannot  en joy  the benef i ts  of  the agreement in

perpetui ty.   I t  cannot  be  ser ious ly  contended  that  th is

is  the  expectat ion  of  the  appl icant .   The  impl icat ion

that  cer ta in  benef i ts  wi l l  terminate  as  and  when  the

circumstances  change  is  sel f -conta ined  in  the

agreement.   For  example,  upon  the  appl icant ’s  death

or  remarr iage  and  upon  the  cessat ion  of  the

consumpt ion  of  any  such  serv ices  under  ANNEXURE

“FA1”.

[27] I  am  sat is f ied  that  no  legal  pr inc ip le  asser ted  by  the

respondents  suppor ts  the ir  case.   None  of  such

author i t ies  require  the  cessat ion  of  the  implementat ion

of  an  otherwise  eff ic ient  contract  and  whose  subject

matter  is  unrela ted  to  the  subjec t  matter  in  other

proceedings.   

3 Plascon Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 to 635 and 
Wightman trading as JW Construction v Headfour (Pty) Ltd and Another 2008 (3) SA 371 
(SCA) at [13].
4 PV v EV (843/2018) [2019] ZASCA 76.
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Costs   

[28] Clause  22.2  of  the  agreement  provides  for  payment  o f

costs  by  a  defaul t ing  party.   I t  is  inevi table  that  the

clause  envisage  that  the  aggr ieved  par ty  must  not  be

lef t  out  of  pocket  as  a  resul t  of  proceedings  to  remedy

any  breach  of  the  agreement.   The  respondents  are

therefore  l iab le  for  costs  on  an  attorney  and  c l ient

scale.

[29] The  respondents  shal l  s imi lar ly  pay  the  costs  of  the

str ik ing  out  appl icat ion  on  the  scale  as  between

at torney and c l ient.

Conclus ion   

[30] Therefore, the fo l lowing order is  made:

1. The  f i rs t ,  second  and  th i rd  respondents,  jo in t ly

and  several ly,  the  one  paying  the  others  to  be

absolved,  make  payment  to  the  appl icant  o f  an

amount  of  R436 320.00  for  the  months  of

December  2020  to  March  2022,  both  months

included,  with in  10  ( ten)  days  of  date  of  th is

order;

2. The  f i rs t ,  second  and  th i rd  respondents,  jo in t ly

and  several ly,  the  one  paying  the  others  to  be

absolved,  make  payment  d i rect ly  to  the  serv ice

provides  of  any  amounts  outstanding  for  the

serv ices  l is ted  below,  in  accordance  wi th
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updated  account  s ta tements  to  be  prov ided  by

the  service  providers,  and  insofar  as  such

amounts  are not  pa id up to  date  of  th is  order,  for

the  months  of  December  2020  to  March  2022,

both months included as fo l lows:

(a) Arrears maths tu i t ion for Ashan;

(b) Arrears science tu i t ion for  Ashan;

(c) Arrears  tu i t ion  for  Ashan  at  Hor izon  Star

Academy;

(d) School  fees for Akshan;

(e) School  fees for Ashan;

( f) Medical  a id  subscr ip t ions  (chi ldren  and

appl icant) ;

(g) DSTV;

(h) Wi-Fi ;

( i ) Household and vehic le  insurance;

( j ) Vehicle trackers.

3. The  f i rs t ,  second  and  th i rd  respondents,  jo in t ly

and  several ly,  the  one  paying  the  others  to  be

absolved,  make  payment  to  al l  other  serv ice

providers  for  the  serv ices  set  out  in  ANNEXURE

“FA1”  to  the  founding  aff idavi t ,  in  such  amounts

as are  necessary and required and which  are  not

included  as  prayed  for  in  paragraph  2  above,

which  have not  been  paid,  and  which  inc lude  the
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rates,  taxes  and  lev ies  in  respect  of  the

appl icant ’s  res idence  at  50  Leadwood  Drive,

Meyersdal  Nature Estate, Meyersdal ,  A lberton.

4. The  f i rs t ,  second  and  th i rd  respondents,  jo in t ly

and  several ly,  the  one  paying  the  others  to  be

absolved,  in  addi t ion  to  the  amounts  referred  to

in  prayers 1,  2 and 3 above,  make payment  o f  a l l

fur ther  amounts  that  may  become  due,  owing,

and  payable  in  terms of  ANNEXURE “FA1”  to  the

founding  aff idavi t ,  e i ther  to  the  appl icant  or  to

the  relevant  serv ice  providers,  f rom  Apr i l  2022

hencefor th .   The  increases  referred  to  in  c lause

21 of  ANNEXURE “FA1” shal l  apply  hence forth.

5. The  f i rs t ,  second  and  th i rd  respondents,  jo in t ly

and  severa l ly,  are  ordered  to  re instate,  wi th

immediate ly  effect ,  a l l  serv ices  and  benef i ts  in

terms  of  the  agreement  that  have  lapsed  as  a

resul t  o f  non-payment  to serv ice prov iders.  

6. The  agreement  annexed  to  the  founding

aff idavi t ,  as  ANNEXURE  “FA1”  is  made  an  order

of th is  Cour t .   

7. The fo l lowing paragraphs of  the f i rs t ,  second and

thi rd  respondent ’s  answer ing  aff idavi t  dated

22 February  2021 are struck out  in  thei r  ent i re ty.

[7.1 ] Paragraphs  8,  41,  42,  51,  52,  53,  54,  55,
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72,  73,  74,  75,  76,  77,  78,  79,  80,  86,  87,

89,  90,  91,  92,  93,  96,  97,  98,  113  and

114.

[8 ] The  f i rs t ,  second  and  th i rd  respondents,  jo in t ly

and  several ly,  the  one  paying  the  others  to  be

absolved,  pay  the  costs  of  th is  appl icat ion,

includ ing  the  costs  of  the  applicat ion  to  s t r ike

out,  and  on  the  scale  as  between  attorney  and

cl ients.   

_____________________________________

G MALINDI J

JUDGE OF THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION

JOHANNESBURG

FOR THE APPLICANT: Adv. J. Khan

INSTRUCTED BY: B. Malan Attorneys Inc

COUNSEL FOR RESPONDENTS: Adv. W. Prinsloo

INSTRUCTED BY: Smith & Peters Attorneys
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