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Introduction



[1] This is an application in terms of Umform Rule of Court 28(4) for Ieave to amend
the defendant's plea in the pendrng action between the partles

[2] The respondent has fi led a notrce of objectron to the proposed amendment
premised on altogether 7 grounds Only two grounds of objectron were pursued in
argument before me. First, the proposed amendment by virtue of it bemg raised at
such a late stage in the actron proceedrngs |s prerudrcral to the respondent in
conducting and finalising the actlon and second the respondent rs prejudrced inits
ability to investigate and respond to the allegatrons contalned in the proposed special
plea due to the late stage at which the amendment is sought For these reasons and
in view of the manner in which the applrcant conducted the proceedlngs to which |
shall revert, the respondent _contends, the’ applrcation has not been made bona fide.

Background

[3] Summons in the action was issued on 18 November 2015, The cause of action

relied upon is an atlleged misappropriation by the applicant'during her employment

as cashier with the respondent, of monies paid to the respondent by members of the

public and received by the apphcant in. respect of pre—pard electncrty, in the total
sum of R247 383.10. '

[4] The applicant filed a plea in February 2016 A pre-trial conference was held on 15
- November 2016. The action was enrolled for hearing on 12 March 2018 and in the
absence of an appearance by or on behalf of the applrcant judgment by default was
granted. In February 2019 the applicant Iaunched an application for rescission of the
default Judgment which was opposed, and granted on 30 August 2019 In June 2020
the respondent applied for a trial date.

[5] On 4 August 2020 the applrcant t' Ied a notrce of amendment substantraily
|dent|cat o the present notice of amendment (the fzrst amendment) The respondent
objected to the proposed amendment. The appircant failed to pursue the amendment
resulting in the Iapse and subsequent wrthd rawa! thereof

[6] In March 2021 the fourth pre-trial conference was held The applrcants Iegal
representatives requested the respondent to consent to _the first am_endment, but the
‘respondent indicated that is stood by the_ﬁ.ré_é'po_ndent"s notice of objection having
been filed at the time. On 28 September 2021, at the fifth and final pre-trial



conference the parties agreed that the matter was ready for the tnal whlch was a
requirement for the respondent to appiy for a tnal date. -

[7] In October 2021 the notice of amen_dme_nt to 'which :the p_reeent _appllcation
relates, was served on the respondent's ;attorne'ys_' in reSp_o_nse to’Whic_h,.as | -have
. indicated, a notice of objection was filed. S |

Discussion

[8] In regard to the objectlon relating to the lateness of the proposed amendment
and the introduction of a new matter contalned in the spemal plea of prescrlptlon
counsel for the respondent relied on the judgment in. Tengwa v Metrora.'l 2002 (1) SA
739 (C) at 745 F-G. In that matter, in addition to the amendm_ent bemg sought late in
the proceedings; the court considered as dispositive to the granting of the proposed
amendment, the fact that the amendment sought to introduce omissions relating toa
completely new incident, as narrated by Ms Mazimba, not bearrng any relevance to
the original incident that was pleaded. '

[9] The present matter, on the facts set out by\the appli'cant in regard to the
prescription, is clearly distinguishable. Those facts are pecullarly within the
knowledge of the respondent, and are the followmg The respondent in terms of the
particulars of claim, relies on the applicant’s alleged mlsappropnatlon of monies 7
during the applicant’s term of employment, during the period from 1 June 2008 to 29
December 2009. The dates and amounts involved are set out in an annexure to the
 particulars of claim. Summons was issued on 18 November 2018 and served on the
applicant, on 20 November 2015. The 2008- and 2009-end year audits revealed the
total amount claimed in the action, to be mi's_s"ing from thetal{ln_gs .by the applicant.
The respondent laid a criminal charge of theft _again's_t-the 'applican't' during 2010,
which ‘was dismissed’ due to a lack of evidence. On 16 July 2015 the -.respondent
dismissed the applicant from her employment following a drsmplllnary heanng at
which she was found guilty of one count of mlsconduct

[10] Premised on these facts, the respondent is alleged 1o have had knowtedge of
~ the debt as early as. 2010 The summons having been lssued and served more than
3 years after that, in 2015, the clalm is alleged to have becorne prescrrbed



[11] The respondent, with reference to t_he by now 7 year'delay 'in_ finalising the
action, states that although it has secured the .‘n_'e.cessar_y" witnesses, documents and-
" other evidence to prove its claim, ‘it now fin'ds its'e.l'f in the position where not only it is
| unlikely that the plaintiff will be able to properly rnvestrgate and respond to the
special plea of prescription (|f the amendment rs permrtted) but will have enormous
difficulty in obtaining any direct and first-hand evrdenoe to such a specral plea’. The
names of two potential witnesses are: mentioned who were drsmrssed by the
respondent some 5 years ago and are Ilkely to be unavar!able or uncontactable The
nature of the evidence they would have been able to tender has not been revealed.
The absence of any detail as to actual attempts that were made to contact those
witnesses, especially in view of the earlier’ statement that all neoessary witnesses
and evidence have been secured for trral 1s srgnrfrcant and the contentrons

advanced are not only generatrsed but also do not transcend speculatron

[12] It follows that the resp_ond_ent has failed to show prejudice which cannot be
cured by an appropriaté costs order. . | |

[13] The principles for allowing 'amend_me'nts are' deal_t Wi_th in Mojolman v.Estate_
Moolman 1927 TPD 27 at 29. Firstly, there must be an absence of mala fides and
secondly, the amendment must not cause an injustice which cannotbe.oompensated
by costs. Counsel for the respondent contended that there Was an absence of bona
fides with reference to the history of the Ittigation fb_etWeen the parties_, and in
particular the dilatoriness of the applicant in fail_ing to appear when the default
judgment was granted, the numerous pre-tria! conferences that were held, the
unequivocal admission in the certification .oou'rt' th'at the matter_was trial ready and
the belated first notice ‘of amendment that was' abandoried. Although :constituting
valid criticisms, | am not persuaded that mala fldes can be at.trrbuted to the applrcant
who after all is a lay person in. regard to court rules and procedures |

[14] Havrng considered all the facts=and cwoumstanc_es_ of thl__s_mat_ter,: and in the
exercise of my discretion, | consider it in ‘the interest of justice to allow the

amendment.

Costs



[15] The applicant s_eeks' and is granted an_-i'ndulgence (Minister'-\_)an SA Polisie v
Kraatz 1973 (3) SA 490 (A) 512E-H). The respondent's_opp_o‘Siti_dn to the applicati',on
was reasonable. It follows that the applicant must pay the costs of the application.

Order
[16] In the result the following order is made:

1. The appllcant is granted Ieave to amend the defendant s pIea by
introducing an add:ng a spemal piea of prescnptlon
2. The amended pages in respect of the amendment shall be filed
‘and uploaded onto CaseLmes thhln 10 days of the date of this
order. 3 : o
. The applicant is to pay the costs of this a'pplic'ation.
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