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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  SS112/2020

DATE  :  2022-07-15

In the matter between

THE STATE

and

MPANZA THOKOZANI AND ANOTHER Accused

J U D G M E N T

KARAM  AJ  :    The  accused,  Thokozani  Sakhi  Mpanza,

accused  1  and  Khumbulani  Johan  Si tho le,  accused  3,  were

indicated  in  th is  cour t  (which  or ig inal  indictment  was

amended wi thout  ob jec t ion)  on the fo l lowing charges.

Counts  1  and  2,  murder,  counts  3,  4  and  5,

attempted  murder,  count  6,  unlawfu l  possession  of  a  fu l ly

automatic  prohibi ted  f i rearm  and  count  7 ,  un lawful

possession of  ammuni t ion.   

DELETE WHICHEVER IS NOT APPLICABLE

(1) REPORTABLE:  YES / NO.

(2) OF INTEREST TO OTHER JUDGES:  YES / NO.

(3) REVISED.

DATE                         

SIGNATURE
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Counts  1  and  2  were  read  wi th  the  prov is ions  of

sect ion  51(1)  o f  the  Cr iminal  Law  Amendment  Act  105  of

1997,  hereinaf ter  referred  to  as  the  min imum  sentence

provis ions.   Count  3 ,  4  and  6  were  read  wi th  the  prov is ions

of sect ion 51(2)  of  the min imum sentence provis ions.  

I t  is  not  c lear  as  to  why  the  accused  were  not

charged  on  count  5  in  terms  of  sect ion  51(2)  of  these

provis ions.   The  Court  was advised  in  the  course of  the  pre-

t r ia l  of  th is  matter  that  accused 2  is  deceased and the  death

cert i f icate  handed  up  at  the  t ime  reveals  that  he  died  on

19 March 2021 of  unnatural  causes.   

The Court  was  advised that  his  death  was unre la ted

to  the  current  matter,  which  events  occurred on 1  May  2019.

For  the  purposes  of  c lar i ty  and  that  there  be  no  confusion,

the  Court  d i rec ted  that  the  t r ia l  proceed  wi th  the  number ing

of the accused as they appear on the ind ic tment.   

The  accused  were  represented  by  Mr  Mthembu  of

Legal  Aid  South  Afr ica  and  the  State  was  represented  by

Mr Mohammed.   At  th is  junc ture  the  Court  can  state  that

both  counsel  are  known  to  th is  court  as  exper ienced,

competent  and professional  counsel .   

Pr ior  to  p leading,  the  court  sat is f ied  i tsel f  that  the

accused  had  been  made  ful ly  aware  of  and  understood  the

charges  and  the  minimum  sentence  provis ions;  as  wel l  as

the  doctr ine  of  common  purpose  as  ref lected  in  paragraph
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10  of  the  ind ic tment ;  and  the  issue  of  competent  verdic ts .

The record wi l l  ref lect  same.  

The  accused  pleaded  not  gui l ty  to  al l  charges  and

no  statements  were  made  in  terms  of  sect ion  115  of  the

Criminal  Procedure  Act.   The  record  wi l l  fur ther  re f lect  that

u l t imately  the  accused  were  prepared  to  make  var ious

admiss ions  in  terms  of  sect ion  220  of  the  Criminal

Procedure Act.

These  are  contained  in  EXHIBIT  A,  the  sect ion

212B(1)  of  the  Cr iminal  Procedure  Act  not ice,  and  relate  to

the  fo l lowing:  The  ident i t ies,  dates  and  causes  of  death  and

correctness  of  the  post-mortem  f ind ings  in  respect  o f  the

deceased  in  counts  1  and  2,  EXHIBITS  B  and  C

respect ive ly ;  

The  bal l is t ics  report  regard ing  cart r idges  found  on

the  scene  of  cr ime,  EXHIBIT  E;  and  the  photographs

developed  f rom the  v ideo  footage,  EXHIBIT F.   The  accused

fur ther  provis ional ly  admit ted  the  cr ime  scene  photographs

as depicted in  EXHIBIT D.

The  cour t  wi l l  proceed  to  summar ise  the  evidence.

Mbongiseni  Mvina  Buthelez i  test i f ied.  He  is  the  compla inant

on  count  5.   He  hai ls  f rom  Mahlabath in i  in  Kwa-Zulu  Natal

and  is  a  loca l  tax i  owner.   He  was  ca l led  by  one  Mzobanze

Ngobesi  who  requested  that  the  wi tness  at tend  a  meet ing  at

the Mnguni  Hostel  in Vosloorus  and that Zakhele Luthul i  ( the
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compla inant  on count  4) accompany the wi tness.   

The  wi tness  and  Luthul i  at tended  the  meet ing  on

1 May  2019  at  approximate ly  11:00  AM.   Apart  f rom  them,

Mzobanze  Ngobesi ,  Slash  Ngobesi  and  one  Mzinyath i  were

in  at tendance.   The  meet ing  related  to  the  ki l l ing  of  people

from Mahlabath in i  and  Nkuthu.   The  meet ing  d id  not  resolve

the issue and Mzobanze stated,  ' i f  people must  d ie ,  let  them

die' .   

Luthul i  hai ls  f rom  Nongoma  in  KZN  and  the  other

three  men  from  Nkuthu  in  KZN.   The  wi tness  knew  accused

1  for  approximately  three  years  pr ior  to  th is  date,  the  la t ter

being  a  patron  of  the  wi tness 's  shop  at  th is  hoste l  where

food, cold dr inks and l iquor were sold.

Accused  1  a lso  hai ls  f rom  Nkuthu  and  knows  the

other  three men aforesaid as they al l  res ided together  at  the

hoste l .   Accused  1  was  not  part  o f  the  meet ing,  but  the

witness  saw  him  wi th  these  three  men  subsequent  to  the

meeting  and  pr ior  to  the  wi tness  leaving  the  hostel  in  the

ki tchen of the ir  house.  

The  witness  a lso  knew  accused  3  for  some  three

years  pr ior  to  th is  date  as  he  too  was  a  patron  at  the

witness's  shop.   The  wi tness  d id  not  know  where  accused  3

or ig inated  f rom.   Accused  3  knew the  other  three  men as  he

was  a lways  at  the ir  home.   He  would  purchase  f rom  the

witness's shop and proceed to thei r  home.  

10

20



SS112/2020-as 5 JUDGMENT
2022-07-15

Subsequent  to  the  meet ing  the  wi tness  and  Luthul i

proceeded  to  the  Somhlolo  Taxi  Rank  in  Vosloorus,  where

they  both  work.   They arr ived  there  at  approximately  14h00.

They proceeded to  the shel ter  as  depicted  on photograph 11

of EXHIBIT D,  where there were many people.

Subsequent  thereto,  a  whi te  Quantum  vehic le

bear ing  no regist ra t ion plates approached.   This  vehic le  was

dr iven  by  Mzobanze  Ngobesi .   Accused  1  a l ighted  there

from.   The  wi tness  was  12  to  15  metres  away  and  noth ing

obscured h is  v iew.

Mal ihenja  Mpanza  and  Khubikane  Ngobesi  a lso

al ighted.   These  three  men  stood  at  the  shelter  where

people  board  tax is ,  some  10  metres  away  f rom  the  shel ter

where  the  wi tness  was.   The  wi tness  looked  for  Luthul i  and

was  advised  that  the  la t ter  was  around  the  corner  near  the

Spar  entrance  speaking  on  h is  cel lu lar  te lephone.   The

witness  went  to  that  area  and  saw  Luthul i  speaking  on  is

phone.

The  witness  then  observed  a  whi te  NP300  vehic le

wi th  no  regist ra t ion  p la tes  approaching.   The  vehicle  is

depic ted  on  photograph  9  of  EXHIBIT  F.   At  the  back  of  th is

bakkie  were  Mzwake  Nxumalo  and  the  erstwhi le  accused  2.

Twoboy  Ngobesi  was  the  dr iver  of  th is  vehic le  and  the  front

passenger  was accused 3.

The  wi tness  d id  not  know  accused  3 's  name  and

10

20



SS112/2020-as 6 JUDGMENT
2022-07-15

surname  at  that  stage.   When  the  wi tness  saw  accused  3  in

this  vehic le,  the  wi tness  was  3  to  4  metres  away  f rom  him

and noth ing  impeded his  v iew.   The wi tness  then returned to

the  shel ter  where  he  was  or ig ina l ly  and  stood  there  wi th

Mazibuko,  the deceased on count 2.

Luthul i  returned  to  where  the  wi tness  was,  st i l l

speaking  on  h is  phone.   Mzwake  Nxumalo  and  the  erstwhi le

accused  2  jo ined  the  other  three  men  ( includ ing  accused  1)

at  the  shel ter  where  people  board  taxis.   Accused  3  was  not

standing wi th  them.   He,  that  is  accused 3,  approached f rom

a d irect ion of the gate that  leads to  Spar.

He  approached  the  wi tness  from  the  wi tness's  lef t -

hand s ide  and was 4  to  5  metres  f rom the  wi tness.   Accused

3 was in  possess ion of  a  large f i rearm l ike  a shotgun or  r i f le

or  AK47.   The  witness  was  shocked  and  moved  away  from

Mazibuko towards Luthul i .   The witness then saw accused 1,

the  erstwhi le  accused  2,  Mzwake  Nxumalo,  Khubikane

Ngobesi  and  Mal ihenja  Mpanza,  in  o ther  words  the  f ive

persons that  were  standing together  under  the  other  shel ter,

take out f i rearms and f i re  in the witness's di rect ion.

The wi tness then heard  the  sound of  a  large f i rearm

being  f i red.   Accused  3  was  f i r ing  same,  also  in  the

witness's  di rect ion.   The  wi tness  then  wi thdrew  his  l icensed

f i rearm  and  f i red  in  the  a ir.   I f  had  f i red  at  those  f i r ing  at

h im,  he  would  have  st ruck  innocent  people  as  the  people  at

10

20



SS112/2020-as 7 JUDGMENT
2022-07-15

the shelter  where he was were now running in  a l l  d i rect ions.

The  wi tness  h id  at  the  female  to i le ts  and  when  he

appeared  again  therefrom  he  saw  the  f ive  men  who  had

been  standing  at  the  other  shel ter  run  towards  the  Quantum

vehic le  that  had  been  dr iven  by  Nzobanze  Ngobesi  and

accused 3 running to the gate that  leads to  Spar.   

He  stated  that  the  person  depicted  on  photographs

9,  11  and  12  of  EXHIBIT  F  is  fami l iar  to  h im,  namely

accused  3  and  that  accused  3  was  so  at t i red  before  and

during  the  shoot ing.   These  photographs  depict  accused  3

subsequent  to  the  shoot ing.   Subsequent  to  the  shoot ing  he

and  others  gathered  at  the  scene  and  he  saw  the  deceased

in counts  1 and 2.

The  witness  susta ined  no  in jur ies  but  Luthul i  was

injured.   The  two  deceased  were  not  armed  and  the  wi tness

did  not  see  Luthul i  wi thdrawing  his  f i rearm  and  discharging

same  at  the  t ime  of  the  inc ident.   The  two  vehicles  wi th  the

assai lants  arr ived  with in  some  5  minutes  of  each  other  and

the shoot ing commenced less  than 5 minutes  later.

Accused  1  was  wear ing  a  two  piece  blue  work

overa l l .   On  27  March  2020  the  wi tness  attended  an

ident i f icat ion  parade  whereat  he  pointed  out  accused  1,  the

erstwhi le  accused 2 and accused 3.  He pointed out accused

1  and  accused  3,  because  he  knew  them  pr ior  to  th is

inc ident  and they were among those f i r ing towards h im.
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The  fact  that  the  accused  were  ident i f ied  is  not  in

d ispute.   What  is  in  d ispute  is  the  fact  that  accused  1  and

accused  3  were  diss imi lar  or  markedly  di fferent  in

appearance to the other  persons standing on the parade.  

In cross-examinat ion he explained h is  ro le  at  the meet ing.  

At  the hoste ls  there were chiefs  from d i fferent  areas

and he had been required  by  the  Mahlabath in i  chie fs  to  deal

wi th  compla in ts  or  at tend  meet ings  re la t ing  to  people  from

Mahlabath in i ,  because  of  the  length  of  t ime  the  wi tness  had

resided at the hoste l .   At  the meet ing he was given names of

boys  against  whom  compla in ts  were  d irected  and  who  were

to be repr imanded.

This  l is t  was  to  be  g iven  to  the  chiefs ,  which  he  d id

after  several  days.   The  shoot ing  took  p lace  because  of  the

ear l ier  meet ing.   He  d id  not  g ive  the  l is t  o f  names  to  the

pol ice  when  they  interv iewed  him  regarding  th is  incident  as

i t  was meant to  be g iven to the chief .

The  issue  at  the  meet ing  re la ted  to  the  boys  from

these  two  areas  f ight ing  and  ki l l ing  each  other  a t  d i f ferent

shebeens.   When  Mzobanze  Ngobesi  ut tered  the  words,

' f rom  now  onwards  let  them  die  or  le t  us  d ie ' ,  he  was

referr ing  to  the  people  f rom  Mahlabathini .   I t  was  a

declarat ion of  war.

The  wi tness  was  surpr ised  at  Mzobanze 's  u t terance

as  he,  that  is  the  witness,  was  hi therto,  unaware  of  these
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inc idents  of  v io lence  and  he  asked  Mzobanze  as  to  why  the

lat ter,  be ing  aware  of  these  inc idents,  had  not  ra ised  them

before.   Mzobanze  indicated  that  he  thought  the  boys  from

Mahlabath in i  had advised the wi tness thereof.

When  the  wi tness  in formed  Mzobanze  that  he  had

no  knowledge  thereof ,  the  threat  was  ut tered.   I t  would

appear  that  Mzobanze  was  angered  at  being  asked  why  th is

was  not  ra ised  before  and  that  he  did  not  be l ieve  that  the

witness had no pr ior  knowledge thereof .

I t  was put  that  the word 'maf i le '  in  Zulu  denotes that

death  can  ensue  e ither  way.   The  wi tness  d isputed  th is ,

s tat ing  that  i t  is  a  threat  to  the  person  to  whom those  words

are  ut tered,  in  other  words,  ' le t  you  and  your  people  die ' .

The wi tness d isputed that  he  concealed the  l is t  of  boys from

the pol ice to  protect  them from get t ing in to  t rouble.

When  the  wi tness  attended  the  meet ing,  he  saw

accused  1  and  accused  3  present  ins ide  Mzobanze's  house.

I t  was  put  that  accused  1  and accused 3  res ide  at  Mazibuko

Hoste l,  not  Nguni  Hostel .   The  wi tness  responded  that  he

knows  them  as  people  f rom  Nguni  Hoste l  and  that  they

reside there.   

The  wi tness  d id  make  a  statement  to  the  pol ice

regarding  the  inc ident .   Same  was  not  read  back  to  him  and

was  not  wr i t ten  by  h im.   I t  was  put  that  the  statement  reads

that  there  was  male  seated  in  the  front  passenger  seat  of
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the  bakkie  wear ing  a  blue  T-Shir t  who  the  wi tness  does  not

know, but  can point out .   

The  wi tness  responded  that  he  to ld  the  pol ice  that

he  does  not  know  this  person's  name,  but  that  the  wi tness

knows  th is  person  and that  th is  person  res ides  at  b lock  F  at

Nguni  Hostel .   I f  the  statement  was  read  back  to  h im,  he

would  have  picked  up  that  what  he  had  to ld  the  pol ice

aforesaid was not  contained in the statement.

I t  was  put  that  accused  3  wi l l  test i fy  that  he  has

never  been  to  Vosloorus  and  the  Nguni  Hostel  pr ior  to  th is

inc ident  or  on  the  day  of  the  incident  and  that  he  does  not

know  Vosloorus.   The  wi tness  disputed  th is .   When  the

witness  was  asked  whether  he  was  surpr ised  that

notwi thstanding  Mzobanze's  threat ,  that  nobody  from

Mahlabath in i  d ied  on  that  day,  the  wi tness  responded  in ter

a l ia  that  the in tent ion was to k i l l  h im,  that  is  the wi tness.   

I t  was put  that  i f  accused 3 was 4 metres away f rom

the  wi tness,  intending  to  shoot  the  wi tness,  he  would  have

succeeded  in  doing  so.   The  wi tness  repl ied  that  there  were

many  people  at  the  shelter,  some  died,  some  were  in jured

and that  God had protected him.

There  were  many  under  the  shel ter  which  is  4  to  5

metres  in  length  and  3  to  4  metres  wide.   There  were

approximate ly  15  people  under  th is  shel ter.   He  was  not

concealed  under  the  shelter  by  other  people  and  f i rearms
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were  pointed  at  h im.   He d isputed that  no  at tempt  was made

on h is  l i fe.

The  wi tness  f i red  two  shots  and  did  te l l  the  pol ice

this.   The  pol ice  did  not  take  the  wi tness 's  f i rearm.   I t  was

put  that  accused  1  would  say  that  on  the  day  of  the  incident

he  received  a  ca l l  f rom the  erstwhi le  accused  2  to  meet  the

lat ter  a t  that  tax i  rank.  That  accused  1,  on  his  own,  went  to

meet him.  

As  accused  1  was  approaching  accused  2,  who  was

standing  with  other  people,  he  heard  gun  f i re.   He  turned

and  saw  that  i t  was  the  wi tness  f i r ing  shots  and  he  was

struck  by  one  of  the  wi tness 's  bu l lets.   Accused  1  then  took

out  h is  f i rearm  and  f i red  shots  randomly  whi ls t  he,  that  is

accused 1, ran away.

The  wi tness  d isputed  the  version  stat ing  that  he

saw  accused  1  arr iv ing  and  standing  under  the  shel ter  wi th

the  others  and  at  the  t ime  he  were  shot  a t ;  that  accused  1

did  not  shoot  randomly,  but  f i red  in  the  di rect ion  where  the

witness  was  standing;  that  the  wi tness  did  not  shoot  at

accused  1  or  in jure  him;  that  the  wi tness  is  unaware  as  to

whether accused 1 was st ruck by a bul le t  or  not.

I t  was  put  that  accused  1  ran  away  to  Mazibuko

Hoste l  where  he  l ived  and  the  fo l lowing  day  went  to  Nkuthu

where  he  received  treatment  for  h is  in jur ies.   The  witness

had  no  knowledge  of  th is ,  but  s ta ted  that  he  did  not  see
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other  people  f i r ing  shots .   He  disputed  that  h is  bul le ts  could

have  struck  accused  1  as  he,  that  is  the  wi tness,  f i red

upwards because of  the other  people in  f ront  of  h im.  

The  wi tness  conf i rmed  that  at  the  ident i f icat ion

parade,  accused  1  was  the  only  person  wearing  a  surgical

boot  on  h is  leg  and  that  accused 3  was  the  only  person who

had  a  b lood  stain  on  his  t rouser,  a  bandage  below  his  r ight

knee and h is  le f t  arm in  a s l ing.   

The  wi tness  d isputed  that  he  pointed  out  accused  1

and  accused  3  because  of  these  unique  features .   In

quest ioning  by  the  Court  the  wi tness  stated  that  he  knows

the  person  depic ted  on  photographs  10,  11  and  12  is

accused  3.   The  wi tness  knows  h im  and  that  the  witness

knew  him  before  the  shoot ing  and  at  the  t ime  of  the

shoot ing.

He had  stated  that  th is  person is  accused 3  and the

problem  was  possib ly  wi th  the  interpreter  in  sta t ing  that  the

person  depic ted  is  fami l iar   to  accused  3.   ( In  rereading  i ts

t r ia l  notes  in  preparat ion  for  th is  judgment,  the  Court

not iced  that  the  probable  reason  for  the  witness  answering

in  th is  fashion  was  as  a  resul t  of  the  manner  in  which  the

State  had  posed  the  quest ions  to  h im  in  respect  of  these

photographs,  namely,  'who  does  th is  person  look  l ike ' ,  and

again,  'does the person look famil iar  to you ') .

He did  not  h ide  ins ide  the  female  to i lets ,  but  behind
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the wal l  of  such to i lets.   When asked why the wi tness stated

that  he  did  not  know,  in  re lat ion  to  the  proposi t ion  that

accused  1  could  not  have  been  st ruck  by  any  other  s t ray

bul let  other  than  that  of  the  witness,  the  wi tness  stated  that

he  d isputed  same  as  he  could  not  have  shot  accused  1  as

he, that  is the wi tness, was f i r ing upwards.

The  State  then  adv ised  the  Court  that  i t  intended

present ing  evidence  of  a  point ing  out  and  confess ion

statement  made  by  accused  3.   The  Defence  ind icated  that

these  were  made  as  a  resul t  of  accused  3  having  been

assaul ted.   

The matter then moved into a t r ia l -wi th in-a-t r ia l . Col

Si thole  test i f ied  regarding  the  point ing  out .   Af ter  th is

wi tness  had  completed  h is  ev idence,  the  Court  was

subsequent ly  advised  by  the  State,  wisely  in  the  Court 's

v iew,  that  the  state  no  longer  in tended  pursuing  the  tr ia l-

wi th in-a- tr ia l  in  respect  of  both  the  point ing  out  and  the

confession  statement  and  the  State  c losed  i ts  case  in  the

tr ia l -wi th in-a-t r ia l .   The  court ,  accordingly,  wi l l  not  deal  wi th

the ev idence of  th is  wi tness.  

Meldon  Makatshwa  test i f ied.   He  is  a  capta in  in  the

South  Afr ican  Pol ice  Serv ices  stat ioned  at  the  Forensic

Science Laboratory in Pretor ia .   EXHIBITS L,  L1 and M were

handed in  by consent.   Th is  re lates to  the bal l is t ic  evidence.

Bal l is t ica l ly,  he  stated  that  i t  was  impossible  that  the  six
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cart r idges  found  on  the  scene  and  marked  F1  to  F6  on  the

sketch  plan  in  EXHIBIT  D  would  resul t  f rom  a  shooter

running away.

Rather,  the  pat tern  is  ind icat ive  of  the  shooter  f i r ing

whi ls t  s tanding  in  the  same  posi t ion.   When  the  sur face  is

so l id,  the  cart r idge  case  fa l ls  and  bounces  and  moves  a

l i t t le  d istance.   Had  the  shooter  been  running,  the  pattern

would  have  been  in  the  form  of  a  l ine  and  the  cart r idges

would have been a few metres apar t .   

F7  and  F8  on  the  sketch  plan  are  d i f ferent

cart r idges  f rom  F1  to  F6,  in  other  words  f rom  a  d i fferent

f i rearm.   The  two  cartr idges  found  on  the  scene  referred  to

in  paragraph  4.1  of  the  wi tness's  EXHIBIT  M  are  usual ly

f i red by AK47's.   

In  cross-examinat ion  he  stated  that  po l ice  and

sold iers  use  r i f les  that  have  5.56  X  45  ammunit ion.   I f  a

person  is  running,  the  cart r idges  can  bounce  and  take

another  d irect ion,  but  would  not  form  the  pat tern  as

depic ted  on the  sketch.   A car tr idge can t ravel  2  to  4  metres

when discharged, depending on var ious factors.

The  d is tances  between  the  cart r idges  would  have

been  greater  i f  the  shooter  was  running  and  th is  f i rearm,

referr ing  to  F1  to  F6,  is  a  semi-automatic,  unl ike  a  fu l ly

automatic  f i rearm  that  can  e ject  some  six  car tr idges  at  the

same  t ime.   I f  a  shooter  is  running,  the  pat tern  would  be  a
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l ine  and  i f  the  shooter  is  running  in  c irc les,  the  pat tern

would be a c irc le .

On  the  Court 's  quest ioning  i t  was  revealed  that  the

cart r idges  found  at  the  scene  ref lect  that  three  f i rearms

were  used  at  the  scene,  two  9mm  pistols  and  an  AK47.   F1

to  F6  emanate  f rom  a  9mm  Parabel lum  and  F7  and  F8  f rom

a 9mm pistol .   

The  cas ings  f rom  the  AK47  are  not  depicted  on  the

sketch  plan.   Only  one  f i rearm  was  recovered,  the  9mm

Parabel lum referred to in paragraph 3.1 of EXHIBIT M.  ( I t  is

common  cause  that  th is  is  accused  1's  l icensed  f i rearm and

that  the cart r idges F1 to  F6 emanate f rom this f i rearm).   

I t  is  possible  that  F7  and  F8  were  car tr idges

emanat ing  from  Buthelez i 's  f i rearm  (or  f rom  Luthul i 's

f i rearm,  having  regard to  the  subsequent  evidence of  Luthul i

that  he f i red two shots on the scene).   In re-examinat ion and

quest ions  ar is ing  f rom  the  Court 's  quest ions,  the  wi tness

stated that  i t  was unlikely  that  Buthelez i  f i red F7 and F8,  h is

evidence  being  that  he  stood  some  10  metres  f rom  the

shooters ,  and  that  F7  and  F8  was  probably  f i red  by  a

shooter  in  the  v ic in i ty  of  accused  1.   (Th is  does  not  inc lude

Luthul i ,  having  regard  to  his  subsequent  ev idence) .   On

fur ther  quest ioning  by  the  Defence,  the  wi tness  stated  that

he  would  be  speculat ing  i f  he  agreed  that  the  person  who

f i red  F1  to  F6,  that  is  accused  1,  f i red  when  moving  away
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from F7 and F8.

There  is  no  d is tance  ca lcu lated  between  F1  and  F7

and  F8.   I t  was  put  that  accused  1  would  say  that  he  ran

from  the  vehic le  at  po int  X  on  photograph  82  of  EXHIBIT  D

in  the  d i rect ion  depicted  thereon  f i r ing  shots.   The  witness

repl ied  that  i f  accused  1  was  in  fact  running,  he  would  have

stopped  and  then  f i red  the  shots,  having  regard  to  the

pattern.

Fur ther,  accused  1 's  f i rearm ejects  cart r idges  to  the

r ight-hand  s ide,  so  the  arrow  is  the  point  where  the  shots

were  f i red,  hence  the  car tr idges  being  on  the  r ight-hand

side.   On  further  quest ioning  by  the  State,  the  wi tness

stated that  accused 1 would  have been  standing at  the  cone

depic ted  on  photograph  82  and  f i r ing  north,  in  other  words

towards the top or  nor th of  the photograph.

I f  accused  1  was  running  towards  to  bot tom  or

south  of  the  photograph  as  in  the  di rect ion  of  the  arrow and

f i red,  he  could  on ly  have  done  th is  i f  he  f i red  wi th  the

f i rearm  behind  his  back  or  whi lst  ret reat ing,  but  th is  would

st i l l  not  account  for  the  pat tern  that  ref lects  that  he  was

standing st i l l  whi ls t  f i r ing.   

Capt  Ndzin isa  test i f ied.   He  is  based  at  the

provinc ia l  o ff ice  of  organised  cr ime  and  he  is  one  of  the

invest igat ing  off icers  in  th is  matter.   On  14  Apr i l  2021  he

retr ieved  a  f i rearm  f rom  the  SAP13  in  Kwa-Thema.   The
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f i rearm was sealed and taken to bal l is t ics in  Durban.  

I t  was  ref lected  on the  system that  accused 1  is  the

l icenced  holder  o f  this  f i rearm  and  accused  1  conf i rmed  to

h im  that  he  possesses  a  l icense.   He  test i f ied  further  that

the  complainant  in  count  3  d id  not  par t ic ipate  in  the

ident i f icat ion  parade  due  to  fear  and  he  did  not  want  to  be

involved  in  th is  matter  as  he  was  the  dr iver  of  one  of  the

taxis  owned  by  one  of  the  people  invo lved  in  th is  f ight ing,

notwi thstanding  that  he,  th is  compla inant ,  was  shot  at  in

th is  inc ident .   I t  would  take  approximately  25  minutes  to

t ravel  f rom  Nguni  Hoste l  to  Mazibuko  Hoste l ,  the  lat ter

Hoste l  be ing  in  Kat lehong.   Vosloorus  and  Kat lehong  share

a munic ipal  border.

In  cross-examinat ion  he  stated  that  h is

invest igat ion revealed that  accused 1 and accused 3 res ided

at  Maz ibuko  Hostel .   Buthelezi  d id  not  in form  this  witness

that  he  had  f i red  shots  in  the  course  of  th is  incident  and  he

would  have taken Buthelezi 's  f i rearm for  bal l is t ic  test ing had

he been so in formed.

This  wi tness  did  not  take  Buthelez i 's  statement ,  nor

d id  he  in terv iew  him  about  th is  inc ident .   This  wi tness  only

spoke  to  Buthelezi  and  Luthul i  about  the  ident i f icat ion

parade.   Had  Buthelezi  informed  Capt  Maake,  the  captain

who  took  Buthelez i 's  statement  and  which  captain  is  now

deceased,  procedure  would  requi re  Maake  to  have  in formed
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this wi tness thereof .   

Buthelez i  spoke  Zulu  and  Capt  Maake  spoke  North

Sotho, so there could possibly  have been a language issue.  

 Samuel  Mnguni  test i f ied.   He  is  a  sergeant  in  the  South

Afr ican  Pol ice  Services  current ly  s tat ioned  at  the  Local

Criminal  Record  Centre  in  Spr ings.   His  ro le  is  a

draughtsman,  photographer  and  co l lector  and  dispatcher  of

forensic exhib i ts .

This  wi tness compi led EXHIBIT D and conf i rmed the

correctness  of  the  content  thereof ,  inc luding  what  he  d id

with  the  car t r idges  found  on  the  scene.   The  sketch  plan  is

not  complete  as  is  because  of  the  s ize  of  the  page,  i t  cut

out points  on the scene.   

He  produced  a  complete  sketch  p lan  ref lect ing  a l l

po in ts .   Same was handed in  by consent  as  EXHIBIT D1 and

EXHIBIT  D,  provis ional ly  accepted  into  evidence  was  now,

by consent,  formal ly  and f inal ly  accepted.  

 In  cross-examinat ion  he  s tated  that  he  d id  not  determine

the  distance  between  F1  and  F6  on  photograph  82  of

EXHIBIT D.   

He est imated the d istance to be about  5 metres.  He

agreed that  F2 appears c loser  to  F6 than F1 and that  F3,  F4

and  F5  appears  much c loser  to  F6.   He  arr ived  at  the  scene

at  20h17.   A detect ive  who  arr ived  at  the  scene  pr ior  to  th is
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witness,  showed  this  witness  the  car tr idge  cases  ly ing  on

the  f loor  at  the  scene  and  th is  wi tness  p laced  the  cones

there as depicted on the photographs.

Photograph 81 ref lects  a  Kombi  st ruck by  a bul le t  at

the scene.  

 In  re-examinat ion  he  stated  that  Sgt  Masoma  was  the

detect ive  referred  to  and  i t  was  the  la t ter  who  advised  the

witness that  the Kombi was s truck by a bu l let  a t  the scene.   

Zakhele  Luthul i  test i f ied.   He  is  the  complainant  on

count  4 .   He  is  52  years  of  age and has  known Buthelezi  for

some  5  years.   The  wi tness  l ived  at  Nguni  Hoste l  for  some

20  years  and  his  father  and  brother  reside  there,  some  12

metres f rom the Ngobesi  fami ly res idence there.   

On  1  May  2019  he  accompanied  Buthelezi  to  a

meeting wi th  the Ngobesi 's.   Upon h is  arr iva l  he found Slash

Ngobesi ,  Mzinyathi  Ngobesi  and  Mzobanze  Ngobesi .   They

thanked  him  for  h is  presence  at  the  meet ing.   They  said  to

Buthelez i ,  'we  are  being  k i l led  by  your  boys '.   Mzobanze

enquired  from the  wi tness whether  the wi tness was aware  of

th is  and  the  wi tness  repl ied  that  th is  was  the  f i rst  t ime  that

he had heard of  th is .

Mzobanze  sa id  that  he  is  now informing  the  wi tness

that  they  are  being  k i l led  by  the  boys  of  th is  man,  re ferr ing

to  Buthelez i .   The  wi tness  stated  that  th is  matter  required

the  attent ion  of  the  h igher  leaders  and  Mzobanze  repl ied
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that  he  does  not  care  about  the  higher  leaders  as  they  do

not arb i t ra te correct ly.   

Mzobanze  s tated  to  the  witness,  'brother,  let  us

f ight  i f  we  have  to  f ight ' .   The  wi tness  rep l ied,  'Mzobanze,  I

am  not  par t  o f  th is,  let  me  go ',  request ing  that  he  be

excused  from  the  meet ing.   Dur ing  th is  per iod  Mzobanze

and  Buthelezi  were  arguing  on  the  other  s ide  of  the  area

and  the  witness  heard  Mzobanze  say ing  to  Buthelez i ,  ' le t  us

f ight ,  because we are being k i l led by your boys ' .

He  did  not  hear  Buthelez i 's  response.   He  and

Buthelez i  then  le f t  in  the  wi tness 's  vehic le,  lef t  the  vehic le

at  the  carwash  and  they  walked  to  the  Somhlolo  Taxi  Rank.

They  arr ived  there  at  approximately  14:00.   The  wi tness

knows  accused  1  and  accused  1's  name  and  had  known  him

for  over a year pr ior  to the inc ident .

He  used  to  see  accused  1  at  the  hostel  a t  the

residence  of  the  Ngobes i 's.   Accused  1  arr ived  at  the  tax i

rank  in  a  whi te  Quantum  vehic le  wi th  no  reg is tra t ion  pla tes.

The  wi tness  was  p laying  snooker  at  the  shelter  a t  the  t ime

as ref lec ted on photograph 3 of  EXHIBIT D.   

There  were  f ive  people  who  arr ived  in  that  vehic le

inc lud ing  accused  1,  namely  Mzobanze  Ngobesi ,  Mal ihenja

Mpanza,  Khubikane  Ngobes i  and  Mzwake  Nxumalo.   They

stood  at  another  shelter  just  oppos ite  to  that  where  the

witness was and spoke among themselves.
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There  were  10  or  more  people  under  the  shel ter

where the wi tness was.   Buthelez i  was there in  s ight ,  ta lk ing

to  other  people.  An  NP300  whi te  van  then  arr ived  some  15

minutes  later,  a lso  wi thout  regist ra t ion  pla tes  and  as

depic ted in  photograph 2 of  EXHIBIT F.

The  wi tness  observed  that  the  Twoboy  Ngobesi  was

the  dr iver,  there  was  a  passenger  inside  next  to  the  dr iver,

and  the  two  people  at  the  back  of  the  bakkie  namely  Sizwe

Makhubane  and  Mzwake  Nxumalo.   The  passenger  next  to

the  dr iver  was  known  to  h im  by  sight ,  but  he  d id  not  know

his name at  the t ime.

That  person  is  in  cour t  and  he  pointed  out  accused

3.   When  he  saw  accused  3,  i t  was  at  a  dis tance  of

approximate ly  7  or  8  metres  and  the  witness  waved  at  the

dr iver  and  the  dr iver  waved  back  at  h im.   The  wi tness  saw

accused 3 ear l ier  that  day when he at tended the meet ing.

He  was  standing  in  a  group  speaking  to  others  not

far  away  whi ls t  the  witness  was  in  the  meet ing.   He  had

fur ther  seen  accused  3  on  pr ior  occasions  at  Nguni  Hostel

wi th  the  Ngobesi  family  when  he,  the  wi tness,  used  to  v is i t

h is  fami ly  there.  

When  Sizwe  Makhubane  and  Mzwake  Nxumalo

al ighted,  they  jo ined  the  group  f rom  the  Quantum  at  the

shel ter.   Buthelez i  approached  the  witness  after  the  bakkie

arr ived  and  asked  the  wi tness  whether  he  saw  the  bakk ie .
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The  wi tness  stated  that  as  he  was  walk ing  around  the  rank,

the  bakkie  arr ived  and  stopped  at  the  steel  gates  leading  to

the rank.   

The  wi tness  then  moved  to  the  area  of  the  snooker

table.   Accused  3  approached  hold ing  a  b ig  f i rearm.   He

demonstrated  l ike  a  person  carry ing  a  r i f le  or  shotgun.   He

approached  and  is  the  person  who  started  f i r ing  towards

where the wi tness was.

Accused  1  and  Sizwe  Makhubane  were  near

accused 3 and they also f i red shots  in  the di rect ion of  where

the  wi tness  was  under  the  shel ter.   Accused  1 's  l i fe  was  not

in  any  danger  before  accused  1  f i red  shots  as  they  were  the

people  who arr ived wi th  f i rearms,  and  the  witness and those

with  h im had done noth ing at that  s tage.

The  wi tness  was  8-10  metres  f rom accused  3  at  the

t ime  accused  3  f i red  shots  and approximate ly  8  metres  f rom

accused  1  and  Sizwe  Makhubane.   Accused  1  and  Sizwe

Makhubane  was  standing  together  when  f i r ing  and  were  1.5

metres apar t  f rom each other.   

Accused  3  had  al ighted  f rom  the  vehic le  wi th  the

big  f i rearm  and  came  through  the  gate  that  leads  to  Spar.

As  he  entered  the  gate,  he  pointed  the  f i rearm  and  f i red

shots .   Accused  1  and  Sizwe  were  near  accused  3  when  he

entered  the  gate  and  they  were  10-12  metres  f rom  the

shel ter where they had stood af ter  exi t ing the Quantum.
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As  the deceased  on  count  2  was  s truck ,  the  wi tness

ran away.   The  shooting  cont inued  and  did  not  stop.   He ran

some  15  metres  and  fe l t  someth ing  st r ike  him  on  h is  back.

He  turned  around,  saw  accused  1  and  f i red  two  shots

towards accused 1.   

The J88 in  respect  o f  th is  witness’es gunshot  in jury,

was  handed  up  by  consent  as  EXHIBIT  O  and  ref lects  that

th is  wi tness  was  s truck  by  a  bul le t  in  h is  r ight  upper  back.

Accused  1  made  a  groaning  sound  af ter  the  wi tness  had

f i red  at  h im.   He  d id  not  see  where  accused  1  went

thereaf ter.

After  the  shoot ing  accused  3  went  to  the  gate  and

exi ted  the  rank.   He  ident i f ied  the  person  depicted  on

photographs  6,  7,  8  and  11  and  12  as  accused  3  and  th is

was  af ter  the  shoot ing.   At  the  ident i f icat ion  parade  the

witness pointed out accused 1,  accused 2 and accused 3.  

Both  the  wi tness  and  Buthelezi  possessed  9mm

Nor inco  f i rearms  at  the  t ime  and  the  wi tness  conf i rmed  that

he had a l icense to  possess same at  the t ime. 

 In  cross-examinat ion  he  s tated  that  he  was  the  l ink

between  the  leaders  of  Ngome  and  the  res idents  from

Ngome at  the hoste l .   S imi lar ly,  Buthelezi  was the l ink.

The  wi tness  was  invi ted  to  the  meet ing  by  the

Ngobesi 's  to  l is ten to the issue surrounding the problem with

the  Mahlabath in i  boys.   Notwi thstanding  the  fac t  that  he
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attended  the  meet ing wi th  Buthelezi ,  he  regarded  himself  as

a neutral  person and d id  not  take s ides.   He  decided that  he

would take th is  issue to  the highest author i ty.

When  Buthelez i  was  confronted  wi th  th is  issue  by

the  Ngobesi ’s ,  Buthelezi  s ta ted  that  th is  was  the  f i rs t  t ime

that  he had heard of  th is  issue.   He conf i rmed that  Buthelez i

informed  him  that  there  are  some  boys  referred  to,  that  he

needs to  see.   

Buthelez i  ment ioned  that  there  was  a  l is t  of  boys

names,  but  the  wi tness d id  not  see the l is t  be ing wr i t ten and

did  not  request  Buthelezi  to  see  i t .  I t  appeared  to  the

witness,  f rom Mzobanze 's  ut terances,  that  the  f ight  between

Mahlabath in i  and Nkuthu must cont inue.   

The  wi tness  d id  not  hear  the  fu l l  argument  between

Mzobanze  and  Buthelezi  as  he,  the  wi tness,  was  speaking

on the other  s ide to Slash and Mziyath i .   He d id  not  hear the

words,  ' le t  there be death ' ,  but  d id  hear  the  words,  ' let  there

be a f ight  i f  we have to f ight ' .

S lash and Mziyath i  were e lders and they were try ing

to  defuse  the  tension  between  Buthelez i  and  Mzobanze.

The  meet ing  was  disrupted  because  of  Mzobanze's  words

aforesaid and the others were attempt ing to calm Mzobanze.

I t  was  put  to  h im  that  Buthelez i  had  stated  that

three  persons  a l ighted  from  the  Quantum,  namely  accused

1,  Mal ihenja  and  Khubikane,  not  f ive  people  as  the  wi tness
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stated  ( inc lud ing  Mzwake  Nxumalo  and  Mzobanze).   The

witness  was  adamant  as  to  what  he  saw  and  maintained  h is

test imony.

The  wi tness  d isputed  that  the  two  persons  who

al ighted  from  the  back  of  the  bakk ie  jo ined  those  three  at

the  shel ter  thus  making  them  f ive  in  total .   The  wi tness

maintained  his  version.   The  wi tness  conf irmed  that  he  was

speaking on h is  ce l lular  te lephone near the bakkie .

When  asked  why  he  did  not  a lso  greet  accused  3

seated  in  the  bakkie,  i f  he  knew accused  3,  the  repl ied  that

i t  was  not  a  verbal  greet ing  to  anybody-he  waved  h is  hand.

He  conf irmed  that  he  said  in  ch ie f  that  he  waved  at  the

dr iver,  but  he also knew accused 3.

After  h is  greet ing,  the  bakkie  proceeded  to  the  side

at  the  Spar  and d isappeared behind the  Spar,  subsequent  to

the  other  two  having  d isembarked  f rom  the  back  of  the

bakkie .   When  the  wi tness  proceeded  back  to  the  shel ter

where  the  snooker  tab le  was,  h is  back  was  to  the  gate.   He

did  not  see accused  3's  c lothing  whi lst  he  was seated  in  the

bakkie ,  but  saw h is blue T-Shi r t .

I t  d id  not  take  2  minutes  for  accused  3  to  emerge

from  the  corner  carry ing  the  f i rearm  which  the  witness

bel ieved  to  be  an  AK47.   The  wi tness  d id  not  see  h im

disembark ing  from  the  vehic le .   The  windows  of  the  bakkie

were not  t in ted.   
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Al l  Buthelezi  said  to  the  wi tness  was,  'do  you  see

these  people ' ,  a t  the  s tage  when  the  bakkie  arr ived.   The

witness  did  not  brace  himsel f  for  war.   As  far  as  he  was

concerned  there  was  no  war  for  h im  and  he  would  not  know

who he has to  f ight.   

The  wi tness  stated  that  he  suspected  that  Buthelez i

could  be  a  target ,  and  not  h imsel f  as  he  works  at  the  tax i

rank  and  patrols  i t .   He  was  simply  inv i ted  to  the  meet ing

and  not  part  o f  the  al tercat ion.   When  he  saw  the  vehic les

arr iv ing  he  went  to  the  gate  as  he  did  suspect  that  there

could be t rouble.

However,  he  never  thought  or  expected  anyth ing

would  happen  and  he did  not  brace  himsel f  for  someth ing  to

happen.   The  wi tness  went  to  hospi ta l  before  the  pol ice

arr ived  at  the  scene.   When  he  made  his  s ta tement  he

informed the pol ice that  he had f i red shots at  the scene.

The  pol ice  d id  not  take  h is  f i rearm  as  at  that  s tage

he  had  been  hi jacked  of  h is  vehic le  and  h is  f i rearm  was

therein.   Af ter  h is  d ischarge  from  hospi ta l  he  remained  at

home, afra id,  not  leaving h is  home and wait ing for the pol ice

invest igat ing the matter  to approach h im.  

He  was  discharged  f rom  hospi ta l  the  day  af ter  the

inc ident  and  was  hi jacked  in  July  2019.   Ul t imate ly,  the

pol ice  approached  him  regard ing  th is  inc ident .   He  intended

report ing  the  incident  to  the  pol ice,  but  d id  repor t  same  to
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the headmen at  the hostel .   

He  conf i rmed  that  he  made  a  statement  to  the

pol ice  on  19  August  2019.   When  he  reported  the  h i jack ing,

the  pol ice  advised  his  that  there  is  a  po l iceman  handl ing

another  case,  namely  the  current  matter,  that  the  witness

needs to  meet with.   

He  did  in form  the  pol ice  about  the  current  matter

when  repor t ing  the  hi jacking,  but  the  invest igat ing  off icer  in

this  matter  has  not  as  yet  approached  the  wi tness.

Notwiths tanding  that  there  is  nothing  conta ined  in  th is

wi tness's  s ta tement  regarding  him  having  f i red  shots  dur ing

the  incident,  he  maintained  that  he  to ld  the  pol ice  of  th is

and that  he di rected his  f i rearm at accused 1.

At  the  t ime  of  the  inc ident ,  accused  1  and  accused

3  were  not  res id ing  at  Nguni  Hoste l ,  but  were  vis i t ing  there.

The  witness  v is i ted  his  fami ly  on  a  dai ly  basis  at  the  hostel

and would see accused 1 and accused 3 there on weekends.

Both  accused  1  and  accused  3  were  at  the  hostel  on  1  May

2019.

He  disputed  that  accused  1  f i red  randomly  and

stated that  he shot  towards the wi tness.  He fur ther disputed

that  accused  1  was  running  away  when  f i r ing.   He

maintained  that  he,  the  wi tness,  and  not  Buthelez i  shot

accused 1.   He d isputed accused 3 's vers ion that  he was not

at  the  scene  that  day,  sta t ing  that  he  knows  accused  3  and
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the la t ter  was there.

On  the  Court 's  quest ion ing,  he  stated  that  ne i ther

accused  1  nor  accused  3  were  par ty  to  the  meet ing.   The

persons  who  he  ment ioned  f i red  shots  are  those  he  saw

f i r ing.   There  may  have  been  others  who  a lso  f i red  shots.

When  he  saw  accused  1,  accused  1  was  shoot ing  at  the

witness.

He  has  not  fu l ly  recovered  from  his  in jury  in  that

there are days when he st i l l  suffers from pain.  

On  further  quest ioning  by  the  Defence,  i t  was  put  that

Buthelez i  said  he  saw  accused  1  and  accused  3  ins ide  the

Ngobesi  house at  the hostel  at  the  t ime of  the meet ing.   The

witness stated that  they were outs ide the house.

The  State  then c losed i ts  case.   Af ter  the  closure  of

the  State 's  case,  Mr  Mthembu  advised  the  Court  that  both

accused  e lected  not  to  test i fy  and  to  c lose  the ir  respect ive

cases.   He  advised  the  Court  that  he  had  explained  the

impl icat ions  thereof  to  the  accused  and  the  fact  that  the

Court  wi l l  in  such  case  have  to  determine  the  matter  so lely

on  the  ev idence  before  i t ,  namely  that  of  the  State

witnesses.

The  Court  requested  the  interpreter  to  interpret

same  to  the  accused,  which  was  done,  and  the  accused

indicated  that  they  understood.   They  then  conf i rmed  to  the

Court  that  they  did  not  wish  to  test i fy  in  the ir  respect ive
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defences.  

The Defence closed i ts  case.  

 Counsel  subsequent ly addressed the Court  in argument .

I t  is  t r i te  that  in  a  c r iminal  t r ia l  the  onus  of  proof  is  on  the

State  to  prove  i ts  case  beyond  reasonable  doubt .   This  is

indeed a st r ingent  test ,  but  is  appl ied in  order  to  ensure that

only  the  proven  gui l ty  are  convicted.   I t  is  fur ther  t r i te  that

the  Court  is  required to  adopt  a  hol is t ic  approach  in  respect

of  the  ev idence,  and  i ts  assessment  thereof ,  and  to  use  a

common sense approach.

I t  is  not  suff ic ient  i f  the  gui l t  of  the  accused

appears  possib le  or  even  probable,  thei r  gui l t  must  be

proven  beyond  reasonable  doubt.   See  genera l ly  in  th is

regard  S v  Hadebe  and  Others  1998  (1)  SACR 422  (SCA),  S

v  Van  Der  Meyden  1999  (1)  SACR  447  (SCA),  S  v  Phal lo

and  Others  1999  (2)  SACR  558  (SCA),  S  v  Van  Aswegen

2001  (2)  SACR  97  (SCA),  S  v  Shackel l  2001  (2)  SACR  185

(SCA) and S v Chabala la  2003 (1)  SACR 134 (SCA).

Regard ing  the  fa i lure  of  the  accused  to  test i fy.

Whi ls t  they  have  a  r ight  not  to  test i fy,  the  nature  of  the

damning  ev idence  against  both  of  them certain ly  resulted  in

a  case  that  they  had  to  answer  to .   However,  and

notwi thstanding  their  fa i lure  to  test i fy,  the  st r ingent  onus  on

the  State  remains  the  same  and  is  in  no  manner  al tered  or

d imin ished.   See  S  v  Boesak  2001  (1)  SACR  912  (CC),
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Mphanama  v  S  (Case  no  1107/2020)  ZASCA  11,  an

unrepor ted  judgment  of  the  SCA  handed  down  on  24

January 2022.

I t  is  t r i te  that  versions  put  on  their  behal f  by  the ir

legal  representat ive  do  not  const i tute  evidence,  un less  and

unt i l  same is  test i f ied  to  by  the  accused.   Mr  Mthembu is  an

exper ienced  counsel  and  advised  the  cour t  that  he  had

expla ined  to  the  accused  the  impl icat ions  of  thei r  fa i lure  to

test i fy.   

The Court  ensured that  the accused understood that

i t  could  in  such  c ircumstances  only  determine  the  matter  on

the  ev idence  before  i t ,  namely  that  adduced  by  the  State.

Notwiths tanding  that  their  vers ions  put  are  not  evidence

before  th is  Court ,  the  Court  makes  the  fo l lowing

observat ions:

I t  was  put  that  accused  1,  having  been  shot  and  in jured  by

Buthelez i ,  was  hospi ta l ised and or  had  to  receive  t reatment.

He  f led  home  and  the  fo l lowing  day  le f t  to  Nkuthu  in  KZN

and received  treatment  there.   I t  is  surpr is ing  that  he  le f t  to

Nkuthu  and  did  not  seek  treatment  in  the  many  local

hospi ta ls  or c l in ics.   

I t  is  suspic ious  that  on  h is  vers ion,  he  went  to  the  taxi  rank

to  meet  the  ers twhi le  accused  2,  the  lat ter  being  one  of  the

people  the  compla inants  say  were  in  the  group  that  shot  at

them.  
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Accused  1's  vers ion  that  i t  was  Buthelez i  who  had  shot  and

injured  h im  was  denied  by  Buthelez i  who  had  test i f ied  that

he  had  f i red  in to  the  ai r,  and  i t  was  Luthul i 's  evidence  that

he h imself  had shot  and in jured accused 1.

Regard ing  accused  3's  vers ion  that  he  was  not  there  on  the

day in  quest ion,  and had never hi therto been to Vosloorus or

Nguni  Hostel .   I t  is  c lear  f rom  the  ev idence  of  the

compla inants  that  they  knew  him  f rom  the  hostel  having

seen  h im there  on  var ious  occasions  at  the  res idence  of  the

Ngobesi 's .

Fur ther,  that  he  present  there  on  the  morning  of  the

inc ident  when the meet ing took p lace.   

Both  Buthelez i ,  and  Luthul i  in  part icu lar,  were  impressive

witnesses.   I t  is  c lear  to  the  Court  that  they  were  s imply

test i fy ing to what  occurred and as to  what they observed.

There  was  no  attempt  to  exaggerate  their  ev idence

or  fa lsely  further  impl icate  the  accused,  which  they  could

easi ly  have  done.   They  were  cross-examined  extensively

and  nothing  mater ia l  emanated  therefrom  that  adversely

affec ts the st rength of  the State 's  case.

The  Court  f inds  them  to  be  honest  witnesses,  there

is  no  reason to  disbel ieve  them and the ir  evidence is  fur ther

independent ly  corroborated  in  mater ia l  respects.   There  is

no  evidence  of  any  i l l  feel ing  or  bad  blood  between

themselves and the accused pr ior  to  the day  in  quest ion and
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pr ior  to  the  shoot ing  later  that  day  and  noth ing  of  th is

nature was put  to them by the Defence.   

I t  must  be  noted  that  whi lst  Buthelez i  emanated

from  Mahlabath in i ,  Luthul i  d id  not  and  there  would  be  no

reason  for  h im  to  impl icate  the  accused  who  emanate  from

Nkuthu.   The  Court  f inds  that  the  cr i t ic isms  level led  against

them  dur ing  argument  are  nei ther  mater ia l  nor  re levant  and

do not impact  upon their  credib i l i ty.   

The  Cour t  f inds  that  i t  immater ia l  whether  or  not

accused  1  and  accused  3  res ided  at  Nguni  Hoste l  a t  the

t ime  of  the  inc ident.   What  is  re levant  is  that  both

compla inants  saw  them  regular ly  there  at  the  Ngobesi

family,  including  on  the  morn ing  of  the  incident  when  they

attended the meet ing.

I t  was  not  d isputed  on  behalf  of  accused  1  that  he

was  regular ly  a t  the  Ngobesi  family.   I t  is  fur ther  i r re levant

whether  accused  1  and  accused  3  where  inside  or  outs ide

the  residence  at  the  t ime  of  the  meet ing.   What  is  re levant

is  that  both  complainants  test i f ied  that  both  accused  were

present .

There  is  the  inconsis tency  between  the

compla inants  as  to  the  number  of  people  who  a l ighted  from

the  Quantum  vehicle  and  stood  under  the  shelter,  Buthelez i

s tat ing  that  i t  was  three  of  the  f ive  people  there in  and

Luthul i  s ta t ing that  a l l  f ive had a l ighted.   
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Discrepancies  of  th is  nature  are  to  be  expected

where  di fferent  eyewitnesses  give  an  account  of  the  same

incident ,  in  an  intense  and  mov ing  scene.   See  S  v  Sitho le

2006  JDR  0739  (SCA).   Th is  may  possibly  be  argued  is  a

mater ia l  cont rad ic t ion  were  accused  1  not  inc luded  in  those

who a l ighted.

However  i t  is  the  ev idence  of  both  complainants

that  accused  1  d id  a l ight  f rom that  vehic le ,  coupled  wi th  the

fact  that  h is  ident i ty  is  not  in  issue.   Even  i f  the  Court  were

to  accept  that  the  complainants  d id  not  in form  the  pol ice

that  they  f i red  shots  wi th  thei r  own  l icenced  f i rearms,  they

were  cer ta in ly  legal ly  ent i t led  to  shoot ,  g iven  the  l i fe

threatening  s i tuat ion  confront ing  them  and  the  fa i lure  to

inform the  pol ice  would  not  detract  f rom the  veraci ty  o f  the ir

test imony or thei r  credibi l i ty.

What  is  c lear  f rom thei r  evidence  is  that  on  the  day

in  quest ion  they  attended  the  meet ing  at  approx imately

11h00  at  the  hostel  at  Mzobanze  Ngobesi 's  request.   The

lat ter  threatened  Buthelezi .   Several  hours  la ter  and  at

approximate ly  14h00  the  assai lants,  who  the  complainants

knew,  arr ived  at  the  tax i  rank  where  the  compla inants  work

and were present.

The assai lant  were al l  armed and opened f i re  on the

compla inants .   This  occurred in  broad day l ight,  at  very c lose

range,  and  there  was  nothing  obstruct ing  the  respect ive
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views  of  the  complainants.   The  assai lants  then  le f t  the

scene.   In  these  c i rcumstances  there  is  no  issue  regarding

possible  mistaken ident i f icat ion.  

The  Court  at taches  l i t t le  i f  any  weight  to  the

evidence  pertain ing  to  the  ident i f icat ion  parade.   I t  is

ev ident  f rom the  photographs  that  accused  1  and  accused  3

stood  out  proverbial ly  ' l ike  sore  thumbs'  f rom  the  other

suspects on the l ine up. 

Whi ls t  th is  parade  may  have  been  necessary  to

ascer ta in  the  ident i ty  of  accused  3,  i t  was  never  speci f ical ly

put  to  the  compla inants  that  they  do  not  know  accused  3

and that  he does not  know them.  

Both  complainants  test i f ied  that  they  knew  accused  1.  This

was  not  d isputed  and  the  parade  was  unnecessary

pertain ing to  h im.   See R v Dladla  1962 (1)  SACR 307 (A),  S

v  Bai ley  2007  (2)  SACR  1  (C),  Arendse  v  S  [2015]  ZASCA

131  (SCA)  and  Abdul lah  v  S  (  Case  no  134/2021)  ZASCA a

decis ion of  the SCA del ivered on 31 March 2022) .   

Notwi thstanding  the  fac t  that  there  was  no  expert

ev idence  that  the  person  depicted  in  the  v ideo  footage  is

accused  3,  one  does  not  need  to  be  an  expert  to  observe,

as  th is  Cour t  d id,  g iven  the  clar i ty  o f  same  and  the  st r ik ing

simi lar i t ies  and  resemblance,  that  the  person  depicted  is

indeed accused 3.

There  is  fur ther  no  ev idence  before  th is  Cour t  that
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accused  3  has  an  ident ical  twin  brother.   I t  is  fur ther  c lear ly

v is ib le  from  the  photographs  taken  f rom  the  footage  that

accused  3  was  in  possess ion  of  an  automat ic  f i rearm  or

weapon  and  there  is  the  admit ted  bal l is t ic  ev idence  of

cart r idges from an automat ic  weapon found at  the scene.   

There  is  fur ther  the  admit ted  bal l is t ic  ev idence  of

cart r idges  f rom  accused  1 's  l icenced  f i rearm  found  at  the

scene.   

Regard ing  counts  1  and  2.  I t  is  c lear  f rom the  ev idence  that

the  in tent ion  was  to  k i l l ,  at  the  very  least ,  the  complainant

Buthelez i .

I t  is  fur ther  c lear  f rom  the  evidence  that  there  was

planning  and  that  several  hours  had  passed  from  the  fa i led

meeting  to  resolve  the  issue,  at  which  meet ing  Mzobanze

Ngobesi  had ut tered the  threat  o f  death  to  Buthelezi .   Whi lst

Buthelez i  was  the  target ,  he  was  in  the  company  of  other

people,  inc lud ing  the  two  deceased,  when  the  f i r ing

commenced. 

Clear ly  the  legal  in tent ion  in  respect  o f  the  murder

of  the  two  deceased  was  in  the  form  of  dolus  eventual is .

Par t  I  o f  schedule  2  of  the  minimum  sentence  legis lat ion

does  not  speci fy  that  the  in tended  v ict im  has  to  die  in  order

for  same  to  be  appl icable.  In  other  words,  Buthelezi  d id  not

have  to  d ie  as  the  murder  v ict im  for  th is  sec t ion  to  be

invoked  in  respect  o f  the  deceased  in  counts  1  and  2.   The
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two  deceased  were  murdered  in  the  course  of  the  execut ion

or  furtherance  of  a  common  purpose  or  conspi racy,  namely

to murder Buthelezi .

I t  does not  matter  fur ther  who of the assai lants f i red

the  fatal  shots  or  with  which  f i rearm  they  were  f i red.   The

doctr ine  common  purpose  having  been  al leged  in  the

indictment ,  is  appl icable,  and  there  was  no  ev idence  to

d ispute  same  or  that  there  was  no  pr ior  agreement  to  k i l l

Buthelez i .

In  the  c ircumstances,  subsect ion  (d)  of  Par t  I  o f  Schedule  2

of Act  105 of  1997 appl ies.

 Regarding  count  3.  In  the  course  of  argument,  counsel  for

the  State  conceded  that  there  was  no  evidence  to  suppor t  a

convict ion  on  count  3 ,  the  compla inant  being  avai lable  but

refusing to  test i fy.

Regard ing  counts  6  and  7.   Counts  6  and  7  perta in

to  the  f i rearm  in  possession  of  accused  3.   I t  is  common

cause  that  accused  1  had  a  l icence  in  respect  of  h is  own

f i rearm.   The  State  submit ted  that  accused  1  also  be

convicted  on  counts  6  and  7  on  the  basis  of  jo in t

possession.   

For  th is  to  occur,  f i rst ly  accused  1  must  have  had

the  intent ion  to  exercise  possess ion  of  accused  3's  f i rearm

through  accused  3,  and  secondly,  the  actual  detentor,

accused  3,  must  have  had  the  in tent ion  to  possess  h is
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f i rearm on behal f  o f  accused 1.

However,  mere  knowledge  by  accused  1  that

accused  3  was  in  possession  of  h is ,  that  is  accused  3 's

f i rearm,  and  even  acquiescence  by  accused  1  in  i ts  use  to

commit  the  offence,  is  not  suff ic ient  to  make  accused  1  a

jo int  possessor.   

See  S  v  Nkosi  1998  (1)  SACR  284  (W),  S  v  Mbul i

2003  (1)  SACR  97  (SCA),  S  v  Ramoba  2017  (2)  SACR  353

(SCA).   The  State  has  fa i led  to  proof  these  requirements

aforesaid.   The  fur ther  fac t  that  accused  1  possessed  h is

own f i rearm tends to negate such in tent ion.   

Counsel  for  the  Defence  argued  that  the  State  had

fai led  to  prove  that  the  f i r ing  mechanism  of  the  fu l ly

automatic  weapon  was  funct ional.   The  State  submit ted  that

whi ls t  there  was  no  bal l is t ic  proof  thereof ,  that  same  could

be inferred f rom the ev idence.  

 The Court  is  required to  use a common sense approach. 

Both  complainants  test i f ied  to  on ly  accused  3  being

in  possession  of  an  automat ic  weapon  and  that  he  f i red

same.   The  other  shooters  wielded  handguns.   The  admi t ted

st i l l  photographs  in  EXHIBIT  F  depict  accused  3  in

possession of  same.  

The  bal l is t ic  ev idence  conf i rms  that  two  car tr idges

from  such  a  weapon  were  found  on  the  scene.   The  Court

f inds  that  th is ,  and  in  the  absence  of  any  ev idence  that
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accused  3  had  a  l icence  to  possess  same  or  any  ev idence

from  accused  3  to  counter  that  of  the  complainants,

const i tu tes  proof  beyond  reasonable  doubt  o f  accused  3 's

possession of  same.

Accused  1,  Mr  Mpanza,  on  counts  1  and  2  you  are

found  gui l ty  as  charged.   On  count  3  you  are  found  not

gui l ty.   On  counts  4  and  5  you  are  found  gui l ty  as  charged.

On counts 6 and 7 you are found not  gu i l ty.

Accused  3,  Mr  Si thole,  on  counts  1  and  2  you  are

found  gui l ty  as  charged.   On  count  3  you  are  found  not

gui l ty.   On  counts  4,  5,  6  and  7  you  are  found  gui l ty  as

charged.   

-  -  -  -  -  -  -  -  -  -  -  -

…………………………

KARAM AJ

JUDGE OF THE HIGH COURT 

DATE  :   ……………….
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