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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  23662/2018 

DATE  :  16-08-2023  

In the matter between

N KODISANG TRUST Plaint i ff

and

RICHARD SOLOMON MOHOMANE & 6 THERS Defendant

J U D G M E N T

YACOOB,  J  :    The  appl icant  seeks  reconsideration  of  an

order granted on 21 July  2023 in terms of  Ruly 6(12)(c) ,    on

the  basis  that  the  order  on  21  July  was  granted  in  his

absence.   However,  i t  is  common  cause  that  the  appl icant

was  represented  in  those  proceedings.   There  is  a  dispute

about  the  reason  h is  counsel  was  not  present  at  the  t ime

when the order  was granted.  

The  appl icant  s ta tes  in  the  founding  aff idavi t  that
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neither  the  attorney  nor  the  cl ient  was  present  in  cour t  and

therefore  Mr  Mkhize,  the  appl icant ’s  counsel ,  could  not

execute  the  instruct ion.   Th is  makes  no  sense.   Mr  Mkhize

on  the  appl icant ’s  own  papers  had  an  ora l  inst ruct ion  and

there was no reason why he could not  remain in court .   

The respondent ’s  vers ion  is  that  Mr  Mkhize  excused

himsel f .   Mr  Mkhize  in  cour t  f rom  the  bar  said  that  he  was

excused  by  Wanless,  AJ,  who  to ld  him  that  he  could  not

appear wi thout  a wr i t ten instruct ion.   

That  these  being  appl icat ion  proceedings  I  must  go

on  the  respondent ’s  vers ion.  Nevertheless ,  I  g ive  Mr  Mkhize

the  benef i t  o f  the  doubt  on  the  reason  why  he  le f t  the  court

may be appropr iate  s ince the  t ranscr ipt  can be obtained and

the  respondent  can  then  take  appropr iate  s teps.   This

despi te  the  fact  that  Mr  Mkhize’s  very  appearance  in  th is

cour t  amounted  to  a  misrepresentat ion,  s ince  he  appeared

in  s i lk  robes,  and on being  quest ioned,  c la imed,  fa lsely,  that

he  had  obtained  si lk  in  2021.  He  also  to ld  the  court  he  was

paying  an  amount  in  fees  to  the  Legal  Pract ice  Counc i l  that

bears  no  relat ion  to  the  actual  fees  that  are  levied  by  the

Counci l .  Nevertheless ,  in  order  not  do  an  in just ice  to  M

Mkhize ’s  c l ient,  I  determined  that  I  should  at  least  cons ider

the issues raised.

The appl icant  a lso c la ims in  his  f ind ing aff idavi t  that

he  d id  not  f i le  an  answer ing  aff idavi t  as  ordered  by  Judge
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Wanless  because  he  could  not  proper ly  instruct  h is  a t torney

because he was not present  in  Johannesburg.   I t  is  not c lear

whether  “he”  re fers  to  the  attorney  or  the  appl icant .   This  is

not  a  val id  reason  for  fa i lure  to  comply,  as  arrangements

could have been made and condonat ion sought .   

The  respondents ’  a t torneys  were  in  e-mai l  contact

and  there  is  no  evidence  that  the  appl icant ’s  a t torney  made

any at tempt to deal  wi th the issue.   

I  am  not  sat is f ied  that  the  order  was  taken  by

defaul t  or  in  the  absence  of  the  appl icant.   However,  in

order  to  avoid  any  patent  in just ice,  I  have  considered  the

mer i ts  o f  the  appl icat ion  to  ensure  that  there  is  noth ing  that

requires jud ic ia l  at tent ion.

The appl icant  seeks to  reconsider  an  order  that  was

granted  which  stayed  an  evic t ion  order  granted  in  2020

against  a  Mr  Pooe.   The  appl icant  c la ims  he  is  the  owner  of

the proper ty  and was wrongly done out  of  h is  proper ty.   

The  order  granted  on  21  July  s tays  the  ev ict ion

order  pending  a  rec iss ion  appl icat ion  which  was  lodged  by

the  respondents  in  2022.   The  appl icant  a lso  in  argument

raised  Rule  15  saying  that  the  respondents  were  not  part ies

to  the  or ig inal  appl icat ion  and  therefore  they  needed  to

obta in  an order  jo in ing them before they could be heard.   

I  d isagree.   They  are  c lear ly  a ffected  persons  and

were  ent i t led  to  approach  the  Court .   A  person  cannot  be
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evic ted by an order evict ing a d i fferent person.  

The  quest ion  of  ownership  is  not  for  th is  Cour t  to

determine.   There  is  a  c lear  d ispute  of  fact  on  the  say  so  of

the  par t ies ,  adn  the  t i t le  deed  shows  that  the  appl icant  is

not at  the moment  the reg istered owner.   The fact  that  the

appl icant  seeks  an  invest igat ion  in to  the  issue  of  how  he  is

no  longer  the  owner  conf i rms  that  he  is  not  at  th is  t ime  the

regis tered  owner.   The  basis  on  which  he  seeks  the

reconsiderat ion,  that  he  is  the  owner  and  is  exercis ing  h is

ownership r ights,  is therefore not  estab l ished.

The  appl icant  a lso  submits  that  because  the

evic t ion  appl icat ion  was  served  on  the  second  respondent

before  i t  was  granted  because  he  was  already  res ident  on

the  proper ty,  that  somehow changes  th ings.   That  is  not  the

case.   The  ev ic t ion  appl icat ion  was  not  agains t  the  second

respondent  nor  was  the  ev ic t ion  order  against  the  second

respondent .   The  second  respondent  could  not  be  expected

to  oppose  or  respond  to  court  proceedings  that  had  nothing

to do wi th  him.

This  again  conf l icts  with  the  submiss ion  that  the

second  respondent  or  the  respondents  are  not  par ty  to  the

proceedings  and  therefore  because  they  have  not  sought  to

be  jo ined  do  not  have  locus  standi .   One  cannot  on  one

hand  argue  that  one  can  ev ic t  an  occupant  wi th  th is  order

and  on  the  other  hand  that  the  same  occupant  does  not
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have locus standi  to  s tay the order.  

The appl icant  a lso  s tates  that  the  order  was a lready

executed  and  that  the  Court  made  a  mistake  in  grant ing  the

order  stay ing  the  ev ic t ion.   There  is  no  evidence  of  that  on

the  papers  and  in  any  event  the  order  that  was  granted  was

a  spol iat ion  order.  Even  i f  the  correc t  person  was  being

evic ted,  they  would  have,  i f  they  had  grounds,  been  ent i t led

to seek a spol iat ion order  on an ex tremely urgent  basis .   

The  appl icant  makes  an  al legat ion  wi th  no  evidence

at  a l l  presented  about  the  nature  of  the  trust  which  is  the

f i rst  respondent .   That  a l legat ion  is  not  suppor ted  by  any

evidence and there is no need to take any not ice of  i t .   

In  any  event  the  second  respondent  who  was  the

second  appl icant  in  the  appl icat ion  to  s tay  the  ev ic t ion  st i l l

has  locus  standi  as  he  is  a  person  who  was  sought  to  be

evic ted.   

There  is  absolutely  noth ing  in  the  rather  convoluted

founding  aff idav it  that  changes  the  fac tua l  sta te  of  affa i rs

which is that ev ict ion order was granted against  a Mr Pooe.

The  second  respondent  is  the  person  against  whom

the  order  was  sought  to  be  executed  and  an  ev ict ion

appl icat ion  must  be  brought  agains t  h im  i f  he  is  to  be

evic ted.   The  appl icant  d id  not  br ing  an  appl icat ion  against

h im.   The  appl icant  brought  and  obtained  an  order  ev ic t ing

Mr  Pooe  and  that  is  i r re levant  to  whether  the  second
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respondent  is  ent i t led  to  remain  on  the  proper ty.   The  order

d id not a l low the evict ion of the second respondent .  

Therefore,  even  i f  the  appl icant  was  not

represented or present at  the t ime the order was granted,  he

has not  made out a case for  reconsiderat ion.  

Mr Mkhize submits  that  costs should be reserved i f  I

f ind against  h is  c l ient.   I  see no reason for  that  because th is

appl icat ion  does  not  at  a l l  make  out  the  case  for  the  re l ief

sought.   

Ms  Delport  for  the  respondents  asks  for  cost  de

bonis  propr i is .   That  was  not  sought  in  the  answering

aff idavi t  and  the  appl icants’  legal  representat ives  have  not

had  an  opportuni ty  to  substant ive ly  respond  to  such  a

request .   

I t  is  t rue  that  the  Court  has  the  discret ion  to  grant

such  an  order  where  misconduct  is  patent  however  in  my

view  there  is  some  doubt  about  what  exact ly  happened,  and

I  do  not  have  access  to  the  recording  of  what  happened  in

cour t  on  the  prev ious  occas ion,  so  I  am  not  in  a  pos it ion  to

make  an  order  de  bonis  propr i is .  Taking  in to  account  that

there  was  no  such  request  in  the  answer ing  aff idavi t ,   I  w i l l

not grant  that  request .  

 For  these  reasons,  the  appl icat ion  is  d ismissed  wi th  costs

on an at torney and c l ient  scale.  

-  -  -  -  -  -  -  -  -  -  -  -
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…………………………

YACOOB,  J

JUDGE OF THE HIGH COURT 

DATE  :21  September  2023
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