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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG 

CASE NO:  069952/2023

DATE  :  2023-07-25

In the matter between

VUSELELA SECURITY SPV (RF) PTY LTD Appl icant 

and

LIZOXOLA PROPERTIES PROPRIETARY LIMITED & ANOTHER

Respondent 

JUDGMENT EX TEMPORE   

WILSON, J  :   

I  have  in  f ront  o f  me  a  draft  order  in  th is  matter,

paragraphs  1  and  3  of  which  are  agreed  to  between  the

part ies.   The only  issue I  am asked to  decide is  the quest ion
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of  whether  or  not  the  f i rst  and  second  respondents  should

be  required  to  pay  the  costs  of  th is  appl icat ion  on  the  scale

as between at torney and cl ient .   

The  basis  on  which  Mr Cook argues  that  the  costs

order  should  be  made  on  a  scale  as  between  attorney  and

cl ient  is  that  th is  order  and  the  appl icat ion  ar ise  out  of  the

enforcement  of  a  mortgage  bond,  the  provis ions  of  which

make  clear  that  in  the  event  that  any  legal  ac t ion  is

necessary  to  enforce  i t ,  an  attorney  and  own  cl ient  costs

order  wi l l  fo l low.   Mr  Cook,  for  reasons we need not  t raverse

at  the moment,  seeks only  a  costs  order  on the attorney and

cl ient  scale.   

I t  is  t r i te  that ,  a l though  an  agreement  to  pay  costs

on  such  a  scale  does  not  b ind  a  Court ’s  d iscret ion,  a  Cour t

wi l l  genera l ly  g ive effect  to  an agreement to  pay costs in  the

event  o f  a  contract  having  to  be  enforced  unless  there  are

reasons to  depar t  f rom that genera l  pr inc ip le .   

The  f i rst  and  second  respondents ’  at torney  asks

that  I  not  mulc t  the  second  respondent  in  the  costs  on  the

scale  provided  for  in  paragraph  2  of  the  order.   But  h is

hear t fe l t  and  robust  submiss ions  are  unfortunate ly  not

grounded in any facts that  are avai lab le  on the papers.  

The  d i ff icul ty  then  is  that  I  have  no  factual

foundat ion  on  which  to  exerc ise  a  discret ion  not  to  give

effec t  to the agreement  to  pay costs on a h igher  than normal
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scale,  and  despi te  the  submiss ions  of  the  second

respondent ’s  at torney,  wi th  which  I  have  a  degree  of

sympathy,  there  is  no  basis  in  th is  case  on  which  to  re fuse

to  g ive  effect  to  the  agreement.  For  that  reason  I  wi l l  d i rect

that  the  f i rst  and  second  respondents  pay  the  appl icant ’s

costs  on  the  scale  as  between  at torney  and  cl ient.   That

order  being embodied in  a  draft  which I  shal l  present ly  make

an order of  Court  which is otherwise agreed to.   

Accord ing ly  I  make  an  order  in  terms  of  the  draf t

handed  up  by  counsel ,  which  I  have  s igned,  dated  and

marked X.   I  hand down the order.   

-  -  -  -  -  -  -  -  -  -  -  -  -  -  -

…………………………

WILSON, J  

JUDGE OF THE HIGH COURT 

DATE  :   25  JULY 2023
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