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Editorial note: Certain information has been redacted from this judgment in
compliance with the law.

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO  :  066657/2023

DATE  :  18-07-2023

In the matter between

E A L-B Applicant

and

A V M Respondent

JUDGMENT

YACOOB J:

This  matter  comes  before  me  on  an  urgent  basis  in  the

family  cour t .  The  appl icant  seeks  an  order  that  the  minor

ch i ldren  of  the  par t ies  pr imary  res idence  be  with  him,  and

that  the  respondent  is  on ly  ent i t led  to  superv ised  access  to

them.  The  respondent,  in  a  counter  appl icat ion,  seeks  an

order  that  the  appl icant  is  in  contempt  of  the  Court  Order

current ly  govern ing  the  ch i ldren’s  res idence  and  the  par t ies ’

access  to  them,  and  seeking  the  return  of  the  chi ldren  to
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her.  

By  the  end  of  the  hear ing  of  the  matter,  par t ies  are  ad  idem

on  the  mer i ts  of  what  must  happen  to  the  ch i ldren  at  th is

moment  in  t ime.  What  remains  for  me  to  determine  are  the

urgency  of  the  main  appl icat ion,  the  meri ts  of  the  contempt

appl icat ion and the quest ion of costs .  

On urgency I  am sat isf ied that  the appl icant  shows that

he  did  not  ser iously  cons ider  the  matter  urgent .   The

aff idavi t  i tsel f  sets  out  the  issues  reaching  back  to  2016

which  would  be  i r re levant  i f  the  mat ter  was  t ru ly  urgent .   I f

the  matter  was  tru ly  urgent  and  the  real  issue  was  the

al legat ions  against  Mr  Masters  the  appl icant  could  easi ly

have  been  in  court  on  3   July  on  ex  par te  basis  for  an

inter im  order  or  ru le  nis i  that  he  be  a l lowed  to  keep  the

chi ldren with him.

I t  was  also  submit ted  in  th is  cour t  that  the  appl icant

only  to ld  the  chi ldren’s  mother  a t  14h38  on  4  Ju ly  that  she

is  not  get t ing the chi ldren back because that  is  when he f i rst

real ised  that  the  matter  was  urgent.   Th is  is  inconsis tent

wi th  the  e-mai l  between  him  and  his  a t torney  on  5  July

which  shows  that  the  only  t ime  that  he  actual ly  dec ided  to

come to court  urgent ly was on 5 July.

The  appl icant ’s  own  conduct  shows  that  he  d id  not

consider  the  matter  urgent,  and  tak ing  into  account  that  the

main  complaints  are  of  the  manner  in  which  the  Masters
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conduct  themselves  as  parents ,  I  am  sat is f ied  that  he  has

not estab l ished urgency for h is appl icat ion.

That  being  sa id,  the  Court  cannot  turn  a  bl ind  eye  to

the  k ind  of  a l legat ions  that  are  made  and  that  is  why  i t

would  never the less  be  necessary  for  the  Court  to  order

some  kind  of  re l ie f .  The  nature  of  that  re l ief  has  now  been

agreed by the par t ies.

As  far  as  contempt  is  concerned  the  appl icant ’s

conduct  as  shown in  the  manner  in  which  he  l i t igated  and in

the  content  of  h is  own papers  shows  that  he  is  h igh  handed

and  has  l i t t le  regard  for  anybody  else  inc luding  the  mother

of  h is  ch i ldren.   He  even  accepted  his  promot ion  wi thout

apparent ly  f i rst  consider ing  the  effect  on  the  minor  ch i ldren

or  discuss ing  wi th  the ir  mother  what  the  effect  would  be.

He  dic ta ted  what  steps  would  be  taken  on  4  Ju ly,  wi thout

having any d iscussion wi th the respondent .

In  my  v iew  the  fact  that  he  d id  not  immediately

communicate  wi th  the chi ldren’s  mother  on  f inding  out  these

al legat ions;  that  he  was  not  open  wi th  her  immediately

regarding  whether  she  would  col lect  them  or  not,  and  that

the  decis ion  to  br ing  the  urgent  appl icat ion  was  only  made

later,  te l ls me that  h is act ions were not  bona f ide .  

However,  the  quest ion  of  whether  the  disregard  of  the

Court  order was wi l fu l  is  a subject ive one.   

Mr  Lockhart -Barker ’s  conduct  is  very  much  on  the
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border l ine.   There  is  a  smal l  possib i l i ty  that  he  acted  in

d isregard  of  the  Court  order  in  good  fa i th .   He  c lear ly  d id

d isregard  i t  and  he  clear ly  d id  that  del iberate ly,  however  I

g ive  h im  the  benef i t  of  the  doubt  that  i t  may  have  been  in

good fa i th for the protect ion of  h is chi ldren.

That being sa id he must consider  himsel f  warned.   This

judgment  wi l l  be  t ranscr ibed  and  the  mother  of  the  ch i ldren

would be able to  use i t  against  h im i f  he choses to  disregard

the  Court  order  again.   I  am  sure  that  i t  wi l l  count  against

h im.

As  far  as  costs  are  concerned  taking  into  account  Mr

Lockhart -Barker ’s  conduct  I  am  sat isf ied  that  he  should

have  to  pay  the  costs  of  both  the  main  appl icat ion  and  the

urgency  appl icat ion.   For  these  reasons  I  grant  an  order  in

terms of  the draf t .

- - -- -- -- -- -- -- -- -- -- -- -- -- -- - - -- --

…………………………

YACOOB, J  

JUDGE OF THE HIGH COURT 

DATE  :   ……………….
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