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WANLESS             AJ         
 
Introduction

[1] In  th is  matter,  NDIVHUWO  LIFAMISA,  adult  male  ( " the  First

Plaint i f f " ) ;  MELUSI  ZWANE,  adul t  male  ( " the  Second

Plaint i f f " ) ;  GEZANI BALOYI,  adul t  male ( " the Third  Plaint i f f " )

and THOKOZANI DLADLA,  adult  male  ( " the Four th  Pla in t i f f " )

inst i tu ted an act ion in  th is  Court  against  ESKOM HOLDINGS

SOC LIMITED ( " the  Defendant" ) .   For  ease  of  re ference  the

First  to  Four th  Pla in t i ffs  inclus ive  wi l l  s imply  be  referred  to

as  " the  Plaint i f fs"  in  th is  judgment.   I t  is  noted  that  in  the

Plaint i ffs '  Part iculars  of  Cla im  ESKOM  HOLDINGS  SOC

LIMITED is  c i ted  there in  as  the  "Second"  Defendant .   Whi ls t

th is  is  c lear ly  an  error  and  nothing  mater ia l  turns  thereon

since  there  is  only  one  defendant  in  the  act ion,  ment ion  is

made  thereof  s ince  i t  is  indicat ive  of  the  lack  of  care  taken

in the pleading of the case on behal f  of  the Pla in t i f fs.

[2] The  Defendant  has  taken  except ion  to  the  Plaint i f fs '

Part iculars  of  Cla im  on  the  basis  that  these  Par t icu lars  of

Claim  are  vague  and  embarrassing  and/or  lack  averments

which  are  necessary  to  sus tain  a  cause  of  act ion.   The  f i rs t

complaint  is  in  respect o f  subparagraphs  7.1 to  7.5 inclusive

of  the  Part iculars  of  Cla im  in  that  they  do  not  set  out  the
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Plaint i ffs '  cause  of  ac t ion  purported ly  based  in  del ic t .   The

second  complaint  by  the  Defendant  is  that  the  Plaint i ffs '

c la im  for  damages,  as  set  out  in  subparagraph  7.6  of  the

Part iculars  of  Cla im  are  vague  and  embarrassing  and/or

lack  averments  necessary  to  sus ta in  a  cause  of  act ion.   Put

s imply,  the defendant avers i t  is  unable to plead thereto.

[3] I t  was  always  the  intent ion  of  th is  Court  to  del iver  a  wr i t ten

judgment  in  th is  matter.   In  l ight  of ,  in ter  a l ia ,  the  onerous

work load  under  which  th is  Cour t  has  been  placed,  th is  has

simply  not  been  possib le  wi thout  incurr ing  further  de lays  in

the  handing down thereof .   In  the premises,  th is  judgment is

being  del ivered  ex  tempore .   Once  i t  is  t ranscr ibed,  i t  wi l l

be  "conver ted",  or  more  correc t ly  " t ransformed",  in to  a

wr i t ten  judgment  and  prov ided  to  the  par t ies.   In  th is

manner,  ne i ther  the  qual i ty  of  the  judgment  nor  the  t ime  in

which  the  judgment  is  del ivered,  wi l l  be  compromised.   Th is

Court  is  indebted  to  the  t ranscr ip t ion  serv ices  of  th is

Divis ion  who  general ly  prov ide  t ranscr ip ts  of  judgments

emanat ing  from  this  Cour t  with in  a  shor t  per iod  of  t ime

fo l lowing the del ivery thereof  on an ex tempore  basis.
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The law

[4] The  pr incip les  of  law  appl icable  to  the  excip iabi l i ty  of

pleadings  and  pleadings  in  genera l  are  fa i r ly  t r i te  and  wi l l

not  be set  out in  th is  judgment  in any deta i l .   To do so would

be to  s imply  burden th is  judgment  unnecessar i ly.   Moreover,

there  was  no  mater ia l  d ispute  between  the  par t ies  as  to  the

nature  of  the  pr inc ip les  which  th is  Court  should  apply  when

consider ing  whether  to  uphold  the  Defendant 's  except ion  to

the Plaint i ffs '  Par t icu lars of  Cla im.

The grounds of  the exception

The f irst  ground of  complaint

[5] At  the  outset ,  Counsel  for  the  Defendant  conceded

(correct ly  in  th is  Cour t 's  op in ion)  that  the  Defendant 's

except ion  in  th is  regard  could  not  succeed on the  basis  that

the  Plaint i ffs '  Par t icu lars  of  Cla im  were  vague  or

embarrassing.   In  the  premises,  the  Defendant 's

submissions  were  restr ic ted  to  the  fact  that  the  averments

set  out  there in  were  not  suff ic ient  to  susta in  a  cause  of

act ion.
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[6] The  relevant  subparagraphs  of  the  Plain t i ffs '  Part iculars  of

Claim  essent ia l ly  consist  of  p leading  a  narrat ive.   As  such,

they  p lead  ev idence.   Once  again,  th is  judgment  wi l l  not  be

burdened  by  simply  repeat ing  same.   Nor  wi l l  th is  judgment

be  burdened  unnecessar i ly  by  set t ing  out  the  essent ia l

e lements of de l ict .   Those are a lso t r i te .

[7] In  the  Defendant 's  Not ice  of  Except ion,  i t  is  correct ly  noted

that,  in  de l ict ,  a  Plaint i ff  is  compensated  for  loss  that  was

caused  for  an  unlawfu l  ac t.   Ex  facie  the  Par t iculars  of

Claim the Pla in t i ffs  have fa i led to  a l lege:

7.1 That  the  Defendant  commit ted  an  act  or  act ionable

omission.

7.2 The  act  or  act ionable  omiss ion  commit ted  by  the

Defendant  is  wrongfu l .   Fur thermore,  the  Plaint i ffs  have

fai led  to  ident i fy  the  legal ly  recognisable  in teres ts  that

have  been  inf r inged  upon  and  whether  such  recognised

interests  were  in fr inged  upon  wrongfu l ly  or  in  an

unreasonable manner.

7.3 That  the  Defendant  was  at  faul t  in  the  form of  intent ion

or  negl igence.   In  other  words,  whether  the  Defendant

can be blamed for i ts conduct .

7.4 The harm caused by the conduct  o f  the Defendant .
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7.5 Whether  there  is  a  causal  connect ion  between  the

Defendant 's  conduct  and the damage al legedly suffered.

In  other  words,  whether  the  conduct  caused  the

damage.

[8] As  is  c lear  therefrom,  subparagraphs  7.1  to  7.5  of  the

Plaint i ffs '  Part iculars  of  Cla im  lack  averments  which  are

necessary  to  susta in  a  cause of  act ion  and the  Defendant  is

unable to plead thereto.

The second ground of  complaint

[9] In  subparagraph 7.6 of  the Par t icu lars of  Cla im the Plaint i ffs

al lege:

"As  a  resul t  of  the  above,  our  c l ients  have

suffered  damages  for  R4  000 000  (Four  mi l l ion

rand)  compris ing  of  a  loss  of  income  and

damages to  the ir  reputat ion and good name."

[10] The  Defendant  avers  that  the  Pla in t i f fs  have  fa i led  to  set

out  those  damages  in  such  a  manner  that  wi l l ,  in ter  a l ia ,

enable  the  Defendant  to  reasonably  assess  the  quantum

thereof.   I t  would  also  seem  that  the  point  taken  by  the
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Defendant  that  the  Pla in t i ffs  appear  to  have  confused  the

Aqui l ian  act ion  and  the  act io  in iur iarum  is  a  good  one.   At

the  end  of  the  day,  i t  is  c lear  that  there  has  been  no

compl iance  by  the  pleader  wi th  the  prov is ions  of

subrule 18(10)  o f  the Uni form Rules of  Court .

[11] In  the  premises,  i t  is  c lear  f rom  the  aforegoing  that  the

contents  of  subparagraph  7.6  are  both  vague  and

embarrassing  and  do  not  contain  the  necessary  averments

to  sustain  a  cause  of  act ion.  Ar is ing  therefrom,  the

Defendant is  unable to  p lead thereto.

Conclusion

[12] Fol lowing  thereon,  the  Defendant 's  except ion  must  be

upheld.   As  to  costs,  there  is  no  reason  as  to  why  the

Plaint i ffs  should  not  be  ordered  to  pay  the  costs  of  th is

appl icat ion.   Indeed,  no  reasons  have  been  placed  before

th is  Court  as  to  why  th is  Cour t  should  exercise  i ts  genera l

discret ion  in  respect  o f  cos ts  so  as  not  to  fo l low  the  normal

order  that  costs  should fo l low the resul t .
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Order

[13] In  the premises,  th is  Court  makes the fo l lowing order:

1. The Defendant 's  except ion is upheld;

2. Subparagraphs  7.1  to  7.6 of  the  Pla in t i ffs '  Part iculars  of

Cla im are st ruck out;

3. The Plaint i ffs  are  given leave to  amend thei r  Part iculars

of  Claim  wi th in  f i f teen  (15)  days  of  the  date  of  th is

order,  fa i l ing  which  the  Defendant  is  g iven  leave  to

apply  for  the  dismissal  of  the  Plaint i ffs '  act ion  under

case 2021/34798;

4. The  Pla in t i ffs  are  ordered  to  pay  the  costs  of  th is

appl icat ion,  jo in t ly  and  severa l ly,  the  one  paying  the

others to  be absolved.

_______________________
B.C. WANLESS 

ACTING JUDGE OF THE HIGH COURT
GAUTENG LOCAL DIVISION

JOHANNESBURG
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