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Editorial note: Certain information has been redacted from this judgment in 
compliance with the law.

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  SS27/2021

DATE  :  19-10-2023

In the matter between

STATE Plaint i ff

and

R[…] S[…] & M[…] B[…] Defendant

S E N T E N C E

YACOOB  J  :    Mr  S[…] and  Ms  B[…] were  charged  with  the

murder  of  Ms  B[…] 12-year-old  daughter  N […].   On  27  March

2023  I  convic ted  Mr  S […] of  culpable  homic ide  and  Ms  B […]

of  murder .  I t  now  fal ls  to  me  to  impose  sentences  for  these

convict ions.   

I t  is  wel l  estab l ished  that  sentencing  must  be
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proport ional ,  taking  in to  account  the  nature  and  sever i ty  o f

the  cr ime,  the  ci rcumstances  of  the  of fender ,  and  the

interest o f  soc iety.   S v Zinn  1969 (2)  SA 537 (A) .   

The  object ives  of  deter rence,  prevent ion,  ret r ibut ion

and  rehabi l i tat ion  must  be  balanced.  An  appropr iate

measure  of  mercy  must  be  appl ied.   Where  appropr ia te  a

Court  must  consider  and  accommodate  the  pr incip les  of

restorat ive jus t ice.  In a  f ractured society , restorat ive just ice

can  al low  heal ing  and  growth,  a l though  a  Court  must  be

careful  not  to  create  the  impression  that  there  are  no

consequences  for  of fences  that  exacerbate  the  harm  to

society .   

Reports  were  obta ined  deta i l ing  the  appropr ia teness

of  correct ional  superv is ion  for  each  person  before  me.   At

the  sentencing  hear ing  Mr  Makoela,  a  correct ional  serv ices

off icer ,  gave  evidence  and  expanded  on  the  repor ts  that  he

had  submit ted.   Mr  S […] and  Ms  B[…] both  a lso  gave

evidence in mit igat ion.  

Mr  Makoela  test i f ied  that  the  invest igat ing  off icer

informed  h im  that  nei ther  Mr  S […] nor  Ms  B[…] showed  any

remorse  for  thei r  act ions.   However ,  having  evaluated  the

facts  and  a lso  the  admiss ions  made  dur ing  the  tr ia l ,  he

considers  that  there  is  ev idence  of  remorse.   He  considers

that  i t  is  l ikely  that  i f  correct ional  superv is ion  is  imposed

there  wi l l  be  compliance  wi th  any  condi t ions  the  Court
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imposes.   Mr  Makoela set  out  in  each repor t  the correct ional

resources  avai lab le  in  the  area  in  which  the  par t ies  res ide

and  the  manner  in  which  the  non-custodial  sentences  may

be implemented.  

There  are  two  ch i ldren  to  be  considered  in  these

proceedings,  a  6-year-o ld  gi r l  and  the  teenage  brother  o f

the  deceased,  who  has  learn ing  d i f f icu l t ies.  Should  both  the

parents  be  imprisoned,  arrangements  have  been  made  for

Mr  S[…]’s  s is ter  to  take care  of  them.   I t  must  be  noted that ,

a l though  Mr  S […] is  not  the  bio log ical  fa ther  o f  the  boy  T […]

and  a lso  the  late  N[…]i ,  he  is  s t i l l  in  loco  parent is  and

considers them to be his  chi ldren.   

In  my  view  both  Mr  S […] and  Ms  Bembe[…] showed

remorse  for  what  they have done.  Their  d ist ress  and pain  at

the  death  of  thei r  chi ld ,  and  at  the  fact  that  they  are  the

cause  of  that  death,  have  been  evident  not  jus t  when  they

test i f ied  but  in  the ir  demeanour  throughout  the  t r ia l .   The

fact  that  they  take  responsib i l i ty  and  accept  the

consequences of  the ir  act ions,  is  amply  demonst rated in  the

fact  that  they  fa i th ful ly  a t tended  at  every  day  of  the  t r ia l ,

whi le  they  were  on  bai l .   They  were  never  la te ,  despi te

being subjec t  to  the vagar ies of  publ ic  t ranspor t ,  and having

somehow  to  a lso  make  a  l iv ing  whi le  at tending  the  t r ia l .

They  have  moved  from  the ir  prev ious  res idence  because  i t

holds  bad memories  for  them,  but  they are  st i l l  in  touch wi th
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the  community  and  in  fact  keep  them  up  to  date  on  the

progress of the t r ia l .   

Also  relevant  is  that  both  of  them  admit ted  to  having

assaul ted  N[…],  there  was  no  prevar icat ion,  and  i t  was  only

the  quest ion of  any intent ion to  k i l l  her  that  was  the  issue in

the t r ia l .  

Since  Mr  S[…] has  been  convicted  of  culpable

homic ide, h is sentence is  ent i re ly  in  my d iscret ion.   

In  addi t ion  to  what  I  have  set  out  above,  Mr  S […]

test i f ied  that  he  feels  that  they  of fended  the  two  remain ing

chi ldren by  what  they did.   He  feels  deeply  his  debt  to  them

and the need to at tempt to heal  and rect i fy the damage done

to  the  remaining  chi ldren.   He  and  Ms  B […] have  made  i t

c lear  to  the  chi ldren  that  one  has  to  accept  the

consequences  of  one’s  act ions .   He  has  no  prev ious

convict ions.   He  is  a  motor  mechanic  who  earns

approximate ly R2000 a month.  

I  am  sat isf ied  that  a  non-custodial  sentence  is

appropr ia te  for  Mr  S […],  in  accordance  wi th  Sect ion  276(1)

(h)  of  the  Cr iminal  Procedure  Act ,  51  of  1977.   Taking  in to

account  that  the  maximum per iod of  correct ional  supervis ion

where  an  offence  is  not  a  sexual  of fence  is  three  years,   I

consider  that  an  18-month  per iod  of  supervis ion  is

appropr ia te.   

Mr  S[…] is  therefore  sentenced  to  correct ional
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supervis ion  for  a  per iod  of  18  months ,  subject  to  the

fol lowing condi t ions:

[1 ] Mr  S[…] is  to  be  moni tored  by  repor t ing,  once  a

week  on  a  Fr iday  between  09:00  and  11:00am,

to  the  Vereeniging  Soc ia l  Reintegrat ion  Of f ice

at 28 Market Avenue, Vereeniging;

[3 ] He  is  to  reside  at  number  […],  Extension  […] in

E[…],  V[…] for  the  durat ion  of  the  sentence.

Should  there  be  a  need  to  move  f rom  the

address  he  is  to  in form  the  commissioner  of

correct ional  services  in  wr i t ing  about  such  a

change of  address;

[4 ] He must  per form 16 hours of  community  serv ice

per  month,  a t  e i ther  the  South  Afr ican  Pol ice

Services,  a  Cl in ic  or  a  Fire  Stat ion  for  the

durat ion  of  h is  correct ional  supervis ion

sentence.   The  relevant  socia l  worker  is  to

fac i l i tate th is  community serv ice;

[5 ] He  is  to  subject  h imsel f  to  an  assessment  wi th

a  soc ia l  worker,  ident i f ied  in  the  repor t  as  Ms

Nis i  Mangal i  to  par t ic ipate  in  any  program  or

intervent ion deemed appropr iate;

[6 ] Mr  S[…] is  prohibi ted  f rom  tak ing  any  drugs  not

prescr ibed by a medical pract i t ioner ;

[7 ] He  is  prohib i ted  f rom  commit t ing  any  cr iminal
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offence;

[8 ] Fina l ly,  he  must  comply  wi th  any  reasonable

instruct ion  issue  by  the  commissioner  of

correct ional  services,  in  the  administ ra t ion  of

the sentence imposed. 

As  far  as  Ms  B[…] is  concerned,  she  has  been

convicted of  the murder o f  a  12-year-o ld ch i ld.   

A  convict ion of  murder  of  a person under  the  age of  18

years,  beings  into  p lay  the  minimum  sentencing  reg ime  set

out  in  Act  105  of  1997.   The  of fence  is  l is ted  in  part  one  of

Schedule  2,  and  therefore,  in  terms  of  Sect ion  51(1)  the

prescr ibed  min imum  sentence  is  l i fe .   I t  is  on ly  i f  I  f ind  that

there  are  substance  and  compel l ing  ci rcumstances  which

jus t i fy  the imposi t ion of  a  lesser sentence that  I  may deviate

from  this  prescr ibed  minimum  sentence.   The  re levant

pr inc ip les  are  set  out  in  S  v  Malgas  2001  (2)  SA  1222

(SCA).   

In  addit ion  to  what  is  set  out  above,  Ms  B […] tes t i f ied

that  she  takes  responsibi l i ty  for  what  has  happened.   In  her

own words, she takes a lo t  o f  responsibi l i ty .   

I  am  sat is f ied  that  in  th is  case  Ms  B […] shows  deep

sel f- re f lect ion  and  introspect ion.   She  has  acknowledged

that,  a l though  she  d id  not  in tend  to  cause  the  death  of  her

chi ld ,  what  she  has  done  was  wrong  and  d id  in  fact ,  cause
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the death.   She has acknowledged that  she has to  suffer  the

consequences.  

I  am sat is f ied that ,  on a  personal  leve l ,  Ms B […] wi l l  be

suf fer ing the  consequences of  her  act ions  for  the rest  of  her

l i fe.   Her  acceptance  of  the  s i tuat ion,  as  wel l  as  the  fact

that  she  is  do ing  her  best  to  deal  wi th  the  impact  on  her

remaining ch i ldren and her communi ty ,  amount in  my v iew to

substant ia l  and  compel l ing  c i rcumstances  which  just i fy  a

depar ture from minimum sentence.  

Against ,  Ms  B[…]’s  s i tuat ion  must  be  balanced  wi th  the

interests  of  society.  A  person  who  has  caused  the  death  of

her  own  ch i ld  by  assaul t ing  her  to  the  extent  that  was  done

to N[…] must  be seen to have consequences imposed on her.

Nobody  must  assume  that  they  can  do  to  a  ch i ld  S[…] what

has been done to  N […] and not suf fer consequences.  

In  addi t ion,  the  fac t  that  the  deceased  was  a  gi r l  ch i ld

being  chast ised  for  behaviour  for  which  i t  is  un l ike ly  a  boy

chi ld  would  have  been  chast ised  as  severely,  br ings  into

p lay the quest ion of  whether th is  inc ident  could be c lass if ied

as gender-based v io lence.   Cer ta in ly ,  there  is  an  element  o f

that and the Court  does not  in  any condone the imposi t ion of

double  standards of  behaviour.    However,  on  ref lect ion  and

tak ing  into  account  the  part icular  c i rcumstances  of  th is

case,  I  be l ieve  that  to  sentence  Ms  B […] to  a  custodia l

sentence  is  to  sacr i f ice  her  on  the  al tar  of  deterrence,  i t
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would be not  be just in these par t icu lar c i rcumstances.   

Ms  B[…] has  one  prev ious  convict ion  for  thef t ,  for

which she paid a f ine.   Th is  convict ion is  not a t  a l l  re la ted to

the  v io lence  at  the  heart  o f  th is  case.   I  do  not  consider  i t

re levant  nor  do  I  consider  that  i t  demonstrates  that  Ms  B […]

is  a  person  l ikely  to  cont inue  to  commit  cr imes.   I  do  not

bel ieve  that  i t  is  necessary  to  remove  Ms  B […] f rom society.

The  maximum  period  for  which  correct ional  serv ice

supervis ion  may  be  imposed  is  three  years,  I  would

otherwise  have  considered  a  sl ight ly  longer  per iod  for  Ms

B[…].  

For  these  reasons,  I  sentence  her  in  accordance  wi th

Sect ion  276(1)(h)  to  correct ional  superv is ion  for  a  per iod  of

three years, subject to the fo l lowing condi t ions;

[1 ] She is  subject  to  moni tor ing by report ing once a

week  at  Vereeniging  Social  Reintegrat ion

Off icer  a t  28  Market  Avenue,  Vereeniging

between 09:00 and 11:00am on a Fr iday;

[2 ] She  is  to  cont inue  to  res ide  at  […],  Extension

[…] in  E […] for  the  durat ion  of  the  sentence,

should  there  be  a  need  to  move  from  the

address  she  wi l l  be  expected  to  in form  the

commissioner  of  correct ional  services  in  wr i t ing

about the change of  address;

[3 ] She  is  to  per form  30  hours  of  community
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serv ice  per  month,  e i ther  at  the  South  Af r ican

Pol ice  Serv ices,  a  Fi re  Stat ion  or  a  Cl in ic  in

Vereenig ing  as  determined  in  consul ta t ion  with

her  socia l  worker;   

[4 ] She  is  to  submit  herse lf  to  an  assessment  wi th

the  soc ia l  worker  ident i f ied  in  the  correct ional

of f icer ’s  repor t ,  Ms  Nisi  Mangal i ,  to  par t ic ipate

in  any  program  or  intervent ion  that  wi l l  foster

her  rehabi l i tat ion;

[5 ] She  is  prohibi ted  from  taking  any  drugs  not

prescr ibe by a medical  pract i t ioner;

[6 ] She  is  prohibi ted  from  commit t ing  any  cr iminal

of fence;

[7 ] She  must  comply  wi th  any  reasonable

inst ruct ion  issue  by  the  commissioner  o f

correct ional  services,  in  the  admin is trat ion  of

the sentence imposed. 

…………………………

YACOOB J

JUDGE OF THE HIGH COURT 

DATE  :   ……………….
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