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Introduction 

[1] The  facts  of  th is  matter  g iv ing  r ise  to  the  present  appl icat ion

are saddening in more than one respect.   F i rs t ly,  they invo lve

the  theft  of  monies  held  in  trust  by  a  pract is ing  at torney  in

contemplat ion  of  the  t ransfer  of  an  immovable  property.

Secondly  (and  perhaps  most  a larmingly)  i t  appears  that

rather  than  th is  be ing  a  rare  occurrence,  i t  is  not  an  isola ted

inc ident  but  one  which  has  plagued  the  legal  profess ion  for

some  t ime.   I t  is ,  without  doubt ,  a  sad  indic tment  on  the

noble profess ion of the pract ice of law.

  

The facts 

[2] In  th is  appl icat ion  the  facts  which  are  e i ther  common  cause

or  cannot  be  ser ious ly  disputed  by  e i ther  of  the  par t ies  are

the fo l lowing:

  

2 .1 one  ANDREW  PHILIPPIDES,  adul t  male  ( “ the  First

Respondent ”) ,  is  the  owner  of  an  immovable  proper ty

s i tuated at  […],  Umhlanga,  KwaZulu-Nata l  ( “ the  property ” )

and  put  the  proper ty  up  for  publ ic  auct ion  on  21  Apri l

2022;

 

2 .2 the  Firs t  Respondent  accepted  the  b id  of  the  DE
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JONGH FAMILY TRUST (“ the Appl icant ” ) ,  for  the property ;

 

2 .3 the  Appl icant  paid  the  st ipulated  5%  deposi t  o f

R205 000.00  ( “ the  deposit ”) ,  p lus  auct ioneer ’s  fees,  on

the fa l l  of  the hammer;

  

2 .4 in  terms  of  the  wr i t ten  agreement  of  sa le  ( “ the

agreement ”)  entered  into  between  the  Appl icant  and  the

Fi rs t  Respondent  the  First  Respondent  appointed  one

LEIGH  DOROTHY  HARPER,  adul t  female  ( “ the  Second

Respondent ”) ,  a  pract is ing  At torney,  pract is ing  as  such

under  the  name  and  sty le  of  LEIGH  HARPER

INCORPORATED  (“ the  Thi rd  Respondent” )  to  at tend  to

the  reg is trat ion  of  the  t ransfer  o f  the  property  from  the

Fi rs t  Respondent  to  the Appl icant ;

  

2 .5 on  1  May  2022  the  Appl icant  pa id  the  balance  of  the

purchase  pr ice  of  R4  247 447.53  (“ the  balance ” )  into  the

bank account  st ipu lated by  the Second Respondent  on her

pro  forma  sta tement;

  

2 .6 i t  t ranspired  that  the  bank  account  st ipu la ted  by  the

Second  Respondent  was  not  a  trust  account;  the  Second

Respondent  misappropr ia ted  the  balance  pr ior  to  the
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regist ra t ion of  t ransfer of  the property  and absconded;  

2 .7 the First  Respondent  has terminated the mandate of  the

Second  Respondent  and  appointed  a  new  conveyancer  to

at tend to  the t ransfer of  the proper ty ;

  

2 .8 the  Firs t  Respondent  has  purported  to  cancel  the

agreement  af ter  p lacing  the  Appl icant  on  terms to  pay  the

balance  stolen  by  the  Second  Respondent  into  the  Trust

Account  o f  the  newly  appointed  conveyancers  and  the

Appl icant  fa i l ing to  have done so.

  

[3] The  appl icat ion  inst i tu ted  by  the  Appl icant  is  opposed  by  the

Firs t  Respondent .   Nei ther  the  Second  or  Third  Respondents

have f i led a not ice of opposi t ion.

 

The rel ief  sought by the Applicant

 

[4] The Appl icant  seeks the fo l lowing re l ief :

“1. The First Respondent is declared to be in breach of the agreement

concluded between the Applicant and him on 22 April 2022, in relation

to the sale by the First Respondent to the Applicant of the immovable

property […] in the Sectional Title Scheme […], situated on Erf  […],

KWAZULU-NATAL  and  held  under  Deed  of  Transfer  […],  with  its
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physical  address at  […]  Drive,  Umhlanga Rocks,  KWAZULU-NATAL

(“the property”);

  

2. The First Respondent is ordered and directed, within 10 (ten) days

from date of the granting of this order to: 

 

2.1 cause and secure registration of transfer of the property

from the First Respondent to the Applicant;

  

2.2 in this aforesaid regard and pursuant thereto, to: -

 

2.2.1 to sign all such documents;

  

2.2.2 effect all such payments;  

2.2.3 lodge with the Registrar of Deeds, or cause to be

submitted  to  the  Registrar  of  Deeds  all  such

documents; and

 

2.2.4 generally  perform  all  such  acts  as  may  be

necessary,  to  cause  and  secure  registration  of

transfer of the property from the First Respondent

to the Applicant;

  

2.3 furnish the Applicant or its nominee forthwith, on

demand,  with  satisfactory  proof  of  all  such  acts

performed  or  to  be  performed  by  the  First
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Respondent as contemplated in subparagraph 2.2

above, to cause and secure registration of transfer

of the property from the First  Respondent to the

Applicant;

  

3. In  the  event  of  the  First  Respondent  failing,  refusing  or

neglecting  to  perform  all  such  acts  as  contemplated  in

paragraph  2  above  within  10  (ten)  days  and  furnishing  the

Applicant  with  satisfactory  proof  evidencing  the  First

Respondent’s compliance with paragraph 2 above the Sheriff of

the High Court is authorised, directed and appointed to attend to

and perform all such acts and sign all such documents as may

be  necessary  to  effect,  secure  and  cause  transfer  of  the

property from the First Respondent to the Applicant;

  

4. The First Respondent is to pay the costs hereof.”

[5] In  broad  summary,  the  Appl icant  submits  that  in  terms  of  the

agreement  the  Second  Respondent  acted  as  the  Fi rs t

Respondent ’s  agent  and  that  payment  by  the  Appl icant  to  the

Second  Respondent  was  equivalent  to  payment  to  the  First

Respondent .   Ar is ing  therefrom,  i t  is  fur ther  submit ted  that  i f

th is  Court  decides the aforegoing in  favour  of  the  Appl icant  i t

must  fo l low  that  the  Fi rs t  Respondent  is  not  ent i t led  to

cancel  the agreement  and that  the Appl icant  is  ent i t led  to  the

rel ie f  sought .
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The  First  Respondent’s  opposit ion  to  the  rel ief  sought  by  the

Applicant.

[6] The  First  Respondent  submits  that  in  the  event  that  th is

Court  ho lds  that  i t  was  an  express  term  of  the  agreement

that  the  balance  was  to  be  paid  in to  trust  as  secur i ty  for  the

purchase  pr ice,  as  opposed  to  such  payment  into  t rust

const i tut ing  payment  of  the  purchase  pr ice  the  case  of  the

Appl icant must  be dismissed wi th  costs.

  

[7] Whi ls t  the  Fi rs t  Respondent  has  not  speci f ica l ly  asked  for

any  rel ie f  by  way  of  a  counter-appl icat ion,  i t  must  fo l low  that

should  th is  Court  dismiss  the  appl icat ion,  then  the  depos it

wi l l  be retained by the First  Respondent as rouwkoop .

  

The issues

 

[8] In  a  jo int  minute  the  part ies  at tempted  to  set  out  there in  the

issues  to  be  decided  by  th is  Court  in  th is  appl icat ion.   Th is

attempt  to  def ine  the  issues  in  the  present  matter,  whi ls t

obviously  h igh ly  commendable,  d id  not  prove  to  be  tota l ly

successfu l  and,  in  some  respects,  merely  served  to
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complicate  matters.   In  th is  regard,  th is  Cour t  refers  to  the

attempts by the par t ies to  set  out  the ir  d i f ferences as to  what

they  understood  to  be  the  remaining  issues  after  set t ing  out

those where there was no d isagreement.  Rather  than (a)  only

complicate  matters  further ;  and  (b)  burden  th is  judgment

unnecessar i ly,  i t  is  not  the  intent ion  of  th is  Court  to  deal

therewith.   In  the  premises,  th is  Cour t  shal l  s imply  set  out

hereunder  what  i t ,  in  i ts  op in ion,  perceives  to  be  the  rea l

and/or  mater ia l  issues  which  i t  is  ca l led  upon  to  decide  in

this appl icat ion.

  

[9] These issues are:

9.1 whether  the  Second  Respondent  was  the  First

Respondent ’s  agent  or  the  Appl icant ’s  agent  in  receiv ing

and holding the balance in trust ;

  

9 .2 whether  the  agreement  was  va l id ly  cancel led  by  the

Fi rs t  Respondent  or  the  Appl icant  is  ent i t led  to  the  order

sought for speci f ic  performance.

  

[10] The  par t ies  re ferenced  as  an  issue  whether  i t  was  a  tac i t  or

express  term  of  the  agreement  that  payment  o f  the  balance

was to  be made by  the  Appl icant  as  secur i ty  for  the purchase
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price.   In  the  opinion  of  th is  Cour t ,  whi lst  the  quest ion  as  to

whether  the  balance  was  paid  to  secure  the  purchase  pr ice

or  to d ischarge the Appl icant 's  ob l igat ion to  pay  the purchase

price,  is  the  crucia l  quest ion  to  be  answered  in  th is

appl icat ion  (as  wi l l  become  c lear  la ter  in  th is  judgment)  the

quest ion  as  to  whether  such  payment  was  a  tac i t  or  express

term  of  the  agreement  is  not  a  “s tand  alone”  issue  for  the

purposes  of  th is  Court  reaching  a  decis ion  in  th is

appl icat ion.  Rather,  as  wi l l  become  abundant ly  c lear  in  th is

judgment,  the  interpretat ion  and  implementat ion  of  the  said

term,  when  in terpret ing  the  agreement  and  apply ing  the

agreement  to  the  fac ts  of  th is  matter,  is  inex tr icably  bound

up  wi th  the  resolut ion  of  the  two  cent ra l  issues,  as  set  out

above.

  

[11] Having  set  out  the  issues  in  th is  matter,  i t  is  now  necessary

for  th is  Court  to  turn  and  consider  the  appl icable  pr inc ip les

of law.

   

The law

[12] In  the  matter  of  Minister  of  Agr icu l ture  and  Land  Af fa i rs  and

Another v De Klerk and Others 1  i t  was held 2  that :

1  2014 (1) SA 212 (SCA) 

2  At paragraph [16] 
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“Whether the conveyancer was the agent of the seller for receiving

payment of the purchase price from the purchaser  in this instance

depends solely on the terms of the deed of sale.  The conveyancer

received and held the money paid over to him in terms of the sale

although not as a party to the deed of sale.  No other tacit or express

authorisation  is  relied  upon.   I  am  of  the  view,  on  a  proper

construction  of  the  deed  of  sale,  that  the  Court  a  quo  correctly

concluded that the conveyancer was not the agent of the seller in

receiving payment of the purchase price.”3

[13] Fur ther,  in  the  mat ter  o f  Baker  v  Probert 4  the  erstwhi le

Appel la te Div is ion (“AD”)  held, in ter a l ia ,  that: 5

“In considering whether York Estate was the agent of the defendant

for receiving payment of the purchase price, it  is important at the

outset to bear in mind what the expression “agent of the defendant”

means in the present context.  It means no more than the person

authorised by the defendant to accept payment of the purchase price

by the plaintiff.  It connotes a mandate by which the seller confers

authority  on  the  agent  “his  mandatory”  to  represent  him  in  the

acceptance  of  the  payment  of  the  purchase  price,  with  the

consequence,  in  law,  that  payment  to  the  agent  is  equivalent  to

payment to the seller.”6

[14] Also,  in  Baker,  the Court  held the fo l lowing: 7

3  Emphasis added

4  1985 (2) SA 429 (AD)

5  At 439C-E

6  Emphasis added.

7  At 439G-H
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“It is clearly implicit that York Estate is authorised by the defendant

to receive the purchase price for, were it not so, the purchaser would

have been obliged to pay it to the defendant.  York Estate, when it

received the payment with knowledge of the provisions of clause 3,

prima facie accepted the mandate from the defendant to do so  as

the agent of the defendant, to whom it was obliged to pay over the

money when he had complied with his own obligation to deliver the

share certificates in terms of clause 5.  Moreover, the parties clearly

intended that payment by the plaintiff to York Estate would operate

as a complete discharge of her obligation under the contract,  thus

equating payment to York Estate with payment to the defendant.”8

[15] I t  is  fa i r ly  t r i te  and  a  long-establ ished  legal  pr incip le  that  a

pr inc ipal  is  l iab le  for  the  dishonest  acts  of  h is  agent,  even

where the agent  commits a f raud upon the pr incipa l . 9

[16] Insofar  as  the  correct  legal  pr inc ip les  are  concerned  in

respect  o f  the  interpretat ion  of  documents  in  general  the

much-c i ted  passage  f rom Nata l  Jo in t  Munic ipa l  Pens ion Fund

v  Endumeni  Municipa l i ty 1 0  offers  gu idance  as  how  to

approach  same.   That  guidance  was  recent ly  summarised  by

the SCA 11  as fo l lows:

8  Emphasis added

9  Raven Plantation v Abrey 1928 AD 143 at 153; Randbank Bpk v Santam Versekeringsmaatskappy Bpk 1965
(2)  SA  456  (W)  at,  inter  alia,  457G-458C;  Chappell  v  Gohl  1928  CPD  47;  Randbank  Bpk  v  Santam
Versekeringsmaatskappy Bpk 1965 (4) SA 363 (AG) at 372D-E

10  2012 (4) SA 593 (SCA) at paragraph [18]

11  Capitec Bank Holdings Ltd and Another v Coral Lagoon Investments 194 (Pty) Ltd 2021 JDR148 (SCA) at
paragraph [254] 
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“It  is  the language used,  understood in the context  in  which it  is

used,  and  having  regard  to  the  purpose  of  the  provision  that

constitutes the unitary exercise of interpretation.  The triad of text,

context, and purpose should not be used in a mechanical fashion.  It

is the relationship between the words used, the concepts expressed

by those words, and the place of the contested provision within the

scheme  of  the  arrangement  (or  instrument)  as  a  whole  that

constitutes  the  enterprise  by  recourse  to  which  a  coherent  and

salient  interpretation  is  determined.   As  Endumeni  emphasised,

citing well-known cases,  “[t]he  inevitable point  of  departure is  the

language of the provision itself”

 

[17] Interpretat ion  is  accord ingly  to  be  approached  hol is t ical ly :

s imul taneous ly consider ing the text,  context  and purpose. 1 2

[18] The  modern-day  approach  to  the  interpretat ion  of  wr i t ten

instruments was restated by the SCA in  Commissioner for the

South  Af r ican  Revenue  Serv ice  v  Uni ted  Manganese  of

Kalahar i  (Pty)  Ltd 1 3  where i t  was s tated:

  

“It is an objective unitary process where consideration must be given

to the language used in the light of the ordinary rules of grammar

and syntax; the context in which the provision appears; the apparent

purpose  to  which  it  is  directed  and  the  material  known to  those

12  University of  Johannesburg v Auckland Park Theological  Seminary and Another 2021 (6) SA 1 (CC) at
paragraph [65] 

13  (264/2019) [2020] ZASCA 16 (25 March 2020) 
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responsible for its production…  The inevitable point of departure is

the language used in the provision under consideration.”14

[19] I t  is  permissible  when  interpret ing  the  document,  to  have

regard  to  the  manner  in  which  the  par t ies  implemented  the

said document. 1 5

Conclusion

 

[20] As  correct ly  po inted  out  by  Adv  Smit ,  on  behal f  o f  the  Fi rs t

Respondent ,  amongst  the  p lethora  of  decis ions  deal ing  wi th

the  unfortunate  theft  of  monies  held  in  t rust  by  attorneys,

there  are  probably  an  equal  number  thereof  where  f indings

were  made  that  the  said  at torneys,  in  matters  of  purchase

and  sa le,  acted  as  the  agent  o f  the  purchaser  as  were  made

that  the  attorneys  acted  as  the  agent  of  the  sel ler.   In

determin ing whether,  in  a part icu lar matter,  an attorney is  the

agent  o f  the  purchaser  or  the  sel ler  (or  even  both) 1 6 ,  i t  is

c lear  that  (as  dealt  wi th  ear l ier  in  th is  judgment) ,  i t  is

necessary  to  in terpret  the  agreement  entered  in to  between

the  par t ies .   This  is  common  cause  between  the  part ies  in

the  present  matter.   Moreover,  there  was  no  mater ia l  d ispute

between  the  part ies  as  to  e i ther  the  correct  pr inc ip les  to  be

14  At paragraph [8] 

15  Capitec Bank Holdings Ltd (supra) at paragraphs [35] and [36] 

16  Basson v Remini and Another 1992 (2) SA 322 (NPD) 
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appl ied  when  carrying  out  such  an  interpretat ion  or  the  facts

to be appl ied thereto, in  th is appl icat ion.

  

[21] Clause  3  of  the  agreement  deals  wi th  the  payment  o f  the

purchase  pr ice  by  the  Appl icant  to  the  Firs t  Respondent  in

respect  of  the  proper ty.   Subclause  3.1  thereof  prov ides  for

the payment of  the deposi t .   In terms of  subclause 3.3:

  

“3.3 The  balance  of  the  Purchase  Price  shall  be  secured to  the

satisfaction of the Seller’s Attorneys, by a written guarantee from a

Bank  or  registered  financial  Institution,  payable  free  of  exchange

against  registration  of  transfer  of  the  PROPERTY  into  the

PURCHASER’s name.  The PURCHASER may elect to secure the

balance of the Purchase Price by payment in cash to the SELLER’s

Attorneys  who  shall  hold  same  in  trust,  pending  registration  of

transfer  into  the  name  of  the  PURCHASER.  The  aforesaid

guarantee shall be presented and/or cash shall be payable by the

PURCHASER to the SELLER’s Attorneys within 45 (Forty-Five) days

from receipt of a written request to that effect from the SELLER’s

attorneys.”17

 

[22] The  prov is ions  of  clause  3  of  the  agreement  must  be  read

with  the  provis ions  of  c lause  9  thereof  which  deal  with

t ransfer  and  the  costs  of  t ransfer.   In  part icu lar,  subclause

9.1 of  the agreement states:

  

17  Emphasis added 
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”9.1 Transfer of the PROPERTY shall  be passed, by the SELLER’s

Attorneys, as soon as possible after date of acceptance, provided the

PURCHASER  has  paid  or secured  all amounts  payable  in  terms

hereof.”18

[23] On  behal f  of  the  Appl icant,  Adv  Botha,  when  submit t ing  that

th is  Court  should  interpret  the  agreement  on  the  basis  that

the  Second  Respondent  received  payment  of  the  balance

from  the  Appl icant  as  the  agent  o f  the  Fi rs t  Respondent,

re l ied,  in  the  f i rs t  ins tance,  on  the  matter  of  Baker  (supra) 1 9

where i t  was held:

  

“…I  have difficulty  in  visualising  a situation  (save possibly  for  an

exceptional case) in which there could be due performance of the

obligation to pay the purchase price, by paying it  to a third party,

unless that third party was appointed and authorised by the seller to

accept  the  payment,  thus  constituting  him  his  agent  for  the

purpose.”20

[24] In  Baker  the  main  issue  which  the  AD  had  to  decide  was

whether  or  not an estate agent  was the agent of  the sel ler  for

the  purpose of  receiv ing  payment  of  the  purchase pr ice.   The

Court  held  that  i t  was  clear ly  impl ic i t  in  c lause  3  of  the

contract  that  the  estate  agency  was  to  act  as  the  se l ler ’s

agent  for  the  purpose of  receiv ing  payment  and that  payment

18  Emphasis added 

19  At 440B 

20  Emphasis added
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to  the  agency  would  operate  as  a  complete  discharge  of  the

purchaser ’s obl igat ions under the contract.

  

[25] This  Court  understood  the  submissions  of  Adv  Botha  to  be

that ,  re ly ing  on  Baker ,  where  payment  o f  the  purchase  pr ice

is  pa id  by  a  purchaser  to  a  th i rd  party  then,  as  a  genera l

pr inc ip le,  the  th i rd  party  is  pr ima  facie  and  unless

except ional  c ircumstances  ex is t ,  the  agent  of  the  sel ler  and

payment  of  the  purchase  pr ice  is  deemed  to  have  taken

place.   I f  these  are  indeed  the  submiss ions  re l ied  upon  by

the  Appl icant,  they  cannot ,  for  the  reasons  set  out

hereunder,  be correct .

  

[26] The  sa id  submissions  are  incorrect  in  that ,  in ter  a l ia ,  they

are based on a misinterpretat ion of  the (correct)  pr inc ip les  of

law as  set  out,  by  the  AD,  in  Baker .   In  the  f i rs t  instance,  the

dicta  re l ied  upon  by  the  Appl icant  a t  440B  must  be  seen  in

the  correct  contex t.   When  read  proper ly  wi th  that  d i rect ly

preceding  and  fo l lowing  same,  i t  is  c lear  that  Botha  JA was

merely  conf i rming  a  genera l  pr incip le  of  law,  namely  that

each  case  must  be  dec ided  on  i ts  own  facts.   This  pr incip le

had  been  c lear ly  enunciated  by  the  learned  Judge  ear l ier  in

h is  judgment at ,  in ter a l ia ,  the reference of  the judgment also
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rel ied upon by the Appl icant,  namely  that  at  439G-H .

  

[27] Of  course,  as  set  out  ear l ier  in  th is  judgment,  u l t imately

whether  a  conveyancer  acts  as  the  agent  of  the  sel ler  for

receiv ing  payment  of  the  purchase  pr ice  from  the  purchaser,

depends largely  on the agreement of  sa le . 2 1   In  the premises,

i f  fa l ls  upon  th is  Cour t  to  interpret  the  agreement  in  the

present  matter.

  

[28] In  the  f i rst  instance  and  apply ing  the  wel l -estab l ished  and

correct  pr inc ip les  of  interpretat ion  (as  a lso  set  out  ear l ier  in

th is  judgment)  to  subclause  3.3  of  the  agreement,  i t  is  c lear

that  the  balance  of  the  purchase  pr ice  would  be  secured ,  to

the  sat isfac t ion  of  the  Second  Respondent,  by  wr i t ten

guarantee  f rom  a  Bank  or  registered  f inancial  inst i tut ion.

Thereafter,  the  secured  amount  would  be  payable  when

regist ra t ion  of  the  property  into  the  Appl icant 's  name  took

place.  The  Appl icant  was  given  the  opt ion  or  e lect ion  to

secure  the  balance  of  the  purchase pr ice  ( the  deposi t  having

been  paid  in  terms  of  subclause  3.1  of  the  agreement)  by

payment,  in  cash,  to  the  Second  Respondent,  who  would

hold  same  in  trust ,  pending  regist rat ion  of  the  t ransfer  in to

the name of  the Applicant.

21  Paragraph [12] ibid 
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[29] From the aforegoing,  i t  is  c lear that:

  

29.1 the  agreement  prov ided  for  payment  of  a  deposi t

(subclause  3.1  of  the  agreement )  in  d i rect  contras t  to

the  secur ing  of  the  balance  of  the  purchase  pr ice

(subclause 3.3 of  the agreement) ;

 

29.2 the  requirement  that  the  balance  of  the  purchase

price  be  secured  (but  not  paid)  could  be  fu l f i l led  by

the  purchaser  in  two  ways.   That  is ,  the  purchaser

had a choice to  e i ther  obtain  a  wr i t ten guarantee f rom

a  Bank  or  reg is tered  f inancial  inst i tu t ion,  or   pay  in

cash to  the conveyancing attorney who would ho ld the

money  in  t rust  unt i l  reg is trat ion  of  t ransfer  ( the

agreement  be ing  s i lent  in  respect  of  any  in teres t

accrued in  respect  thereof) ;

 

29.3 the  elect ion  g iven  to  the  purchaser  to  secure  the

balance  of  the  purchase  pr ice  (and  not  to  pay  the

balance of  the  purchase  pr ice)  by  ei ther  prov id ing  the

wri t ten  guarantee  or  paying  the  balance  of  the

purchase  pr ice  as  prov ided  for  in  terms  of  subclause

3.3  of  the  agreement,  supports  an  in terpretat ion  not
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only that  the Second Respondent  was not the agent  o f

the  Firs t  Respondent  but  a lso  that  payment  was  to

secure  the  balance  of  the  purchase  pr ice  rather  than

discharge i t .

  

[30] As  par t  o f  i ts  case  that  the  Second  Respondent  was  the

agent  of  the  First  Respondent  and  received  the  balance  on

behal f  of  the  Fi rs t  Respondent  in  d ischarge  of  i ts  obl igat ions

to pay the purchase pr ice,  the Appl icant  submi t ted that  i t  was

assis ted  by  subclause  9.1  of  the  agreement.   In  th is  regard,

i t  was  submi t ted  that  the  word  “secured”  as  used  in  th is

subclause,  refers  to  the  payment  of  the  purchase pr ice  being

“secured”  by  del ivery  of  a  bank  guarantee,  payable  upon

transfer.  I t  was  further  submi t ted  that  where  payment  of  the

purchase  pr ice  was  made  in  cash  then  the  obl igat ion  to

t ransfer  was  uncondit ional  s ince  the  Appl icant  had  paid  the

purchase  pr ice.  In  th is  manner  the  Appl icant  ( i f  th is  Cour t

understood  the  submissions  made  on  the  Appl icant ’s  behal f

correct ly )  seeks,  in  the  f i rs t  instance,  to  draw  a  dis t inct ion

between  (a)  the  purchase  pr ice  being  paid  or  secured;  and

(b)  the  manner  in  which  such  payment  may  be  made  and

secur i ty  prov ided  (by  reading  subclause  9.1  wi th  subclause

3.3  of  the  agreement) .  This  in terpretat ion  placed  upon  the

wording  of  subclause  9.1  on  behalf  o f  the  Appl icant  cannot
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be  susta ined.   Applicant 's  Counsel  submits  that  subclause

9.1  suppor ts  the  interpretat ion  sought  by  the  Appl icant  o f

subclause  3.3.   In  l ight  of  that  a l ready  held  by  the  Court

above 2 2  and,  once  again,  apply ing  the  correc t  pr incip les  of

interpretat ion  (with  part icu lar  re ference  to  the  ord inary  and

grammat ica l  meanings  to  be  appl ied),upon  a  reasonable

interpretat ion  of  the  agreement,  there   can  never  be  a

dis t inct ion  between  “pay”  and  “secure”  as  contended  for  on

behal f  of  the  Appl icant  (where  the  Appl icant  contends  that

payment  o f  the  balance  was  uncondit ional  and  discharged

the  Appl icant ’s  obl igat ions  in  terms  of  the  agreement) .  As  to

the  attempt  on  behal f  of  the  Appl icant  to  draw  a  d is t inct ion

between  the  manner  in  which  payment  may  be  made  and

secur i ty  prov ided,  th is  Court  has  great  d i ff icu l ty  in  accept ing

the  submissions  made  on  behalf  of  the  Appl icant  in  support

thereof .  In  th is  regard,  i t  is  c lear,  once  again,  f rom  the

ordinary  rules  of  grammar  and  syntax,  together  wi th  the

wording  of  subclause  9.1  of  the  agreement,  that  th is

subclause  is  s i lent  as  to  how  the  amounts  referred  to  in

c lause  9  were  to  be  paid  or  secured.  Ar is ing  therefrom,  i t

would  be  improper  to  arr ive  at  the  s ingular  interpretat ion

ascr ibed  to  th is  subclause  of  the  agreement  by  the  Appl icant

that  in  terms  of  th is  subclause  the  Appl icant  has  paid  the

balance  and  thereby  d ischarged  i ts  ob l igat ions  in  terms  of
22  Paragraph [31] abid
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the agreement.    

  

[31] Fur ther,  c lause  9  of  the  agreement  speci f ica l ly  deals  wi th

t ransfer  and  costs  of  t ransfer.   Subc lause  9.1  of  the

agreement  (as  set  out  fu l ly  ear l ier  in  th is  judgment)  re fers  to

the  purchaser  paying  or   secur ing  al l   amounts  payable  in

terms  of  the  agreement  before  transfer  may  be  passed.

From  the  aforegoing,  i t  is  c lear  that  t ransfer  could  not  take

place  unless  the  purchaser  had  paid  or  secured  al l   amounts

payable  in  terms  of  the  agreement,  wi th  part icu lar  re ference

to  the  t ransfer  costs  and  not  just  the  purchase  pr ice.   In  the

premises,  i t  is  d i ff icul t  to  understand  how  this  subclause

assis ts  the  Appl icant  in  i ts  argument  ( i f  appl icable  thereto  at

a l l ) .

  

[32] As  correct ly  noted  in  Agu  v  Kr ige, 2 3  yet  another  matter

deal ing  wi th  the  misappropr ia t ion  of  the  purchase  pr ice  paid

by  a  purchaser  into  a  conveyancer ’s  t rust  account,  in  that

case  by  the  conveyancer  appointed  by  a  se l ler  in  terms  of  a

deed  of  sa le ,  i t  does  not  necessar i ly  mean  however  that

because  the  se l ler  appointed  the  conveyancer  and  the

conveyancer  was  the  sel ler ’s  at torney  ( the  same facts  as  the

present  matter)  that  the  conveyancer  was  the  se l ler ’s  agent

23  2019 JDR0716 (WCC) 
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for  receiv ing payment o f  the purchase pr ice. 2 4

[33] In  Agu,  re l ied  upon  by  the  Appl icant ,  the  learned  Act ing

Judge,  in  reaching  the  decis ion  that  the  conveyancer  acted

as  the  se l ler ’s  agent  to  receive  payment  of  the  purchase

price  on  the  se l ler ’s  behalf ,  appears  to  have  placed  a  fa i r

amount  o f  weight  upon  the  fact  that  the  said  conveyancer

was  the  sel ler ’s  at torney  of  longstanding.   I t  is  common

cause  in  the  present  mat ter  that  the  Second  Respondent  had

acted as the Firs t  Respondent ’s at torney in the past .

  

[34] The  facts  giv ing  r ise  to  the  appointment  by  one  par ty  of  the

conveyancer  to  ho ld  monies  in  t rus t  (a lso  rel ied  upon  by  the

Appl icant  in  the  present  mat ter  in  suppor t  of  the  rel ie f

sought)  should  not ,  in  the  opinion  of  th is  Cour t ,  be  a  factor

which  should  be  g iven  much  weight ,  i f  any  weight  a t  a l l ,

when  deciding  the  cruc ia l  issue  as  to  whether  the

conveyancer  acts  as  the  agent  o f  that  par ty  when  receiv ing

payment  o f  the  monies  to  be  held  in  trust .   This  is

part icular ly  so  in  the  case  of  the  sa le  of  an  immovable

property  where  i t  has  become  an  accepted  t rade  custom  in

such  matters  for  the  se l ler  to  appoint  the  conveyancer  in  the

deed  of  sa le  entered  into  between  the  part ies .   In  the

24  At page 14; Minister of Agriculture (supra) at 218E-F
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premises,  in  l ight  of ,  in ter  a l ia ,  the  fact  that  the  se l ler  (a)

appoints  the  conveyancer  in  terms  of  the  deed  of  sa le  for  an

immovable proper ty ;  and (b)  that  i t  would  not  be unusual  that

such  an  at torney  appointed  by  the  sel ler  would  be  wel l-

known  to  the  se l ler,  should  have  l i t t le  or  no  bear ing  on  a

cour t ’s  decis ion as to  whether  that  a t torney acts  as the agent

of  the  se l ler  when  accept ing  payment  of  the  purchase  pr ice

by the purchaser.

  

[35] Clause  3  of  the  agreement  in  the  present  matter  is  d is t inct ly

d i fferent  to  those  in  o ther  mat ters  re ferred  to  in  th is

judgment 2 5 .   This  d ist inct ion  is,  as  deal t  wi th  ear l ier  in  th is

judgment,  c lear ly  i l lustra ted  by  the  use  of  the  word  “secure”

and  the  e lec t ion  given  to  the  purchaser  to  e i ther  secure  the

balance  by  way  of  a  wr i t ten  guarantee  or  cash.   The

dist inct ion  is  fur ther  enforced  by  the  c lear  and  separate

manner  in  which  the  deposi t  and  the  balance  are  to  be  deal t

wi th  in  terms  of  the  agreement.   I t  is  c lear  f rom  a  reading

thereof  that  c lause  3  of  th is  agreement  is  very  di fferent  to

that  contained  in  a  “normal”  or  “usual”  deed  of  sa le .   In  the

premises,  i t  requires to  be proper ly  in terpreted as such.

  

[36] I f  the  “ innocent  bystander”  test  was to  be  appl ied,  i t  is  h igh ly

25  Baker (supra) at 437C-E; AGU (supra) at 4
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improbable  that  e i ther  o f  the  part ies,  when  enter ing  into  the

agreement,  i f  asked,  would  have  answered  in  the  aff i rmat ive

that  should  the  purchaser  elect  to  make  payment  to  the

attorney  in  cash  to  secure  the  balance  of  the  purchase  pr ice

pending  reg is t ra t ion  of  t ransfer,  rather  than  by  providing  a

sui tab le  guarantee  and  that  at torney  stole  those  monies,  the

sel ler  would be l iable therefor.

  

[37] The  only  reasonable  interpretat ion  that  can  be  g iven  to  the

agreement  in  th is  matter  which  would  u l t imately  g ive  i t  t rue

business  eff icacy,  is  that  the  balance  was  paid  by  the

Appl icant  to  the  Second  Respondent  to  secure  the  balance.

Insofar  as  i t  may  be  necessary  for  th is  Cour t  to  deal

therewith,  i t  is  c lear  that  same  is  an  express  and  not  a  tac i t

term  of  the  agreement  ( the  Appl icant  having  misconstrued

the  Fi rs t  Respondent ’s  submiss ions  in  respect  o f  the

interpretat ion  of  the  agreement  when  the  par t ies  attempted

to  def ine  the  issues  in  the  jo in t  minute  as  deal t  wi th  ear l ier

in  th is  judgment) .  Appl icant  e lec ted  to  provide  secur i ty  in

cash  rather  than  in  the  form  of  a  wr i t ten  guarantee  which  i t

was,  in  terms  of  the  agreement,  ent i t led  to  do.   Payment  of

the  balance  by  the  Appl icant  to  the  Second  Respondent

secured the  purchase pr ice in  terms of  the agreement  but  d id

not  d ischarge  the  Appl icant ’s  obl igat ions  in  terms  of  the
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agreement  to  pay  the  balance  in  terms  thereof .   That

obl igat ion  would  and  could  on ly  be  discharged  upon  t ransfer

of  the  proper ty  and  payment  o f  the  balance  by  the  Second

Respondent  to  the  Firs t  Respondent .  In  accept ing  the

balance  in  cash  f rom  the  Appl icant  the  Second  Respondent

acted  as  the  agent  of  the  Appl icant  and  not  the  agent  of  the

Firs t  Respondent.

  

[38] Before  the  balance  could  be  paid  to  the  Firs t  Respondent  i t

was  sto len  by  the  Second  Respondent .   The  First

Respondent  p laced the Appl icant on terms to pay the balance

which  the  Appl icant  has  fa i led  to  do.   In  the  premises,  the

Firs t  Respondent  was  ent i t led  to  cancel  the  agreement.  I t

must  fo l low  that  the  Appl icant  is  not  ent i t led  to  the  re l ief

sought and the appl icat ion must  be d ismissed.

Costs

[39] I t  is  t r i te  that  (a)  costs  fa l l  wi th in  the  general  d iscret ion  of

the  cour t  and  that  (b)  un less  unusual  c i rcumstances  ex is t ,

costs  normal ly  fo l low the  resul t .  No such ci rcumstances were

drawn  to  the  attention  of  th is  Court .  In  the  premises,  the

Appl icant  should  be  ordered  to  pay  the  costs  of  th is

appl icat ion. 
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Order

[40] This Court  makes the fo l lowing order:

  

1 . The appl icat ion is d ismissed.

  

2 . The Appl icant  is  to  pay the costs of  the appl icat ion.  

  

_______________________
B.C. WANLESS 
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