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WANLESS AJ

Introduction

[1] Dur ing  or  about  October  2022,  one  Shireen  Ismai l ,  adul t

female  ( " the  Pla in t i f f " ) ,  inst i tu ted  an  ac t ion  ( " the  act ion") ,  in

th is  Cour t  on  behalf  of  her  husband,  one  Shareen  Ismai l ,

adul t  male  (" the  pat ient") .   In  the  act ion  the  Plaint i ff  c la imed

damages,  jo in t ly  and  severa l ly  the  one  paying  the  others  to

be  absolved,  against  Lenmed  Heal th  Zamokuhle,  a  pr ivate

company  operat ing  as  a  pr ivate  hospita l  ( " the  Firs t

Defendant") ;  ARWYP  Medica l  Centre,  a  pr ivate  company

operat ing  as  a  pr ivate  hospi ta l  ( " the  Second  Defendant") ;

Sunward  Park  Hospita l ,  a  pr ivate  hospi ta l  ( " the  Third

Defendant")  and  Mi lpark  Hospi ta l ,  a  pr ivate  hospita l  ( " the

Fourth Defendant") .

[2] Both  the  First  Defendant  and  the  Second  Defendant  have

taken  except ion  to  the  Plaint i ff 's  Par t icu lars  of  Cla im.   Two

(2)  separate  appl icat ions  have  been  combined  wi th  the

consent  of  the  Deputy  Judge  President  of  th is  Divis ion  to  be

heard  as  a  s ing le  Opposed  Mot ion  under  case  number

035188/2022.
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Grounds of  exception

[3] The  First  Defendant 's  except ion  is  based  upon  the  fac t  that

the Part iculars of  Cla im fa i l  to  d isc lose a cause of  act ion  and

are  vague  and  embarrassing  whi ls t  the  except ion  of  the

Second  Defendant  is  based  on  the  ground  of  fa i l ing  to

d isc lose a cause of  act ion only.

An analysis of the Plainti ff 's  Part iculars of  Claim

[4] The  factua l  narrat ive  pleaded  in  the  Part iculars  of  Cla im  and

upon  which  th is  appl icat ion  was  argued  before  th is  Court ,

can be summarised as fo l lows:

4.1 on  19  November  2019  the  pat ient  was  transported,

by  ambulance,  to  the  Fi rs t  Defendant  hospi ta l ,

a l legedly suffer ing a card iac arrest ;

4 .2 upon  arr ival  at  the  First  Defendant  hospita l  the

pat ient  was  resuscitated  and  stab i l ised  to  be

transpor ted  to  the  Third  Defendant  hospi ta l  by

ambulance;

4.3 en  route  to  the  Third  Defendant  hospi ta l  the  pat ient

al legedly  suffered  another  cardiac  arres t,  upon
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which  the  ambulance  re-routed  to  the  Second

Defendant  hospi ta l  being  closer  to  the  vic in i ty  of

the ambulance at  that  stage;

4.4 upon  arr iva l  at  the  Second  Defendant  hospi ta l  the

pat ient  was  t reated  and  thereaf ter  a i r l i f ted  to  the

Third Defendant  hospi ta l ;

4 .5 af ter  arr iv ing  at  the  Thi rd  Defendant  hospi ta l  the

pat ient  was  t reated by  a cardiologis t  and underwent

a surg ical  intervent ion;

4.6 some  two  days  la ter  the  pat ient  was  transferred  to

the Fourth Defendant  hospi ta l  v ia ambulance; and

4.7 the  pat ient  underwent  a  number  of  procedures  over

a  per iod  of  t ime  at  the  Fourth  Defendant  hospi ta l

and  was  eventual ly  d ischarged  some  three  months

later to a  fra i l  care fac i l i ty.

The  First  Defendant's  exception  based  on  the  ground  that  the

Plaint if f 's  Particulars of  Claim are vague and embarrassing

[5] As  correct ly  po inted  out  by  Counsel  for  the  First  Defendant

the  Plaint i ff 's  Part iculars  of  Claim  conta in  mutual ly

destruct ive statements.   In  paragraph 8 i t  is  p leaded:

"Upon  arr iva l  a t  the  Zamokuhle  hospita l ,  an  in i t ia l
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assessment  was  done  by  medical  staf f  whose  fu l l

part icu lars  are  unknown.   The  pat ient  was  resusci tated

and stab i l ised   and thereaf ter  t ransferred  v ia  ambulance to

Netcare  t /a  Sunward  Park  Hospi ta l :  “Sunward  Park

Hospita l" ,  as  there  were  no  cardiologists  avai lab le  at  the

hospi ta l . "  1

[6] Thereaf ter,  in subparagraph 45.1 the Plaint i f f  a l leges that :

"The  First  Defendant  fa i led  to  stabi l ise   the  pat ient  using

the  required  sk i l l ,  care  and  procedure  before  transferr ing

him via  ambulance". 2

[7] I t  is  t r i te  that  a  pla in t i ff  is  ent i t led  to  re ly  on  mutual ly

contrad ic tory  averments  in  h is  par t icu lars  of  c la im,  prov ided

that  i t  is  c lear  f rom  the  manner  of  p leading  them  that  he  is

only  re ly ing  on  the  one  in  the  event  that  the  other  is  not

susta inable. 3

[8] In  the  present  mat ter  that  proviso  is  c lear ly  absent  and  for

that  reason  the  aforegoing  contradic t ion  must  render  the

Plaint i ff 's  Par t icu lars  of  Claim  as  against  the  Firs t  Defendant

1  Emphasis added

2  Emphasis added

3  Feldman NO v EMI Music SA (Pty) Ltd; Feldman NO v EMI Music Publishing SA (Pty) Ltd 2010 (1) SA 1
(SCA) at paragraph 11
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vague and embarrassing.

The  First  Defendant's  and  Second  Defendant's  exceptions

based  on  the  ground  that  the  Plainti ff 's  Particulars  of  Claim

do not sustain a cause of  act ion

[9] Both  the  First  Defendant  and  the  Second  Defendant  have

taken  except ion  to  the  Plaint i ff 's  Par t icu lars  of  Cla im  on  the

ground  that  the  Part icu lars  of  Cla im  do  not  sustain  a  cause

of  act ion  in  respect  o f  them.   In  that  regard,  both  of  these

defendant 's  re ly  upon  the  same  submission  that ,  in  terms  of

var ious legis lat ion,  wi th  part icu lar reference to,  in ter  a l ia ,  the

Heal th  Professions  Act  56  of  1974;  the  Nat ional  Heal th  Act

61 of  2003 and  the  regulat ions  promulgated  thereof,  together

wi th  The  Ethica l  and  Professional  Rules  of  the  Heal th

Professions  Counc i l  of  South  Afr ica  GN R717,  4  August  2006

(as  amended  by  GN  NO  R68  of  2  February  2009),  medical

pract i t ioners cannot  be  in  the  employ  of  a  pr ivate hospi ta l  for

the purposes of  render ing c l in ical  serv ices to  pat ients.

[10] During  the  course  of  argument  before  th is  Court  the

Plaint i ff 's  counsel  conceded  (correct ly  in  the  opin ion  of  th is

Court)  that  the  legal  consequence  of  the  aforegoing  was  that

none  of  the  defendants  in  the  present  matter,  wi th  par t icu lar
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reference  to  the  Fi rs t  and  Second  Defendants,  can  be  held

responsib le ,  e i ther  di rect ly  or  v icar ious ly,  for  the  conduct  of

any  of  the  pat ient 's  medical  pract i t ioners.   However,

Plaint i ff 's  Counsel  sought  to  avoid  the  consequences  thereof

by  submit t ing  to  th is  Cour t  that ,  despi te  the  aforegoing,  the

Plaint i ff 's  Par t icu lars  of  Claim  d id  susta in  a  cause  of  act ion

since  the  Plaint i f f  does  not  re ly  on  v icar ious  l iab i l i ty  in

respect  of  the act ions of  var ious medica l pract i t ioners.

[11] As  correct ly  pointed  out  by  both  Counsel  for  the  First  and

Second  Defendants,  th is  is  c lear ly  not  so.   In  paragraph  43

of  the  Pla in t i ff 's  Part iculars  of  Cla im,  under  the  heading  of

"Vicar ious  Obl igat ions"  the  Plaint i f f  sets  out  her  re l iance

upon  the  vicar ious  l iabi l i ty  o f  a l l  f ive  defendants  ar is ing  from

the  medica l  pract i t ioners '  and  nursing  staffs ’  re la t ionships

with  the  defendants  as  set  out  in  subparagraphs  43.1  and

43.2.   In  the  premises,  th is  Cour t  holds  that  the  Pla in t i f f 's

Part iculars  of  Cla im  must  be  expiable  for  the  aforegoing

reasons  and  on  the  ground  that  they  do  not  sustain  a  cause

of  ac t ion.

[12] Fur ther,  both  the  Fi rs t  Defendant  and  the  Second  Defendant

take  except ion  to  the  Plaint i ff 's  Part iculars  of  Cla im  on  the

ground  that ,  even  i f  i t  is  accepted  that  these  defendants
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employed  the  nursing  staff  as  averred,  in  terms  of  the

Nurs ing  Act  30  of  2005,  4  those  nurses  are  l imi ted  in  the

scope  of  the  care  they  can  provide  and  are  specif ical ly

precluded  f rom  conduct ing  procedures  on  a  pat ient.   Th is

Court  a lso  understood  (correct ly)  Plaint i ff 's  Counsel  to

accept  the  re l iance  by  both  defendants  upon  th is  part icu lar

leg is la t ion  and  the  prov is ions  thereof .   This  further  suppor ts

the  excipiab i l i ty  of  the  Plaint i ff 's  Par t icu lars  of  Claim  on  the

ground of  fa i l ing to sustain a cause of act ion against  both the

First  Defendant  and the Second Defendant .

[13] In  addi t ion  to  the  aforegoing,  both  the  Firs t  Defendant  and

the  Second  Defendant  have  c i ted,  indiv idual ly,  instances

where  i t  is  averred  that  the  Plaint i ff 's  Part iculars  of  Claim  do

not  susta in  a  cause  of  act ion  as  against  them.   In  both  the ir

Heads of  Argument  and dur ing  the  course of  argument  before

th is  Court ,  both  Counsel  for  both  defendants  referred  th is

Court  met icu lously  to  those  instances  and  the  general

pauci ty  o f  the  p leadings  insofar  as  the  Par t icu lars  of  Cla im

lack any real  ment ion or  deta i l  of  e i ther defendant  therein.

[14] At  th is  s tage,  i t  is  par t icu lar ly  apt  to  recal l  the  century-old

but  s t i l l  h ighly  re levant  words  of  the  ers twhi le  Appel la te

Div is ion  in  the  mat ter  of  McKenzie  v  Farmer 's  Co-operat ive
4  Section 56
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Meat  Industr ies  Ltd  5  where  6  the  Court ,  when  sett ing  out

what  const i tutes a "cause of  ac t ion" ,  held:

"…  every  fac t  wh ich  i t  would  be  necessary  for  the  p la int i f f  to

prove,  i f  t raversed,  in  order  to  suppor t  h is  r ights  to  the

judgment  o f  the  cour t .   I t  does  not  compr ise  every  p iece  of

ev idence  which  is  necessary  to  prove  each  fac t ,  but  every  fact

which is  necessary  to  be proved. "

[15]  The  cr i t ic ism  level led  by  both  Counsel  for  these  defendants

agains t  the  Plaint i ff ’s  Par t icu lars  of  Cla im,  can  be  broadly

summarised as fo l lows:

15.1 the  paucity  of  the  al legat ions  in  the  Par t icu lars  of

Claim  referr ing  to  ei ther  the  Firs t  or  Second

Defendant .   Rather,  the  Plaint i f f  has  elected  to

make  a  number  of  genera l  a l legat ions  against  a l l

f ive  defendants  and  has  fa i led  to  indicate  which

defendant  is  to  be held l iable for  which conduct ;

15.2 the  fa i lure  of  the  Pla in t i ff  to  proper ly  p lead  her

cause  of  act ion  e i ther  in  contract  or  in  del ic t  or  in

both ( in the a l ternat ive).

5  1922 AD 16

6  At 23
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[16] Fol lowing  a  careful  examinat ion  by  th is  Cour t  of  (a)  the

averments  in  the  Part iculars  of  Cla im  where  reference  is

made  to  the  Firs t  Defendant  and  (b)  the  compl icat ions  the

Plaint i ff  a l leges  the  pat ient  suffered  as  set  out  in  the

Part iculars  of  Cla im,  i t  is  c lear  that  the  Pla in t i ff  has  fa i led  to

eluc idate,  in  her  Part iculars  of  Cla im,  how  the  Fi rs t

Defendant 's  a l leged  negl igence  caused  or  contr ibuted  to  the

pleaded  compl icat ions  a l legedly  suffered  by  the  pat ient.   As

correct ly  submit ted  by  the  First  Defendant 's  Counsel ,  i t

becomes  apparent  that  the  compl icat ions  as  pleaded  are  in

fact  at t r ibuted  to  have  been  caused  by  part ies  other  than  the

First  Defendant  or  occurred  at  faci l i t ies  other  than  the  Fi rs t

Defendant ,  as c i ted in the Par t icu lars of  Claim.

[17] From  the  aforegoing,  i t  becomes  evident  that  the

compl icat ions  that  the  Pla in t i ff  seeks  to  c la im  damages  for,

were  in  no  way  re la ted  to  the  pat ient 's  admission  to  the  Fi rs t

Defendant 's  faci l i ty.   Were  these  compl icat ions  to  be

somehow  causal ly  l inked  to  the  Firs t  Defendant ,  then  i t  is

required  that  the  pla in t i ff ,  in  her  p leadings,  demonst rate  that

an  act  or  omiss ion  on  the  par t  o f  the  Fi rs t  Defendant  is

causal ly  l inked  to  the  compl icat ions  or  a  par t icu lar

compl icat ion.
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[18] This  judgment  wi l l  not  be  burdened  unnecessar i ly  by  set t ing

out  the  aforegoing.   These  inadequacies  were  canvassed,  in

great  detai l ,  by  Counsel  for  the  First  Defendant ,  both  in  the

First  Defendant 's  Heads  of  Argument  and  dur ing  the  course

of  argument  before  th is  Cour t .   L i t t le  purpose  would  be

served  to  repeat  them  once  again  which  would  u l t imately

amount to  a dupl icat ion of  the Pla in t i f f 's  Part iculars  of  Claim.

[19] Where  the  Plaint i ff  has  at tempted  to  make  asser t ions  of

negl igence  against  the  First  Defendant  to  sustain  a  cause  of

act ion  in  the  Plaint i ff 's  Par t icu lars  of  Claim  the  Pla in t i f f  has,

regrettably,  fared  no  bet ter.   Fi rst ly,  fo l lowing  the  a l legat ion

that  the  Firs t  Defendant  fa i led  to  s tab i l ise  the  pat ient,  there

is  a  d irect  contrad ict ion  in  the  Part iculars  of  Cla im  that  the

pat ient  was  resusci tated  and  stab i l ised.   Secondly,  in

averr ing  that  the  First  Defendant  was  negl igent  in

transferr ing  a  pat ient  in  a  c r i t ical  condi t ion,  such  as  the

pat ient ,  by  ambulance  rather  than  by  air,  the  Pla in t i ff 's

Part iculars  of  Cla im  do  not  ident i fy  the  party  who  elected  to

convey  the  pat ient  via  ambulance.   The  submission  made  on

behalf  of  the  First  Defendant  that  the  decis ion  to  transfer  a

pat ient  fa l ls  outs ide  the  scope  of  pract ice  of  nurses  as  does

the decis ion  of  the  method of  conveyancing of  a  pat ient  to  be
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used,  are good ones and are accepted by th is  Court .   A lso,  in

addit ion  thereto,  the  Part iculars  of  Claim  are  s i lent  as  to

which,  i f  any,  of  the  compl icat ions  would  have  been  averted

had  the  pat ient  been  ai r l i f ted  rather  than  having  been

transferred  by  road.   Thi rd ly,  when  averr ing  that  the  First

Defendant  fa i ls  to  prevent  the pat ient  f rom suffer ing a second

cardiac  arrest  en  route  the  Pla in t i ff  has  fa i led  to  s ta te  in  her

Part iculars  of  Cla im  what  the  Firs t  Defendant  (or  for  that

matter  even  the  nurses  in  the  Firs t  Defendant 's  employ )

ought  to  have  done  to  prevent  a  second  cardiac  arrest .

Rather,  in  the  Par t icu lars  of  Claim,  i t  is  sta ted  that  the

pat ient  was  stab i l ised  before  the  transfer  was  effected  and

that  the  pat ient  was  handed  over  to  the  ambulance personnel

in  a  stable condit ion.

[20] The  ident ical  approach  to  the  attack  mounted  at  the

Plaint i ff 's  Part iculars  of  Cla im  by  the  First  Defendant  was

also  adopted  by  the  Second  Defendant  both  in  the  Second

Defendant 's  Heads  of  Argument  and  in  the  argument  placed

before  th is  Cour t  on  behalf  o f  the  Second  Defendant  by  i ts

Counsel .   As  such,  the  same  considerat ions  apply  and  th is

Court  has  carr ied  out  the  same  carefu l  examinat ion  as

referred  to  ear l ier  in  th is  judgment.  7  Fol lowing  same,  th is

Court  comes  to  the  same  f indings  in  respect  of  the  Second
7  Paragraph [16] ibid
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Defendant  as  made  ear l ier  in  th is  judgment  in  respect  o f  the

First  Defendant .  8

[21] Whi lst ,  as  held  ear l ier  here in ,  9  l i t t le  purpose  would  be

served  by  th is  Court  deal ing  wi th  each  and  every  instance

where  the  p la int i ff 's  Part iculars  of  Claim  fa i led  to  disclose  a

cause of  act ion  against  the  Second Defendant ,  i t  is  wor thy  to

note,  as  submit ted  by  the  Second  Defendant 's  Counsel ,  that

to  apprec iate  the  pauci ty  of  the  a l legat ions  referr ing  to  or

ment ion ing  the  Second  Defendant ,  i t  must  be  noted  that

these  are  contained  ent ire ly  in  the  Part icu lars  of  Claim  in

three subparagraphs,  namely:

"On  route  to  Sunward  Park  Hospi ta l ,  the  pat ient  suffered

another  card iac  arrest ,  and  the  ambulance  re-routed  to

Arwyp  Medica l  Centre  .   At  Arwyp  Medica l  Cent re  ,  pat ient

was  treated  by  medica l  sta f f  whose  fu l l  par t icu lars  are

unknown  and  the  pat ient  was  thereaf ter  a i r l i f ted  to  Sunward

Park Hospi ta l . " 1 0

“Taci t  agreements  were  concluded  between  the  pat ient  and

the fo l lowing hospita ls :

8  Paragraphs [16] to [18] ibid

9  Paragraph [18] ibid

10  Emphasis added 
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(a) Zamokuhle Hospita l  in Tembisa on 19 November 2019;

(b) Arwyp Hospi ta l   in Kempton Park on 19 November 2019;

(c)Netcare t /a Sunward Park  Hospi ta l  in  Boksburg on 19 

November 2019;  and

(d) Netcare t /a Mi lpark hospi ta l  in  Johannesburg on 21 

November 2019."  11

"The  First  and  Second  Defendants   fa i led  to  prov ide  proper

and  carefu l  procedures  to  the  Pat ient  in  accordance  with  the

standards  which  persons  genera l ly  would  be  ent i t led  to

expect  in  the  c i rcumstances  in  which  they  prac t iced  at  the

t ime." 1 2

[22] Moreover,  the  Plaint i ff  makes  a  number  of  sweeping

al legat ions  against  the  "defendants"  but  fa i ls  to  ind icate

which  "defendant"  is  being  held  responsib le  for  any  speci f ic

conduct .   Examples of  th is inc lude:

22.1 "As  a  resul t  of  the  cumulat ive  negl igent  conduct  o f

the  Defendants,  the  pat ient  is  now  in  a  vegetat ive

state";

22.2 "The  Defendants  had  a  duty  of  care  towards  the

pat ients to provide …"

11  Emphasis added

12  Emphasis added
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22.3 "The  compl icat ions  occurred  and/or  cont inued  to

occur  as  a  resul t  of  the  negl igence  of  the

Defendants …"

[23] In  the  matter  o f  Manyatse  v  South  Afr ican  Post  Of f ice  Ltd  1 3 ,

Southwood  J  re ferred  to  the  mat ter  o f  Imprefed  (Pty)  L td  v

Nat ional  Transport  Commission 1 4  as fo l lows:

" I t  is  we l l  estab l ished  that :   " (T)he  whole  purpose  of  p leadings

is  to  br ing  c lear ly  to  the  not ice  o f  the  cour t  and  the  par t ies  to

the  ac t ion  the  issue  upon  which  re l iance  is  to  be  p laced" ;  and

that :  " (T) the  ob ject  of  p lead ing  is  to  ascer ta in  def in i t ive ly  what

is  the  quest ion  at  issue  between  the  par t ies,  and  th is  ob ject

can  on ly  be  a t ta ined  when  each  par ty  s tates  h is  case  wi th

prec is ion. "

[24] As  also  deal t  wi th  ear l ier  in  th is  judgment,  1 5  i t  is  unclear

whether  Plaint i ff 's  c la im  is  pursued  ex  contractu  or  ex

del ic tu .  To th is  end the Pla in t i ff  p leads the fo l lowing:

"There  is  a  legal  re lat ionship  between  a  hospi ta l ,  i ts

medica l  pract i t ioners  and  staf f  members  and  a  pat ient

created  by  a  taci t  contract  .   The  hospi ta l ,  i ts  medical

13  [2008] 4 All SA 458 (T) at paragraph 4

14  1993 (3) SA 84 (AD)

15  At subparagraph 15.2 ibid
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pract i t ioners  and  staf f  members  undertakes  to  render

professional  services.   The  medical  pract i t ioners  who  are

employees  or  representat ives  of  the  defendants  have  a

duty  to  exercise  the  reasonable  sk i l l  and  care  of  a

prac t i t ioner in  the f ie ld."  1 6

[25] Then, at  a la ter stage,  the Pla in t i f f  a l leges that :

"The  Defendants  had  a  duty  of  care  towards  the  pat ients

to prov ide …"

The  Second  Defendant  correct ly  submi ts  that  there  is  no

rat ional  basis  al leged  f rom where  the  ostensible  duty  of  care

can be ascer ta ined or  even inferred.

[26] Under  the  c i rcumstances,  having  regard  to  al l  o f  the

aforegoing,  th is  Cour t  f inds  that  the  except ions  of  both  the

First  Defendant  and the Second Defendant  should be upheld.

Costs

16  Emphasis added
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[27] I t  is  t r i te  that  costs  fa l l  wi th in  the  genera l  d iscret ion  of  the

Court .  Further,  i t  is  t r i te  that  costs  normally  fo l low  the  resul t

unless  unusual  c i rcumstances  exis t .   No  such  ci rcumstances

have  been  brought  to  the  attent ion  of  th is  Cour t .   In  the

premises,  the  Plaint i f f  should  pay  the  costs  of  th is

appl icat ion.

Order

[28] This Cour t  makes the fo l lowing order :

1 . The  Firs t  Defendant 's  and  Second  Defendant 's

except ions  to  the  Plaint i ff 's  Par t icu lars  of  Cla im are

upheld.

2. The  Pla in t i ff  is  g iven  leave  to  amend  the  Pla in t i f f 's

Part iculars  of  Cla im  wi th in  Thi r ty  (30)  days  of  the

date of  th is  order.

3 . The  Plaint i ff  is  to  pay  the  costs  of  the  Firs t

Defendant  and  the  Second  Defendant  in  th is

appl icat ion.
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