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Editorial note: Certain information has been redacted from this judgment in 
compliance with the law.

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  44450.2020

DATE  :  27-10-2023

In the matter between

H Applicant 

and

SH Respondent

J U D G M E N T IRO RECUSAL 

(EX TEMPORE)

INGRID OPPERMAN, J  :    The appl icat ion for  leave to appeal ,

the  reasons  for  which  were  f i led  on  the  11 t h  o f  September

2023,  was  set  down  for  hear ing  th is  morn ing  on  the  27 t h  o f

October  2023  for  hear ing  at  08:30.  At  21:15  last  n ight  I

received  a  let ter  f rom  the  at torney  (Mr  Dylan  Jagga)  of  the

appl icant  in  th is  recusal  appl icat ion,  the  respondent  in  the
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appl icat ion  for  leave  to  appeal  whom I  wi l l  refer  to  as  Mr  H,

in  which  reasons  were  advanced  for  my  recusal  as  the  case

manager  in  th is  matter  and  any  other  in ter locutory

appl icat ions in fu ture. 1  

From  my  reading  of  the  le t ter,  I  assumed  that  the

appl icat ion  for  leave to  appeal  was proceeding as  scheduled

and  was  taken  by  surpr ise  when  Adv  Nick  Jagga,

represent ing  Mr  H,  communicated  to  th is  court  that  he  held

instruct ions to  move an appl icat ion  for  my recusal  in  respect

of  the  appl icat ion  for  leave  to  appeal .   He  immediate ly

p laced  on  record  that  he  was  not  re ly ing  on  any  of  the  facts

set  out  in  the  le t ter  I  received  last  n ight  f rom  Mr  Dy lan

Jagga,  but  that  he  was  conf in ing  his  appl icat ion  for  recusal

to  two  grounds  only.   I  wi l l  deal  with  these  grounds  short ly

however  someth ing  needs  to  be  said  about  the  procedure

that  was fo l lowed.   

In  President  o f  the  Republ ic  of  the  Republ ic  of

South  Afr ica  vs  South  Afr ican  Rugby  Footbal l  Union

(SARFU)  1999  (4)  SA 147  CC,  the  Const i tut ional  Cour t  held

that  the  usual  procedure  in  appl icat ions  for  recusal  is  that

counsel  for  the  appl icant  seeks  a  meet ing  in  chambers  wi th

the  judge  in  the  presence  of  h is  or  her  opponent.   The

1 The letter seems to have been received by my Registrar Ms Twaku at 14:45 yesterday

afternoon, however it was only forwarded to me last night. 
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grounds for  recusal  are  put  to  the  judge who would  be given

an oppor tun ity,  i f  sought ,  to respond to  them.” 2

In  th is  case the  procedure  adopted depar ts  radical ly

f rom  the  accepted  pract ice.   No  approach  was  made  to  me

prior to  the launching of  the appl icat ion for my recusal  e i ther

in  wr i t ing  or  in  chambers.   Mr  Dol ly  emphas ised h is  surpr ise

at  the  launching  of  the  appl icat ion.   Mr  Jagga  represent ing

Mr H readi ly  conceded that  th is  would  have been  the  correct

approach  and  would  have  been  fo l lowed  had  th is  hear ing

been  physica l  and  at  court .   He  expla ined  that  under  such

circumstances  he  would  have  accompanied  Mr  Dol ly  to  my

chambers  and  the  procedure  as  set  out  in  SARFU  would

have been fo l lowed.   That  may  be so,  however,  there  was no

request  for  the  record ing  device  to  be  turned  off  and  for  us

to  speak  as  though  we  were  in  chambers  and  off  the  record.

I  was  not  a fforded  an  oppor tuni ty  to  consider  the  grounds,  I

was  not  a fforded  an  oppor tun ity  to  p lace  any  facts  on

record.   As i t  turns out  I  do not th ink  much turns on i t ,  as the

facts  re l ied  upon  or  the  in ferences  sought  to  be  re l ied  upon

are drawn from the content  of  the judgment.   

As  was  stated  in  SARFU  at  paragraph  10  counsel

should  do  what  they  are  required  to  do  and  I  can  do  no

better  than  to  quote  the  Const i tu t ional  Court  where  the

fol lowing appears.

2 .  At para 50 of SARFU



44450/2020-sr 4 JUDGMENT
27-10-2023

"a  l i t igant  and  her  or  h is  counse l  who  f ind  i t

necessary  to  apply  for  the  recusa l  of  a  jud ic ia l

o ff icer  has  an  unenv iable  task  and  the

propr ie ty  of  the i r  mot ives  should  not  l ight ly  be

quest ioned.   Where  the  grounds  are

reasonable  i t  i s  counsel ’s  duty  to  advance  the

grounds  wi thout  fear.   On  the  par t  o f  the  judge

whose  recusa l  is  sought  there  should  be  a  fu l l

apprec iat ion  of  the  admoni t ion  that  she  or  he

shou ld  ‘no t  be  undu ly  sensi t ive  and  ought  not

to  regard  an  appl icat ion  for  h is  [or  her ]  recusa l

as  person aff ront ’ . ”

       In what  fo l lows I  wi l l  set  out  why I  th ink the fear  he ld by

Mr  H,  insofar  as  he  does  hold  i t ,  is  not  reasonable.  In  my

view  Mr  H[…]  is  intent  on  disqual i fy ing  me  for  hear ing  the

appl icat ion  for  leave  to  appeal  because  having  regard  to

what  I  have  a lready  found against  h im  in  the  judgment  he  is

concerned  that  the  appl icat ion  would  be  decided  adversely

to  him.   In  th is  regard  I  am  reminded  of  what  was  held  in

SARFU as fo l lows:  

"We  are  in  fu l l  agreement  wi th  the  fo l lowing

observat ion  made  by  Mason  J ,  in  a  judgment

g iven by  h im in  the High Cour t  of  Aust ra l ia :  

‘A l t hough  i t  is  impor tant  that  just ice  must  be

seen  to  be  done,  i t  i s  equa l ly  impor tant  that

judic ia l  o ff icers  d ischarge  thei r  duty  to  s i t  and

to  do  not ,  by  acced ing  too  read i ly  to

suggest ions  of  appearance  of  b ias ,  encourage

par t ies  to  be l ieve  that  by  seeking  the

d isqua l i f icat ion  of  a  judge,  they  wi l l  have  thei r

case  t r ied  by  someone  thought  to  be  more
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l i ke ly  to  dec ide the case in  thei r  favour ’ .  

We  a lso  agree  wi th  the  fur ther  observat ion

made  by  Mason  J  in  the  same  case  that :  ‘ I t

needs  to  be  said  loudly  and  clear ly  tha t  the

ground  of  d isqua l i f icat ion  is  a  reasonable

apprehension  that  the  jud ic ia l  o f f icer  w i l l  not

decide  the  case  impar t ia l ly  or  w i thout

pre judice ,  rather  than  that  he  w i l l  dec ide  the

case adversely  to  one par ty ’ . ”

        Now the appl icat ion  was launched ora l ly  and th is  court

a t tempted  as  best  i t  could  to  d ist i l  the  grounds  for  such

recusal .   The  f i rs t  is  to  be  found  in  paragraph  71  of  the

judgment.   In  such  paragraph  th is  court  referred  to  matters

pending before  me in  which  the  product ion  of  documents  are

sought.   I  re fer  to  matters  which  were  set  down  for  hear ing

the  day  before  the  argument  o f  the  matter  in  quest ion.

Because  I  took  cognisance  of  such  matters  and  the  subject

matter  thereof ,  a  percept ion  of  b ias  was  created  because  I

sa id :  “one  would  have  thought  that  Mr  H  would  make

avai lab le  al l  h is  personal  bank  statements  in  an  attempt  to

move the matter  forward.”  

The  second  ground  is  that  in  consider ing  the

prejudice  requirement  I  accepted  Ms  SH  say-so  of

impecuniosi ty  and  placed  an  “onus”  on  Mr  H  to  substant iate

h is  f inanc ia l  posi t ion.   I  accord ing ly,  so  the  argument  goes,

in  my  assessment  of  the  two  par t ies  deal t  wi th  them  in  an

unequal  fash ion.   I  wi l l  refer  to  the  f i rs t  ground  as  ground  1
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and the second as ground 2 in  th is  judgment.   

The  pr incip les  appl icable  to  a  “reasonable

apprehension  of  b ias”  as  a  ground  for  cal l ing  for  the  recusal

of  a  judge  were  stated  by  the  Const i tut ional  Cour t  in

SARFU.

  

" . . . the  correct  approach  to  the  appl icat ion  for

the  recusal  o f  members  of  th is  cour t  is

ob ject ive  and  the  onus  o f  es tabl ish ing  i t  rests

upon  the  app l icant .   The  quest ion  is  whether  a

reasonable  object ive  and  informed  person

would  on  the  correc t  facts  reasonably

apprehend  that  the  judge  has  not  or  w i l l  not

br ing  an  impar t ia l  mind  to  bear  on  the

ad judica t ion  of  the  case,  that  is  a  mind open to

persuas ion  by  the  ev idence  and  the

submiss ions  of  counse l .   The  reasonableness

of  the  apprehension  must  be  assessed  in  the

l ight  o f  the  oath  of  of f ice  taken  by  the  judges

to  admin is ter  just ice  wi thout  fear  or  favour ;

and  the ir  ab i l i ty  to  car ry  out  tha t  oath  by

reason  of  the i r  t ra in ing  and  exper ience.  I t  must

be  assumed  that  they  can  d isabuse  thei r  minds

of  any  i r re levant  persona l  be l ieves  of

predispos i t ions .   They  must  take  in to  account

the fac t  that  they  have a  duty  to s i t  in  any  case

in  wh ich  they  are  not  ob l iged  to  recuse

themselves.   At  the  same  t ime,  i t  must  never

be  forgot ten  that  an  impar t ia l  judge  is  a

fundamental  prerequis i te  for  a  fa i r  t r ia l  and  a

Judic ia l  Off icer  shou ld  not  hesi ta te  to  recuse

h imsel f  or  hersel f  i f  there  are  any  reasonable

grounds  on  the  par t  o f  the  l i t igants  for
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apprehending  that  the  judic ia l  o f f icer  for

whatever  reasons,  was  not  or  wi l l  not  be

impar t ia l . ”

In  Berner t  vs  ABSA Bank  Limited  2011(3)  SA 92CC referr ing

to  the  pr incip les  in  SARFU  the  Const i tut ional  Court  fur ther

held:

"33.   . . . th is  presumpt ion  can  be  d isp laced  by

cogent  ev idence  that  demonst rates  something

the judic ia l  o f f icer  has  done which g ives  r ise  to

a  reasonable  apprehens ion  of  bias .   The  ef fec t

o f  the  presumpt ion  of  impar t ia l i t y  is  tha t  a

judic ia l  o f f icer  wi l l  no t  l igh t ly  be  presumed  to

be  b iased.   This  is  a  cons iderat ion  a

reasonable  l i t igant  would  take  in to  account .

The  presumpt ion  is  cruc ia l  in  decid ing  whether

a  reasonable  l i t igant  wou ld  enter ta in  a

reasonable  apprehens ion  that  the  jud ic ia l

o ff icer  was,  or  might  be b iased . . .

34 .   The  other  aspect  to  emphas ise  is  the

double- requ irement  o f  reasonableness  that  the

appl icat ion  o f  the  test  impor ts .  Both  the person

who  apprehends  b ias  and  the  apprehens ion

i tse l f  must  be  reasonable.   As  we  pointed  out

in  SACCAWU  ‘ the  two- fo ld  emphas is  serve[s ]

to  underscore  the  weight  of  the  burden  res t ing

on  a  person  a l leg ing  judic ial  b ias  or  i t s

appearance’ .   The  double- requi rement  of

reasonableness  a lso  ‘h igh l igh ts  the  fact  that

mere apprehens iveness on the par t  o f  a  l i t igant

that  a  judge  wi l l  be  b iased  –  even  a  s t rongly

and  honest ly  fe l t  anx ie ty  –  is  not  enough. ’   The

cour t  must  carefu l ly  scrut in ise  the

apprehension  to  determine  whether  i t  i s ,  in  a l l

the  c i rcumstances,  a  reasonable one.

35.   . . .Jud ic ia l  Off icers  have  a  duty  to  s i t  in  a l l
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cases  in  wh ich  they  are  not  disqual i f i ed  f rom

si t t ing .   This  f lows  f rom  thei r  duty  to  exerc ise

the i r  jud ic ia l  funct ions .  As  has  been  r igh t ly

observed  ‘ judges  to  not  choose  the ir  cases;

and l i t i gants  do not  choose the ir  judges. ’

36 .   But  equal ly  t rue,  i t  i s  p la in  f rom  our

Const i tu t ion  that  an  ‘ impar t ia l  judge  is  a

fundamental  p rerequis i te  for  a  fa i r  t r ia l . . . ’   In  a

case  o f  doubt ,  i t  would  ord inar i ly  be  prudent

for  a  jud ic ia l  o f f icer  to  recuse  h imse l f  or

hersel f  in  order  to  avoid  the inconvenience that

could  resu l t  i f ,  on  appea l ,  the  appea l  cour t

takes  a  d i f fe rent  v iew  on  the  issue  o f  recusal .

But ,  as  the  High  Cour t  o f  Austra l ia  warns  ‘ ( i f )

the  mere  mak ing  of  an  unsubstant ia ted

ob ject ion  were  suf f ic ien t  to  lead  a  judge  to

decl ine  to  hear  or  dec ide  a  case,  the  system

would  soon  reach  a  state  where,  for  prac t ica l

purposes,  ind iv idua l  par t ies  could  in f luence the

composi t ion  of  the  bench.  Th is  would  be

into lerab le . ’

37 .   U l t imate ly,  what  is  requi red  is  that  a

judic ia l  o ff icer  conf ronted  wi th  a  recusa l

appl icat ion  must  engage  in  the  del ica te

ba lanc ing  process  o f  two  contend ing  factors .

On  the  one  hand,  the  need  to  d iscourage

unfounded  and  misdi rected  cha l lenges  to  the

composi t ion  of  the  cour t  and,  on  the  other

hand,  the  pre-eminent  va lue  of  publ ic

conf idence  in  the  impar t ia l  adjudica t ion  of

d isputes . ”

     So,  having  regard  to  these  pr incip les  the  f i rs t

enquiry  which  must  be  undertaken  is  to  es tabl ish

the  facts.  The  apprehension  of  a  reasonable  person
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must  be  assessed  in  l ight  o f  the  facts  as  they

emerge  at  the  hear ing  of  the  recusal  appl icat ion.   I t

fo l lows  that  incorrect  facts  which  were  taken  into

account  by  an appl icant  must  be  ignored in  apply ing

the  tes t.   I  should  immediate ly  place  on  record  that

there  is  no  aff idavi t  by  Mr  H  set t ing  out  which  facts

he re l ies upon.  The appl icat ion is based exclus ive ly

on legal  submiss ions which  is  not  wrong,  as  the test

is  ob jec t ive,  i f  the  facts  are  common cause  they  are

common  cause,  so  there  is  in  pr incip le  no  reason

why  i t  should  not  be  moved  in  th is  manner.

However,  there  is  no  ev idence  before  me  about

d isputed  facts,  I  therefore  have  the  judgment  and

the  four  corners  of  the  judgment  which  Mr  H  has

conf ined  himsel f  to  for  purposes  of  th is  appl icat ion

to embark  on th is inqui ry.   

       I  deal  wi th  ground 1  f i rs t .   Paragraph  57 under

the heading discret ion provides as fo l lows:

"Mr  H  approached  th is  cour t  on  the  bas is  that

i f  the  530  000  is  not  re leased,  he  w i l l  face

insolvency.   I  exp la ined  why  I  do  not  accept

th is . ”

I  re ference  paragraphs  25  to  28  of  the  judgment  for

purposes of  th is f ind ing of fac t.   Paragraph 25 reads:

"25.  Mr  H  says  that  a l l  h is  personal  bank ing

accounts  were  f rozen  on  23  May  2023  and  that

he  has  been  prevented  f rom  accessing  the



44450/2020-sr 10 JUDGMENT
27-10-2023

funds  he ld  there in.   He  contends  that  he  on ly

became aware of  the  wr i t  on  10 June 2023.   He

expla ins  that  the  f rozen  funds  inc lude  h is

income  that  he  requ ires  to  pay  h is  month ly

expenses,  the  funds  that  he uses to pay for  the

month ly  expenses  o f  the  minor  ch i ldren  and

renta l  o f  the  proper ty  that  he  res ides  in ,  debi t

orders  and  loans.   He  a lso  says  he  needs  to

pay for  the  curator  at  l i tem appointed on  behal f

o f  the  minor  ch i ldren  and  the  exper ts

appo inted.   He  emphasises  that  whi le  h is

bank ing  accounts  are  f rozen,  he  is  unable  to

comply  wi th  cour t  orders  that  have  p laced

f inanc ia l  obl igat ions  on  h im  which  re la te

pr imar i ly  to  the  minor  ch i ld ren.   Mr  H  states

fur ther  that  shou ld  Ms  SH’s  conduct  cont inue

unabated,  he  wi l l  be  p laced  in  a  s tate  of

insolvency.

26.   Mrs  SH  chal lenged  these  a l legat ions .   In

her  answer ing  af f idav i t  to  the  supplementary

aff idav i t  served  on  19  June  2023  ( the  second

answer ing  a f f idav i t )  she  inv i ted  Mr  H  to

produce  a l l  h is  bank  statements,  inc lud ing  a l l

the  ABSA Bank  statements  re f lec t ing  the  cred i t

o f  R530 000.   One  searches  the  papers  in  th is

appl icat ion  in  vain  for  a  response  to  th is

inv i ta t ion .   I t  begs  the  quest ion :   What  would

have  been  eas ier  than  to  attach  the  bank

statements  to  ev idence  the  t ransact ions  which

would  have  been  on  th is  account?  How  easy

would  i t  have  been  to  analyse  the  month ly

t ransact ions  in  suppor t  of  Mr  H’s  averments?

The  most  p laus ib le  in ference  to  draw  f rom  th is

fa i lu re,  wh ich  in ference  I  d raw,  is  that  the

content  o f  the  bank  sta tements  wi l l  not  suppor t

Mr  H ’s  vers ion,   tha t ,  w i thout  this  R530 000,  he
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wi l l  no t  be  able  to  pay  for  the  minor  ch i ldren’s

expenses. ’  and  I  might  add,  be  p laced  in  a

s tate of  inso lvency.

In  paragraph  27  of  the  judgment  the  fo l lowing  is

recorded:

"Mr  H  was  a lso  d i rec t ly  chal lenged  by  Mrs  SH

to  exp la in  how  he  was  able  to  accumula te

R530 000 in  h is  ABSA bank  account  when  he  is

in  such  f inanc ia l  d i f f icu l t ies.   Mr  H,  very  g l ib ly

s tated  that  “ i t  has  been  no  secre t  that  I  earn

commiss ion  f rom  t ime  to  t ime  as  wel l  as

bonuses.   I t  i s  th is ,  my  month ly  sa lary,  and  the

bonuses  which  permits  the  ent i t ies  I  am

associated  wi th  to  prov ide  me  w i th  f inanc ia l

ass is tance. . . ”

Paragraph 28 then analyses th is  and th is  cour ts  f inds:

"Th is  response  ra ises  more  quest ions  than

answers:   When  was  the  commiss ion  paid?

When was/were  the  bonus/es  paid?  How is  th is

cred i t  poss ib le  i f  he  a l leged ly  has  a  month ly

shor t fa l l  o f  about  R77  000  as  aver red  in  the

ru le  43  app l ica t ion?   Again,  the  bank

statement /s  wou ld  cast  l i ght  on  these

a l legat ions ,  but  Mr  H  chose  to  not  take  th is

cour t  in to  h is  conf idence  leading  to  the

probable  in ference  be ing  draw,  that  the

t ransact ions  re f lec ted  in  the  bank  statement

wi l l  not  corrobora te  h is  vers ion.”

      

        So  that  is  what  is  referenced,  in  fac t  paragraph  29  is
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also  inc luded  in  my  footnote  in  paragraph  57,  but  I  am  not

going  to  belabour  th is  judgment  by  quot ing  that  as  wel l ,  but

i t  is  there.   

       This  court  then  cont inued  in  paragraph  57  and  stated

that  in  al l  the  aff idavi ts  which  served  before  th is  cour t  I  was

unable  to  f ind  a  s ing le  shred  of  ev idence  to  support  th is

proposi t ion.   I  then  record  that  I  issued  inv i tat ions  to  the

part ies  to  show  me  where  i t  was,  af ter  the  hear ing.   This

exchange  is  recorded  in  paragraphs  57,  58,  59,  60,  61.  Mr

Dol ly ’s  response  in  paragraph  60  addressed  the  substance

of the request  correct ly  as fo l lows:

"The  cur rent  suspension  appl icat ion  does  not

conta in  any  of  the  App l icants  bank  s ta tements

s ince  January  2022  except  the  one  bank

statement  which  was  furn ished  to  us  by

Standard  Bank  pursuant  to  the  subpoena  we

del ivered. ”

And then in paragraph 62 I  record:

" I t  is  under  these  c i rcumstances  and  wi th

these  fac ts  tha t  Mr  H  approached  th is  cour t .   I

have  drawn  a t tent ion  to  the  lack  of  ev idence

resented  to  th is  cour t  to  support  an  app l ica t ion

based on the  in teres ts  o f  jus t ice. ”

This court  recorded in paragraph 64:

"That  the  in teres ts  of  jus t ice  requ ire  that  ru le

43 orders be compl ied wi th . ”
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This  court  emphasised  Just ice  Nichol l ’s  v iews  in  the  S  v  S

Const i tu t ional  Court  judgment.   

       I t  is  wi th  th is  background and wi th  th is  cr i t ic ism of  the

absence  of  bank  statements  that  th is  court  just  added  an

addi t ional  fact  in  paragraph  71.  I t  was  not  because  I  was

case  managing  the  matters  that  I  knew,  i t  was  because  the

matters  had  been  al located  to  me,  I  mean,  I  had  ‘a l located’

them.   I  was  charged  with  hear ing  the  matters,  the  part ies

knew I  was  hear ing  the  matters  and what  happened on  that

day was that  the matters were postponed.   Yes,  i t  is  correct

that  they  were  postponed  due  to  Mrs  SH  want ing  to  f i le

answers ,  but  the  point  is  they  were  not  deal t  with  and  they

were  not  deal t  wi th  because  the  papers  were  incomplete,

so  the  objec t  of  the  appl icat ion  is  to  afford  the  35  aff in i ty

companies  an  opportun i ty  to  ob ject  to  the  product ion  of

certa in  documents,  i t  is  an  ent i re ly  correct  recordal  of  the

facts.  That  is  what  happened.   The  mat ters  were

postponed.  They  were  not  heard.  They  were  not  heard

because the  papers  were  incomplete  and that  is  a  summary

of  the  factua l  posi t ion.  This  court  had  al ready  found  as  a

fact  that  Mr  H  approached  th is  court ,  cap  in  hand,

expla in ing  that  he  would  be  facing  insolvency  and  under

those  c i rcumstances  th is  court  found  that  he  should
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substant ia te  his  posi t ion  and  that  he  d id  not  take  th is  court

into  h is  conf idence.   Those  are  the  correct  facts .   The

correct  facts  found  by  th is  cour t .   I t  is  in  th is  context  that

paragraph  71  should  be  read  and  i t  is  in  th is  context  that  I

found,  that  I  concluded,  Mr  H  has  not  d ischarged  the  onus

rest ing  upon  h im  to  show  that  h is  apprehension  of  b ias  is

reasonable.   And  I  cer ta in ly  conclude that  in  respect  of  th is

ground  the  double  requi rement  of  reasonableness  that  the

appl icat ion of  the recusal  test  imports  is not  d ischarged.

I  turn  then  to  ground  2  which  is  that  I  d id  not

require  Mrs  SH  to  prove  her  f inancial  posi t ion,  that  I  had

accepted wi thout  more her  c la ims of  impecunios ity.   Viewed

objec t ive ly,  and  as  I  should  be  doing,  Mrs  SH  was  a

respondent  armed  wi th  a  ru le  43  order.   Armed  with  an

order  which  the  Const i tut ional  Court  has  held  should  be

complied  wi th .   Armed  wi th  an  order  which  is  not

appealable,  which  was  accepted  and  was  the  reason  for

th is  inval id i ty  appl icat ion.   I t  was  for  the  appl icant ,  Mr  H,  to

persuade th is  cour t  that  th is  cour t  should come to his aid ,  i t

was  for  the  appl icant  Mr  H  to  place  facts  before  th is  cour t

to  show  that  the  order  should  not  be  implemented.   There

was  no  obl igat ion  on  Mrs  SH  to  persuade  th is  court  that

she  was  not  impecunious,  she  has  an  order.   The  order

should  be  compl ied  wi th ,  un less  ci rcumstances  d ic tate

d i fferent ly  and  i t  is  th is  unless  which  p laces  a  burden  on
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the  appl icant  and  that  is  a  matter  o f  law,  i t  is  not  a  matter

of  b ias,  i f  th is  cour t  had the  law wrong then no inference of

b ias  can  fo l low,  then  i t  fo l lows  that  I  got  the  law  wrong.   I

thus  a lso  f ind  in  respect  of  ground  2  that  the  two-pronged

test  fa i ls .  

In  applying  the  test  for  recusal  courts  have

recognised  a  presumpt ion  that  Judic ia l  Off icers  are

impart ia l  in  adjud icating  disputes. 3   In  decid ing  whether  a

reasonable  l i t igant  would  have  a  reasonable  apprehension

that  the  judic ia l  o ff icer  was  or  might  be  b iased,  th is

presumption  in  favour  o f  a  judge’s  impart ia l i ty  must

therefore  be  taken  in to  account .   Both  the  person

apprehending  the  b ias  as  wel l  as  the  bias  i tse l f ,  must  be

reasonable.   My  oath  of  o ff ice  requi res  me  to  admin is ter

just ice  to  a l l  persons al ike  wi thout  fear,  favour  or  pre jud ice

in  accordance  with  the  Const i tut ion  and  the  law.   This  I

be l ieve I  have done in respect  o f  both Mr H and Mrs SH.

I  accord ing ly  make  the  fo l lowing  order.   Before

doing  so,  I  have  been  urged  to  grant  a  de  bonis  propr i is

costs  order  against  the  instruct ing  at torney  of  Mr  H,  Mr

Dylan  Jagga,  for  pers is t ing  with  th is ,  or  for  g iv ing  an

instruct ion  that  th is  appl icat ion  be  launched  or  pers isted

with.   In  my  v iew  this  appl icat ion  was  i l l  advised,  i t  was

sprung  upon  th is  cour t  and  Mr  Dol ly,  th is  despi te  the  fact

3 SARFU at Paragraph 40
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that  the  not ice  of  appl icat ion  for  leave  to  appeal  was  f i led

weeks  ago  and  was  lef t  unt i l  the  eleventh  hour  to  launch

without  the grounds being clear ly  art icu la ted or d is t i l led.   

I  have  a  d iscret ion  in  award ing  costs  and  as  I  intend

proceeding  with  the  appl icat ion  for  leave  to  appeal  on

conclusion  of  th is  judgement ,  the  wasted  costs  for

enterta in ing  th is  matter  wi l l  be  par t  o f  the  ent i re  day’s

costs.   In  exerc is ing  my  discret ion,  I  am  nei ther  going  to

order  de  bonus  propr i is  costs  or  a  puni t ive  costs  and  I

accordingly make the fo l lowing order:    

ORDER

The  appl icat ion  for  the  recusal  of  th is  cour t

f rom the appl icat ion for  leave to  appeal  is  d ismissed

with  costs.   

-   -  -  -  -  -  -  -  -  -  -  -

…………………………

OPPERMAN, J

JUDGE OF THE HIGH COURT 

DATE  :   ……………….
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