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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  069077/2023

DATE  :  24-11-2023

In the matter between

CHRISTINA FUNDISWA KHUMALO Applicant

and

TOBAGO BODY CORPORATE Respondent

J U D G M E N T

LEAVE TO APPEAL

YACOOB,             J      :    This  is  an  appl icat ion  for  leave  to  appeal .

This  mat ter  came  to  me  in  the  urgent  cour t  on

16 August  2023.   I t  was  set  down  i r regular ly  on  a  Monday

for  a  Wednesday.   I  found  that  the  appl icant  had  not

establ ished  the  degree  of  urgency  imposed  and  s truck  the

matter f rom the ro l l .

The  appl icant ,  ra ther  than  set t ing  the  matter  down
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wi th  a  lesser  degree  of  urgency  or  on  the  ordinary  ro l l ,  has

now appl ied  for  leave to  appeal  on  the  basis  that  my  f inding

on  urgency  was  wrong  and  that  because  I  put  the

respondent  on  terms  to  f i le  an  answering  aff idavit ,  thus

acknowledging  a  degree  of  urgency,  the  matter  must  have

been urgent .  

The appl icat ion  for  leave to  appeal  makes reference

to  cont inu ing  pre judice  as  a  resul t  of  my  f ind ing,  but

a l though  the  appl icant  was  offered  dates  c loser  to  the  t ime

the  appl icat ion  for  leave  was  inst i tuted,  the  appl icant  chose

a  date  months  later  for  the  hear ing  of  th is  appl icat ion  for

leave.

At  the hear ing i t  was c lar i f ied that the appl icant  now

acknowledges  that  the  matter  is  not  urgent  a t  th is  precise

moment  in  t ime.   The  quest ion  is  whether  i t  was  urgent  at

the  t ime  i t  was  heard,  and  that  is  the  th ing  that  needed  to

be corrected.

The  appl icant  a lso  seeks  leave  to  appeal  the  costs

order  made  in  the  respondent 's  favour,  because,  accord ing

to  her,  at  that  point  the  appl icat ion  was  not  proper ly

opposed  as  no  not ice  of  in tent ion  to  oppose  had  yet  been

f i led.

In  my  v iew  th is  appl icat ion  bel ies  the  appl icant ’s

fundamenta l  fa i lure  to  comprehend  the  nature  of  urgent

proceedings and the  quest ion  of  degrees of  urgency.   I t  a lso



069077/2023-ld 3 JUDGMENT
24-11-2023 Application for Leave to Appeal

shows  a  lack  of  appreciat ion  of  when  an  order  is

appealable.

The  quest ion  of  urgency,  when  the  mat ter  is  no

longer  urgent ,  does  not  require  fur ther  cour t  resources  to

deal  wi th  i t  as  i t  does  not  deal  wi th  any  of  the  issues  in  the

case  nor  is  i t  l ike ly  to  lead  to  resolut ion  of  the  issues

between the part ies.

In  addi t ion,  i t  wi l l  have  no  pract ical  e ffect  or  resul t ,

and so that  i t  fa l ls  square ly  wi th in  the ambit  of  sect ion  16(2)

(a)(1)  of  the  Superior  Cour ts  Act.  There is  the argument  that

there  is  a  matter  of  pr incip le  invo lved,  as  the  quest ion  of

how urgent  matters  are  deal t  wi th  is  re levant  to  future  cour t

processes.  In  those  ci rcumstances  the  appl icant  would  be

ent i t led  to  leave  i f  i t  were  demonstrated  that  the  court  had

not  appl ied  i ts  d iscret ion  jud ic ia l ly.  I  am  not  sat is f ied  that

the  appl icant  has  demonst rated  that .  The  reasoning  behind

the f ind ing remains val id ,  in my v iew.

Costs  orders  are  not  usual ly  appealable  on  the ir

own,  unless  they  invo lve  a  matter  of  pr inc ip le .  The

appl icant ’s  ground  of  appeal  against  the  cost  order,  that  the

matter  was  not ,  a t  the  t ime  I  granted  the  order,  formal ly

opposed,  does not  take in to account  the nature of  the urgent

cour t ,  in  which  opposi t ion  of ten  mani fes ts  s imply  by

appearance,  par t icular ly  when  t ime  is  short .  There  is  no

mer i t  in  the appl icant’s  a t tempt to appeal  the costs order.
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I  cannot  see  that  there  is  any  other  reason  which

makes  i t  in  the  interests  of  just ice  for  th is  par t icu lar

appl icat ion  for  leave  to  be  granted.   The  order  that  I  made

was  not  f ina l  in  any  way.   I t  does  not  d ispose  of  the  matter.

I t  does not  b ind  any  other  court .  This  is  v i ta l  s ince i t  d id  not

prevent  the  appl icant  f rom approaching  another  cour t  on  an

urgent  basis  but  wi th  a  lesser  degree  of  urgency;  once  the

papers  had  been  f i led,  and  a lso  proper ly  set t ing  i t  down  on

a Thursday for  a  Tuesday.

For  these  reasons  the  appl icat ion  for  leave  to

appeal is  d ismissed wi th  costs.

-   -  -  -  -  -  -  -  -  -  -  -

…………………………

YACOOB,  J

JUDGE OF THE HIGH COURT 

DATE  :  04 December 2023
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