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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION,  JOHANNESBURG

CASE NO  :   028653/2022

DATE  :   06-11-2023

In the matter between

MVNX (PTY) LTD Pla int i f f

and

NEXT 360 (PTY) LTD First  Defendant

JIGNESH DIPAKKUMAR DAVE Second Respondent

J U D G M E N T

CRUTCHFIELD, J  :   

This  is  an  appl icat ion  for  prov is ional  sentence.   The

plaint i f f ,  MVNX  (Pty)  L imited,  c la imed  provis ional

sentence  in  the  sum  of  R2  393 821.00  based  on  an

acknowledgment  of  debt.   The  f i rs t  defendant ,  Next

360  (Pty)  L imi ted,  and  the  second  defendant ,  J ignesh

Dipakkumar Dave,  opposed the appl icat ion.  

D E L E T E  W HI C H E V E R  I S  N OT

A P P L I C A B L E

( 1 )  R E P O R T A B L E :  N O .

( 2 )  O F  I N T E R E S T  T O  O T H E R  J U D G E S :

N O .

( 3 )  R E V I S E D .
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The  proceedings  arose  f rom  an  acknowledgment  o f  debt  in

which  the  f i rs t  defendant  duly  represented  by  the

second  defendant,  acknowledged  i ts  indebtedness  to

the  p la in t i f f  in  the  amount  of  R2  444 355.00  ( “ the

capi ta l  debt” ) ,  subjec t  to  interest  o f  7.5%  calculated

monthly.   

The  second  defendant  s igned  the  acknowledgment  o f  debt

and  bound  himsel f  wi th  the  f i rs t  defendant  as  co-

pr incipa l  debtor  to  the  plaint i f f  for  the  repayment  o f

the  capi ta l  debt ,  in terest  and  costs  abovement ioned.

The  second  defendant  deposed  to  the  answer ing

af f idavi t  on  behal f  o f  the  f i rs t  defendant,  and  on

behal f  of  h imself ,  qua  second defendant.   

The  plaint i f f  agreed,  in  terms  of  the  acknowledgment  of

debt ,  to  reduce  the  va lue  of  the  capi ta l  debt  by

R530 000.00  in  the  event  that  the  f i rst  defendant

fu l f i l led  i ts  obl igat ions  t imeous ly  under  the

acknowledgment  of  debt ,  fa i l ing  which  the  fu l l  amount

of  the  capi ta l  debt  less  any  payments  made  in  terms

of  the  acknowledgment  o f  debt,  would  become  due

and payable immediate ly .   

The  plaint i f f  a l leged  that  the  f i rs t  defendant  breached  the

acknowledgment  of  debt  in  that  i t  fa i led  to  pay  the

monthly  insta lments  as  and  when  they  fe l l ,  and  that

the f i rst  and second defendants were l iable  jo in t ly  and
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severa l ly  to  the  pla int i f f  for  payment  of  the  capita l

debt  less  the  insta lments  pa id  under  the

acknowledgment  o f  debt,  being  the  sum  of

R2 393 821.00.

The  p la in t i f f  p leads  that  the  Nat ional  Credi t  Act  34  of  2005

(“ the  Act” ) ,  does  not  apply  to  the  acknowledgment  o f

debt  in  that  the  under ly ing  agreement  concluded

between  the  plaint i f f  and  the  f i rs t  defendant  is  not

subject  to  the  Act .   I t  fo l lows  f rom  the  fact  that  the

underly ing  agreement  is  not  subject  to  the  Act  that

any  agreement  anci l lary  thereto,  being  the

acknowledgment of  debt,  is  not subject to  the Act .   

In  addi t ion,  the  f i rs t  defendant  is  a  jur ist ic  person  and  upon

conclus ion  of  the  acknowledgment  of  debt  the  f i rs t

defendant  had  an  annual  turnover  and/or  asset  value

exceeding  R1 000 000.00  in  terms  of  s4(1)(a)( i )  and  /

or  the  acknowledgment  of  debt  const i tutes  a  large

agreement  in  terms  of  s4(1)(b)  o f  the  Act .   Thus,  the

acknowledgment of  debt is not  subject  to the Act .

In  respect  of  the  acknowledgment  o f  deb t  being  an  anci l lary

agreement  and  not  subject  to  the  Act  as  a  resul t ,  I

re fer  to  the  mat ter  o f  Rat lou  v  Man Financial  Services

SA (Pty)  Ltd  2019 (5) SA 117 (SCA).

At  the  outset  of  the  hear ing  before  me,  counsel  for  the

defendants  moved  an  appl icat ion  to  postpone  the
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prov is ional  sentence  appl icat ion  based  on  a

substant ive  appl icat ion  for  postponement.   The

purpose  of  the  postponement  was  to  supplement  the

defendants ’  answering  aff idavi t  wi th  var ious  defences

not  ra ised  by  the  defendants  in  the ir  answer ing

af f idavi t  in the prov is ional sentence proceedings.  The

addi t ional  defences  that  the  defendants  wished  to

ra ise  by  way  of  supplementary  papers  to  be  del ivered

pursuant  to  the  requested  postponement,  were

defences  based  on  law  and  not  fac tual  defences.   I

re fer  to  these  addi t ional  defences  as  ‘ the  addi t ional

defences. ’   

The  defendants  raised  and  referred  to  the  addi t ional

defences  in  the  appl icat ion  for  postponement.   I

agreed to  al low the defendants to  argue the addi t ional

defences  fu l ly  dur ing  the  hear ing  before  me,  thus

el iminat ing  the  need  for  a  postponement  o f  the

proceedings.   The  p la int i f f  d id  not  oppose  the

defendants  arguing  the  addi t ional  defences before  me

but  d id  oppose the appl icat ion for a postponement.   

In  terms  of  the  prov is ional  sentence  summons,  the  p la in t i f f

ca l led  upon  the  f i rst  and  second  defendants  to  admi t

or  deny l iab i l i ty  for  the pla int i f f ’s  c la im but d id  not  ca l l

upon  the  defendants  to  admit  or  deny  thei r  s ignature

to  the  acknowledgment  of  debt.  The  defendants,
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however,  admit ted  in  thei r  answering  af f idavi t  in  the

prov is ional  sentence  proceedings,  to  the  conclusion

of  the  acknowledgment  o f  debt .   I t  fo l lows,

accord ing ly ,  that  in  admit t ing  the  conclus ion  of  the

acknowledgment  of  debt,  the  defendants  admit ted

their  s ignatures ,  the  second  defendant  on  behalf  of

the  f i rst  defendant  and  the  second  defendant

personal ly,  to the acknowledgment of  debt .   

According ly ,  the  defendants  defended  the  matter  on  the

basis  that  they  had concluded  the  acknowledgment  of

debt  and  quibb led  with  the  plaint i f f ’s  averments  as  to

payment.   The  defendants  a l leged  in  the  answering

af f idavi t  and argued before me that  the f i rs t  defendant

had made payment  in  terms of  the  acknowledgment  of

debt .

The  f i rs t  defendant  concluded  the  acknowledgment  o f  debt

as  the  pr incipa l  debtor  thereunder .   The  co-pr inc ipal

debtors  were  the  second  defendant  and  the  second

defendant  referred  me  to  the  fact  that  the

acknowledgment  o f  debt  made  provis ion  for  a

signature  by  a  second  co-pr incipa l  debtor ,  one

Deepak  Loganathan.  The  la t ter  had  not  s igned  the

acknowledgment  of  debt ,  was  not  l iable  under  the

acknowledgment  o f  debt  and  was  not  c i ted  as  a  par ty

to  the proceedings.
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Turning  to  the  addi t ional  defences  raised  in  the

postponement  appl icat ion,  the  defendants  referred  to

a  s ignature  by  the  second defendant  as  a  co-pr incipa l

debtor ,  together  wi th  the f i rst  defendant  as  a  pr incipa l

debtor  but  in  the  absence  of  the  signature  of  the

aforement ioned  Deepak  Loganathan.   The  defendants

argued  that  the  absence  of  the  s ignature  by  Deepak

Loganathan to  the acknowledgment o f  debt  resul ted in

the  acknowledgment  o f  debt  be ing  not  b ind ing  on  the

second defendant . 

Given  that  the  defendants  admit ted  the  conclus ion  of  the

acknowledgment  o f  debt  and  the ir  s ignatures  thereto,

includ ing  that  the  second  defendant  s igned  as  a  co-

pr incipa l  debtor,  together  wi th  the  f i rs t  defendant ,  the

pr incipa l  debtor ,  the  acknowledgment  o f  debt  remains

val id  and  bind ing  on  the  second  defendant ,  and  of

course  the  f i rs t  defendant ,  notwi thstanding  the

absence  of  a  s ignature  by  Deepak  Loganathan  to  the

acknowledgment of  the debt .   

Fur thermore,  as  to  the  acknowledgment  of  debt  a l legedly

not  be ing  a  l iquid  document  pursuant  to  the  discount

clause  in  terms  thereof ,  and  referred  to  above,  the

discount  ar ises  only  in  the  event  that  the  defendants

comply  t imeously  wi th  the ir  obl igat ions  under  the

acknowledgment  of  debt.   The  d iscount  c lause  does
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not  serve  to  render  the  defendants ’  ob l igat ions  under

the  acknowledgment  o f  debt  condi t ional .   Those

obl igat ions  remain  clear  and  easi ly  ascertainable  in

terms  of  the  acknowledgment  of  debt .   The

defendants ’  obl igat ions  are  not  cont ingent  or

uncertain  and  nor  are  they  rendered  e i ther  cont ingent

or  uncer tain as a resul t  of  the d iscount c lause.  

The  defendants  had  to  comply  wi th  thei r  obl igat ions  under

the  acknowledgment  o f  debt  in  order  for  the  d iscount

clause  to  take  ef fect .   Accord ingly ,  the

acknowledgment  o f  debt  is  and  remains  a  l iqu id

document ,  notwi thstanding  the  ex is tence  of  the

discount  c lause.   Payment  by  the  defendants  under

the  acknowledgment  o f  debt  is  not  made  condit ional

or  cont ingent  in  any  manner  as  a  resul t  of  the

discount  c lause.  

Returning  br ie f ly  to  the  argument  ra ised  by  the  defendants

in  respect  o f  the  absence  of  a  s ignature  by  the

al leged  Deepak  Loganathan,  the  f i rst  and  the  second

defendants  both  s igned  the  acknowledgment  of  debt

as  pr inc ipal  debtors,  the  f i rst  defendant  as  the

pr incipa l  debtor,  and  the  second  defendant  as  a  co-

pr incipa l  debtor .   As  a  resul t ,  there  is  no  requirement

of  excuss ion  on  the  par t  o f  the  p la in t i f f .   Each

defendant  is  l iab le  to  the  pla in t i f f  for  payment  o f  the
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fu l l  amount  c la imed  by  the  plaint i f f .   According ly ,

there  is  no  meri t  in  the  defendants’  argument  that  the

acknowledgment  of  debt  is  not  b inding  on  the  second

defendant as a resul t  o f  the absence of  a  s ignature by

the a l leged Deepak Loganathan thereto.  

The  defendants  raised  the  plaint i f f ’s  fa i lure  to  at tend  to  the

not ices  in  terms  of   s129  of  the  Nat ional  Credi t  Act ,

pr ior  to  commencing  the  provis ional  sentence

proceedings.   The  f law in  the  defendants’  argument  is

that  the  acknowledgment  of  debt  is  not  subject  to  the

Act  as set  out by me hereinabove.  

I  re i terate  for  the  sake  of  completeness  that  in  the  l ight  o f

the  under ly ing  pr inc ipa l  agreement  between  the

plaint i f f  and  the  f i rs t  defendant  not  being  subject  to

the  Act ,  the  acknowledgment  o f  debt ,  an  anci l lary

agreement,  is  not  subject  to  the  Act.   According ly ,  the

argument  in  respect  o f  s129  of  the  Act  holds  no

meri ts .   Thus,  the  p la in t i f f  was  not  ob l iged  to  comply

with  s129  of  the  Act  pr ior  to  implementing  the

prov is ional  sentence proceedings.   

The  defendants  d id  not  pursue  the  point  ra ised  by  them  in

the  postponement  appl icat ion  in  respect  of  the

absence  of  the  Rule  41(A)  not iced.   The  Rule  41(A)

not ice was sent by the p la int i f f .   

According ly ,  the  addi t ional  defences  raised  by  the
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defendants  in  terms  of  the  postponement  appl icat ion

were  of  no  meri t  and  d id  not  serve  to  ass is t  the

defendants  in  defending  the  provis ional  sentence

summons.

The  defendants’  argument  in  respect  o f  the  jur isd ic t ion  of

th is  Cour t  was  not  that  th is  Court  d id  not  have

jur isd ic t ion  to  deal  with  the  matter ,  but  that  the

plaint i f f  might  have  proceeded  in  the  Magist ra tes’

Cour ts  as  the  relevant  c lause  permit ted  i t  to  do.   In

the  ci rcumstances,  the  defendants  argued  that  the

plaint i f f ’s  c la im  for  costs,  i f  successfu l ,  should  be

l imi ted  to  costs  on  the  Magist ra tes’  Court  sca le.  I t

fo l lows  that  the  appl icat ion  for  postponement ,  g iven

the absence of  meri t  in  the  addi t ional  defences raised

by  the  f i rs t  and  second  defendants,  s tands  to  be

dismissed with costs.   

The  defendants’  main  defence  was  one  of  payment  of  the

amounts  owed  under  the  acknowledgment  o f  debt  and

claimed  by  the  plaint i f f .   The  defendants  i temised  by

date  and  demand,  var ious  payments  made  to  the

plaint i f f  f rom  3  March  2022  to  5  August  2022,  in  the

tota l  sum  of  R1  940 000.   In  addi t ion,  the  defendants

al lege  that  they  paid  R2  808 524.28  to  the  p la in t i f f  in

respect  o f  invoices  lev ied  dur ing  the  per iod.   As  a

result ,  the  defendants  al leged  that  the  f i rs t  defendant
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had made payment  under  the  acknowledgment  o f  debt

and  had  done  so  in  advance  of  the  payment  schedule

included in  terms of  the acknowledgment of  debt .

The  defendants  d id  not  i temise  the  payments  made  in  the

tota l  sum  of  R2 808 524.28  in  terms  of  the  invoices

levied  by  the  p la in t i f f .   The  defendants  sat isf ied

themselves  wi th  a l lud ing  mere ly  to  the  total  sum  of

R2 808 524.28,  wi thout  spec ify ing  the  payments  that

aggregated  to  that  amount.   In  fact ,  notwithstanding

the  onus  fa l l ing  upon  the  defendants  to  prove  the

defence  on  a  balance  of  probabi l i t ies ,  no  evidence

whatsoever ,  and  no  documentary  proof  whatsoever  o f

the  a l leged  payments  was  provided  by  the

defendants.

The  terms  of  the  acknowledgment  o f  debt  required  that  the

defendants  pay  the  unpaid  accumulated  debt  incurred

by  the  f i rs t  defendant  as  at  31  December  2021,  in

respect  of  the  per iod  18  Ju ly  2017  to  31  December

2021,  in  the  amount  o f  R2  444 355,  re ferred  to  as  the

“h is tor ica l  debt”  together  wi th  interest  thereon.   In

addi t ion,  however ,  and,  in  the  l ight  o f  the  par t ies ’

ongoing  commercial  re la t ionship  at  that  stage,  the

defendants  were  obl iged  to  pay  a l l  invoices  that  fe l l

due  for  services  rendered  by  the  p la in t i f f  to  the  f i rs t

defendant  f rom  January  2022  and  referred  to  as  the
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“current debt . ”

In  order  to  qual i fy  for  the  discount,  the  defendants  had  to

pay the  histor ical  debt  according  to  a  schedule unt i l  7

December  2022,  when  the  last  instalment  o f  the

histor ical  debt  was  due,  and  also  pay  the  current

amounts  lev ied  from  January  2022  accord ing  to  a

specif ic schedule.  

In  the  event  of  a  defaul t ,  the  p la in t i f f  was  ent i t led  to  c la im

the  fu l l  amount  outstanding,  both  in  respect  o f  the

histor ical  debt  and  the  current  debt .   The  amount

outstanding  would  be  proved  by  way  of  a  cert i f icate

signed  on  behal f  o f  the  p la in t i f f ,  and  which  would  be

suf f ic ient  for  the  purposes  of  prov is ional  sentence.

The  p la in t i f f  a l leged  that  the  defendants  had  fa i led  to

comply  wi th  their  payment  ob l igat ions  under  the

acknowledgment  of  debt ,  and  had  for fe i ted  the

discount  as  a  resul t ,  such  that  the  p la in t i f f  sued  for

the  ent i re  unpaid  histor ical  debt .   The  plaint i f f  d id  not

sue  in  the  proceedings  before  me  for  prov is ional

sentence,  for  the  current  debt,  g iven  that  that  amount

was not l iquid.   

The  plaint i f f ’s  representat ive  reconci led  the  payments

referred  to  by  the  defendants,  together  wi th  the

addi t ional  payments  made  but  not  a l luded  to  by  the

defendants,  and  demonst rated  with  reference  to  a
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comprehensive  payment  schedule,  that  the  payments

i temised  by  the  defendants  were  not  made  in

reduct ion  of  the  h istor ical  debt  as  al leged  by  the

defendants  but  were  made  in  respect  o f  the  current

obl igat ions  in  terms  of  the  invoices  lev ied  by  the

plaint i f f  for  the current per iod.  

By  way of  example,  the  pla in t i f f  referred to  i ts  January  2022

invoice,  payable  by  7  March  2022  in  the  amount  of

R657 117.10.   The  p la in t i f f  rece ived  three  payments

in  respect  o f  the  January  2022  invoice,  R200  000.00

on  3  March  2022,  R250  000.00  on  8  March  2022,  and

R207 117.10  on  11  March  2022,  the  sum  of  which

tota ls  the  exact  amount  of  the  January  invoice,  being

R657 117.10.  

The defendants,  however,  in  the answer ing af f idavi t ,  refer  to

the  two  payments  of  3  March  and  8  March  2022

respect ively  and  a l locate  those  two  payments  to

payment  of  the  h is tor ica l  debt ,  in  an  apparent  a t tempt

to  stave  off  prov is ional  sentence  proceedings.

Accord ingly ,  in  the  interests  of  c lar i ty ,  two  of  the

payments  a l located  in  respect  of  the  January  2022

invoice  payable  by  the  f i rst  defendant  to  the  p la in t i f f ,

were  al located  by  the  defendants  to  payment  of  the

histor ical  debt .

In  the  l ight  of  the  defendants ’  fa i lure  to  t imeously  meet  i ts
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histor ical  and  i ts  current  obl igat ions  under  the

acknowledgment  of  debt,  the  January  2022  invoice

payments  be ing  an  example  thereof,  the  defendants

for fe i ted  their  ent i t lement  to  the  d iscount .   The

defendants  d id  so  as  ear ly  as  March  of  2022,  as  a

result  o f  the ir  la te  payment  o f  the  January  2022

invoice.  

Given  that  the  sum  of  the  three  payments  aforement ioned

received  by  the  plaint i f f  dur ing  March  of  2022  equate

exact ly  to  the  prec ise  amount  o f  the  January  2022

invoice,  i t  is  untenable  that  any  of  the  three  tranches

were  intended  sett le  the  h istor ica l  debt.   Th is  is  more

so  in  the  l ight  o f  the  fact  that  fa i lure  to  mainta in  the

current  payments,  pursuant  to  the  invo ices  lev ied  by

the  plaint i f f  would  resul t  in  the  terminat ion  of  the

plaint i f f ’s  services  to  the  f i rst  defendant .   This  the

plaint i f f  was ent i t led to  do,  g iven the histor ical  debt  of

the  f i rs t  defendant  and  the  terms  of  the  under ly ing

agreement between the part ies.   

Simi lar ly ,  the  pattern  that  arose  in  respect  o f  the  p la in t i f f ’s

January  2022  invoice  repeated  i tsel f  in  respect  of  the

plaint i f f ’s  February  2022  invoice.   That  invoice  was

levied  in  the  amount  of  R680  507.56.   The  defendant

paid  the  invoice  in  three  tranches,  two  of  which  the

defendants  speci fy  as  forming  payment  of  the

10

20



028653/2022-gl 14 JUDGMENT
06-11-2023

histor ical  debt  in  terms  of  the  defendant ’s  answering

af f idavi t .   

The  plaint i f f  demonstrated  precisely  and  with  re ference  to

the  payment  schedule  that  the  defendants  had

adopted  the  same  pattern  of  account ing  for  payments

made  in  respect  of  i ts  current  ob l igat ions  as  payment

made  in  terms  of  the  h is torica l  debt  obl igat ions.   This

transpired  in  respect  of  the  pla int i f f ’s  February  2022

invoice  of  R691 600.32  in  respect  o f  which  two

payments  of  R300  000.00  and  R100 000.00  paid  on  5

Apri l  2022  and  7  Apr i l  2022  respect ive ly ,  were  paid

and  referred  to  by  the  defendants  in  the  compi lat ion

of  the ir  payment o f  the h is tor ica l debt.

Addi t ional ly,  the  February  2022 invoice  was  paid  late  by  the

f i rs t  defendant ,  thus  entrenching  i ts  for fe i ture  of  i ts

ent i t lement to the d iscount.  

A  s imi lar  pat tern  emerged  in  respect  of  the  p la in t i f f ’s  March

2022  invoice,  Apr i l  2022  invoice,  May  2022  invoice,

and  June  2022  invoice,  in  respect  o f  which  a  shor t fa l l

of  R42 686.99  remained  to  be  paid  by  the  f i rs t

defendant .   The  p la in t i f f ’s  reconci l iat ion  of  the

payments made by the f i rst  defendant  showed that  the

defendants  had  se lect ively  chosen  speci f ic  payments

made  by  the  f i rs t  defendant  in  order  to  at tempt  to

show payment  o f  the  speci f ic  amounts  of  the  t ranches
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required  in  respect  o f  payment  of  the  histor ical  debt

in  terms  of  the  relevant  schedule.   The  p la in t i f f

showed  that  the  defendants’  defence  of  payment  was

fa lse.   As  the  defendants  re l ied  on  the  f i rs t

defendant ’s  payment  o f  i ts  current  invo ices  as  proof

of  payment  o f  the  h is tor ica l  debt ,  meaning  that  the

defendants  had  double-accounted  in  respect  of

var ious of  the f i rs t  defendant ’s payments.  In addi t ion,

the  plaint i f f  re ferred  to  a  ser ies  of  correspondence

between the part ies pr ior  to the l i t igat ion,  in  which the

defendants  ef fect ive ly  admi t ted  the ir  non-payment,

that  payments  were  in  arrears ,  and  in  which  the

defendants  proposed  that  new  payment  terms  be

agreed  in  respect  of  the  f i rs t  defendant .   According ly ,

the defendants ’  vers ion of payment, and in advance of

the payment schedule in  terms of  the acknowledgment

of  debt ,  was  fa lse  and  an  at tempt  to  mis lead  th is

Court .

Insofar  as  the  defendants  rel ied  on  the  common  law  ru le

that  payment  by  a  debtor  to  a  creditor  should  be

al located  to  the  o ldest  and  most  onerous  of  the

debtor ’s  ob l igat ions,  and  that  the  defendants  should

be  af forded  the  benef i t  o f  that  common  law  ru le ,  the

ru le  appl ies  only  in  c i rcumstances  where  there  is  no

express agreement to  the contrary.   See in th is  regard
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Miloc  Financial  Solut ions  (Pty)  L td  v  Logist ic

Technologies (Pty)  L td  2008 (4)  SA 325 (SCA).   In  the

matter  before  me,  the  acknowledgment  of  debt

prov ided  specif ica l ly  for  payments  to  be  made  in

respect  o f  the  h is tor ica l  debt  and  for  payments  to  be

made  in  respect  of  the  current  ob l igat ions.

Accord ingly ,  the  defendants were  obl iged to  make two

payments, which i t  fa i led to do,  as i t  admi t ted in  terms

of  the  correspondence  between  the  par t ies  that

transpired  pr ior  to  the  implementat ion  of  the

proceedings.   Accord ingly,  the  common  law  ru le  does

not  apply to  the defendants.

As  at  28  July  2022,  the  f i rst  defendant  was  indebted  to  the

plaint i f f  in  respect  o f  the h is tor ica l  and current  debt  in

an  amount  of  R3  322 548.00.   Notwi ths tanding,  the

plaint i f f  does  not  c la im  the  current  debt  in  these

proceedings  and  does  not  c la im  the  total  amount

aforement ioned.

The  defendants  referred  in  argument  to  an  inabi l i ty  to  pay

the  amount  c la imed  by  the  p la in t i f f  as  a  basis  for  me

to  refuse  prov is ional  sentence,  and  to  exercise  my

discret ion  in  favour  of  the  defendants.   The

defendants  referred  to  and  re l ied  upon  the  matter  of

Twee  Jonge  Gezel len  (Pty)  L td  and  Another  v  Land

and Agr icul tura l  Development  Bank of  South Afr ica  t /a
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The Land Bank and Another 2011 (3)  SA 1 (CC).   

The  d if f icu l ty  faced  by  the  defendants  in  th is  regard  was

that  they  fa i led  to  set  out  any  facts  whatsoever  in

suppor t  of  an  inabi l i ty  to  pay  in  terms  of  such

inter locutory  order  that  may  fo l low at  th is  stage in  the

proceedings,  and  that  may  be  granted  agains t  them.

Given  the  absence  of  any  facts,  there  is  nothing  on

which I  can base an exercise of a jud ic ia l  d iscret ion in

favour o f  the defendants.

The  defendants  bore  the  onus  of  proof  in  respect  of  their

defences of  payment.   The  defendants  fa i led  to  acqui t

themselves of  that  onus in  these proceedings,  i t  being

mani fest  that  the  defence  of  payment  was  contr ived

and  plain ly  fa lse.   In  those  c i rcumstances,  the

probabi l i t ies  favour  the  plaint i f f  and  I  in tend  to  grant

prov is ional  sentence in favour of  the pla int i f f .   

By  reason  of  the  aforementioned,  the  fo l lowing  order  is

granted;

1.   The  defendants ’  postponement  appl icat ion  is

d ismissed wi th  costs.

2.   Provis ional  sentence  is  granted  against  the  f i rs t

and  second  defendants,  jo int ly  and  several ly ,  the

one  paying  the  other  to  be  absolved  in  the  amount

of  R2 393 821.00.

3.   The  f i rs t  and second defendants are  cal led  upon
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within  a per iod of  one (1)  month to  make payment to

the  plaint i f f  o f  the  amount  referred  to  in  paragraph

2 immediate ly above.  

4 .   The  f i rst  and  second  defendants  are  ordered  to

pay  the  costs  of  these  proceedings  on  the  High

Court  sca le,  jo int ly  and  several ly ,  the  one  paying

the other to be absolved.

I  hand down the judgment.

-  -  -  -  -  -  -  -  -  -  -  -

…………………………

CRUTCHFIELD, J

JUDGE OF THE HIGH COURT 

DATE  :  6 November 2023
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