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J U D G M E N T

KARAM  AJ  :  The  appeal  in  th is  matter  was  argued  on

26 January 2023.  Mr  Meir ing  appeared  for  the  appel lant  and

Ms Moseki  represented  the  state.  The  Court  proceeds  to

hand down i ts  judgment in  th is matter.

The  appel lant  appl ied  for  bai l  which  was  opposed  by  the

state  and  refused  on  14  December 2022.  This  is  an  appeal

against  such  refusal  of  bai l .  The  appel lant  is  charged  wi th

one count  of  murder,  the vic t im being his  wi fe .  

I t  is  common  cause  that  th is  is  a  Schedule  5  matter,  the

appel lant  be ing  required  to  sat is fy  the  Court  that  the

interests  of  just ice permi t  h is re lease on bai l .  Sect ion 60(11)

(b)  of  the  Cr iminal  Procedure  Act  51  of  1977,  prov ides  that ,

where  an  accused  is  charged  with  an  offence  referred  to  in

Schedule  5,  the  Court  shal l  order  that  the  accused  be

deta ined  in  custody  unt i l  he  is  deal t  wi th  in  accordance  wi th

law,  un less  the  accused,  having  been  given  a  reasonable

oppor tun i ty  to  do  so,  adduces  ev idence  which  sat isf ies  the

Court  that  the interests of  just ice permit  h is re lease.

An  appeal  agains t  the  refusal  of  ba i l  is  governed  by

sect ion  65(4)  of  the  Cr iminal  Procedure  Act ,  which  provides

and I  quote:
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"The  Court  or  Judge  hear ing  the  appeal

shal l  not  set  as ide  the  decis ion  against

which  the  appeal  is  brought,  un less  such

Court  or  Judge is  sat isf ied  that  the  decis ion

was  wrong,  in  which  event  the  Court  or

Judge shal l  g ive  the  decis ion  which  in  i ts  or

h is  opin ion  the  lower  court  shal l  have

given."

The approach of  a  cour t  hear ing  a  bai l  appeal  is  t r i te .  In  S v

Barber  1979  (4)  SA 218  (D)  at  p220  E–H i t  was  stated  and  I

quote:

" I t  is  wel l  known  that  the  powers  of  th is

Court  are  widely  l imi ted  where  the  matter

comes  before  i t  on  appeal  and  not  as  a

substant ive  appl icat ion  for  bai l .   Th is  Cour t

has  to  be  persuaded  that  the  Magist ra te

exerc ised  the  d iscret ion  which  he  has,

wrongly.   

Accord ing ly,  a l though th is  Cour t  may have a

di fferent  v iew,  i t  should  not  subst i tute  i ts

own v iew for  that  of  the  Magist ra te  because

i t  would  be  an  unfa ir  inter ference  wi th  the

10

20



A02/2023-awb 4 LTA ON JUDGMENT
31-01-2023

Magist ra te 's  exerc ise of h is discret ion.

I  th ink  i t  should  be  stressed  that ,  no  matter

what  th is  Court 's  own  v iews  are,  the  real

quest ion  is  whether  i t  can  be  said  that  the

Magist ra te  who  had  the  d iscret ion  to  grant

bai l  exercised that  d iscret ion wrongly…"

In S v Por then & Others  2004 (2)  SACR 242 (C),  in  regard to

the  appeal  Court ’s  r ight  to  interfere  wi th  the  discret ion  of

the Court  a quo  in re fus ing bai l ,  i t  was stated and I  quote:

"When  a  d iscret ion…is  exerc ised  by  the  Court  a  quo ,  an

Appel la te  Court  wi l l  g ive  due  deference  and  appropr ia te

weight to  the fact  that  the court  or t r ibunal  of  f i rst  

instance  is  ves ted  wi th  a  d iscret ion  and  wi l l  eschew  any

inc l inat ion  to  subst i tute  i ts  own  decis ion,  unless  i t  is

persuaded  that  the  determinat ion  of  the  cour t  or  t r ibunal  o f

f i rst  instance was wrong."

This  Cour t  is  aware  that  there  is  no  onus  on a  bai l  appl icant

to  disclose  h is  defence  or  to  prove  h is  innocence.   Further,

that  the  Court  hear ing  the  appl icat ion  or  th is  Court  of

Appeal ,  is  not  requi red  to  determine  in  such  appl icat ion  or

appeal,  the  gui l t  or  innocence  of  the  appl icant- that  is  the

task  of the t r ia l  cour t.

No ora l  ev idence was led in  th is  matter  and the ev idence for

and against bai l  was by means of a ff idavi t .
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One  of  the  factors  to  be  considered  is  the  strength  of  the

State 's  case.  I t  is  apparent  to  th is  Court  that  the  State

indeed,  has  a  st rong  case  against  the  appel lant .  In  his

aff idavi t  in  suppor t  of  h is  bai l  appl icat ion,  the  appel lant

states in  paragraph 3.6 thereof and I  quote:

" I  must  accept  f rom  the  surrounding  facts,

that  I  k i l led  the  deceased.   I  am  suffer ing

f rom amnes ia  induced  by  alcohol  and  drugs

and  do  not  remember  the  events  leading  to

her  death.   I  deny  that  I  had  the  cr iminal

capacity  to  act  at  the  t ime  of  the  inc ident

leading to the death of  the deceased."

Regard ing the appel lant 's  intended p lea.  

There  are  at  least  two  aspects  not  deal t  wi th  in  the  Court  a

quo ,  which,  in  th is  Cour t 's  v iew would  appear  not  to  suppor t

such plea.   

F i rs t ly,  i t  would  appear  that  af ter  the  son  lef t  the  house  in

order  to  ca l l  for  he lp  subsequent ly  to  h is  discovery  of  h is

mother 's  body,  the  appel lant  locked  the  door  of  the

residence  resul t ing  in  the  neighbour,  Mr  David,  having  to

break  down  same  in  order  to  gain  access  thereto,  short ly

thereaf ter.

Secondly,  i t  would  appear  that  the  murder  weapon  was

subsequent ly  found  at  the  bot tom  of  the  swimming  pool .
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Whi ls t  there is  no evidence,  at  th is  stage in  any event ,  as  to

the  t ime  of  death  of  the  deceased,  or  the  effects  of  the

intoxicat ing  substances  on  the  Appel lant  a t  the  t ime  these

aforesaid  aspects  occurred,  these  would  have  appeared  to

f ly  in the face of the intended plea.

I t  is  noteworthy  that  counsel  for  the  Appel lant  was unable  to

comment on the la t ter  aspect  when same was put  to him.

The  cr ime  wi th  which  the  Appel lant  has  been  charged  is

indeed  a  ser ious  offence.   The  tak ing  of  another ’s  l i fe  is  the

ult imate  cr ime.  Fur ther,  th is  is  a  case  of  gender -based

violence,  a  cr ime  that  has  reached  epidemic  propor t ions  in

our country and is  v iewed in  an ex tremely ser ious l ight.

I t  would  further  appear  that  there  were  at  least  two

occas ions,  pr ior  to  the  deceased's  demise,  that  she  had

inst i tuted  proceedings  against  the  appel lant  a l leg ing

violence to  herse lf ,  and subsequent ly wi thdrew same.

I  have no doubt  that  the t r ia l  court  wi l l  deal  wi th  the veraci ty

of  the  deta i ls  pertain ing  to  same  and  the  wi thdrawal  o f

same.I t  is  unclear  f rom  the  papers  as  to  whether  the

Appel lant  is  charged  in  th is  matter  in  terms  of  sect ion  51(1)

of  Act  105  of  1997  or  in  terms  of  sect ion  51(2)  o f  the  lat ter

Act .   Whatever  the  posit ion,  and  i r respect ive  of  whether  the

Appel lant  is  u l t imately  tr ied  in  the  Regional  Cour t  or  in  the

High  Court ,  in  the  event  that  he  is  conv ic ted,  he  faces

long-term impr isonment.
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 Regarding sect ion 60(4)(c) of  the Cr iminal Procedure Act .

In  the  bai l  proceedings,  reference  was  made  in

paragraph 1.5.3  of  the  Appel lant 's  a ff idavi t  to  h is  and  the

deceased's  three  ch i ldren.  No  reference  was  made to  where

the  eldest  son  resides.   Fur ther,  no  reference  was  made  to

the  names  of  the  ch i ldren.  In  the  aff idavi t  of  the

invest igat ing  off icer  opposing  bai l ,  reference  was  made  to

the  son  Ameer,  who  saw  the  appel lant  wi th  b loodsta ined

clothing  and  d iscovered  the  body  of  the  deceased. In

argument,  th is  Cour t  was  advised  that  Ameer  is  the  e ldest

ch i ld,  and  that  he  l ived  wi th  his  parents  f rom  t ime  to  t ime.

There is  no ev idence as to  where and wi th  whom he resides,

and  the  ev idence  presented  was  not iceably  vague  regard ing

this son.

I t  is  h igh ly  doubt fu l  that  were  the  appel lant  to  be  granted

bai l ,  he  would  not  come into  contact  wi th  h is  son,  a  mater ia l

State  wi tness,  and  there  is  an  overwhelming  probabi l i ty  that

th is  son  would,  not  necessar i ly  be  in t imidated  or  in ter fered

with,  but  cer ta in ly  be  pressur ised  or  inf luenced  in  one  way

or  another  in  re lat ion  to  the  test imony  he  is  to  adduce,  a lso

given his  young age.

I t  would  be  unreal ist ic  to  expect  that  th is  may  not  occur,

especial ly  when  the  Appel lant  is  re leased  f rom  the

Rehabi l i ta t ion  Centre  and  res ides  with  his  parents,  as

proposed.
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Attached  to  the  State 's  heads  of  argument  in  th is  appeal ,

was  a  let ter  f rom  the  Rehabi l i tat ion  Centre  where  i t  is

proposed  in  the  bai l  appl icat ion  that  the  Appel lant  be

referred  for  t reatment  o f  h is  drug  addict ion.  The  le t ter

reveals that the Appel lant  has previously  been t reated there,

for  d i fferent  per iods of t ime,  on f ive occasions.

Dur ing  the  hear ing  of  th is  appeal,  th is  Cour t  afforded  the

Appel lant 's  counsel  an  opportuni ty  to  address  th is,  and  was

amenable  to  ad journ ing  and  even  postponing  the  matter  for

th is  purpose,  as,  having  perused  the  State 's  heads,  the

Court  could  not  ignore  what  i t  had  read.  Counsel  decl ined

the oppor tuni ty,  submit t ing  that  i t  was  i r regular  for  the  State

to  have  included  the  let ter  and  urged  the  Court  not  to

consider  same in  the determinat ion of  th is  appeal .

Whi ls t  the  Court  is  in  agreement  that  i t  ought  not  have been

inc luded  in  the  State 's  heads,  th is  Cour t  wishes  to

emphasise  the  fact  that  i ts  decis ion  in  th is  appeal  would

have  been  the  same,  i r respect ive  of  the  le t ter,  and  i ts

determinat ion  of  the  appeal  has  in  no  matter  been  affected

or  in f luenced  thereby.  Whi ls t  several  of  the  cr i t ic isms

level led  at  the  judgment  o f  the  Court  a  quo  have  meri t ,

these  are  not  mater ial  to  the  extent  that  i t  can  be  sa id  that

the learned Magist rate exerc ised her discret ion wrongly.  

This  Cour t  f inds  that  the  u l t imate  decis ion  of  the  learned

Magist ra te to refuse bai l  is  correct  and accords wi th  just ice.
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The  meaning  of  the  term  " in terest  of  just ice"  has  been  set

out  in  mul t ip le  decis ions  of  mult ip le  courts ,  inc lud ing  the

Const i tu t ional  Cour t .  What  is  c lear  is  that  the  term refers  to

a  mul t ip l ic i ty  of  factors  and  is  not  restr icted  or  conf ined  to

only  those interests of  an accused person.

Counsel  for  the  State  has  advised  the  Court  that  the  State 's

invest igat ions  wi l l  be  completed  in  some  two  weeks.  I t  is

certa in ly  not  in  the  interest  o f  just ice  that  the  t r ia l  be

delayed  for  a  per iod  of  s ix  months  to  a  year,  whi ls t  the

appel lant  receives his  t reatment  at  the  Rehabi l i tat ion Centre

as  proposed.   To  do  so,  would  be  to  cater  to  the  sole  and

exclusive  in terests  of  the  Appel lant.  Whi ls t  i t  may  be

inconvenient  for  the  defence  to  prepare  i ts  case,  whi lst  the

Appel lant  is  incarcerated,  th is  is  cer ta in ly  not  a  reason  for

bai l  to  be granted.

There  is  fur ther  no  ev idence  that  the  Appel lant  wi l l  not

receive  the  appropr iate  t reatment  for  h is  addict ion  whi ls t

incarcerated.  Whi lst  i t  may  not  compare  to  pr ivate  t reatment

in  a Rehabi l i tat ion Centre,  th is  too is  not  a  reason for  bai l  to

be  granted.  Again,  to  grant  ba i l  for  these  reasons  would  be

in the exclus ive interests  of  the Appel lant .

In  l ight  of  a l l  o f  the aforegoing,  th is  Court  is  of  the  v iew that

the  learned  Magist rate 's  decis ion  that  i t  was  not  in  the

interest  o f  just ice to  grant bai l ,  was correct.
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Accord ing ly,  the appeal  is  d ismissed.

…………………………

KARAM AJ

JUDGE OF THE HIGH COURT 
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DATE OF JUDGMENT: 31 JANUARY 2023

ATTORNEYS FOR THE APPELLANT:  BDK ATTORNEYS
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