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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  004567/2022

DATE  :  13-04-2023

In the matter between

NORTHCLIFF RIDGE HOMEOWNERS

ASSOCIATION & ANOTHER Applicant

and

RETIEF SWART N.O. & OTHERS Respondents

Neutral Citation:  Northcl i f f  Ridge Homeowners Associat ion &

Another  v  Mercia  Avon  Larry  (Case  No.  4567/2022)  [2023]

ZAGPJHC 387 (24 April 2023)

J U D G M E N T 

LEAVE TO APPEAL

STRYDOM,  J  :    This  is  an  appl icat ion  for  leave  to  appeal

against  th is  cour t ’s  judgment  del ivered  on  10  March 2023,
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against  the  whole  judgment  and  the  cost  order.   This

appl icat ion  was  opposed  on  behalf  of  the  successfu l  party,

which  I  wi l l  re fer  to  as  the  respondent  in  th is  appl icat ion.

Leave  to  appeal  may  only  be  granted  where  the  Judge  or

Judges  concerned  are  of  the  opin ion  that  the  appeal  would

have  a  reasonable  prospect  of  success.   Th is  court  should

thus  consider  whether  there  is  a  reasonable  prospect  of

success in  th is  matter.

I t  was  argued  on  behal f  of  the  appl icant  that  the

cour t  went  wrong  on  var ious  of  i ts  dec is ions  and  u l t imately

the  order.   I t  was  argued that  the  respondent  re l ied  on  a  set

of  ru les,  annexure  FA11  to  the  founding  aff idavi t ,  but  in

reply  to  an  a l legat ion  by  the  appl icant  that  the  ru les  were

not  those  conta ined  in  annexure  FA11  but  ra ther  annexure

AA2  to  the  answering  aff idavits  as  Annexure  AA2.

Respondent  then  int roduced  a  th i rd  set  of  ru les  in  rep ly.   I t

was  then  argued  that  the  respondent ’s  case  was,  as  far  as

the appl icable rules are concerned, made out in  reply.

Consider ing  that  the  appl icant,  in  the  answering

aff idavi t ,  s tated that  there are d i fferent  ru les appl icable than

those  which  were  referred  to  in  the  founding  aff idavi t ,  i t

ca l led  for  a  rep ly.   That  is  when  respondent  int roduced  the

rules  referred  to  as  annexure  RA2.  The  cour t  then  made  a

factual  f inding  on  the  papers  as  i t  s tood  that  the  HOA ru les

attached  to  the  rep ly ing  aff idav it  were  f ind ing  in  fact  the
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appl icable rules.  So that  was the f i rst  po int  ra ised.

I t  goes  fur ther,  i f  there  is  a  dispute  about  the  rules

there  wi l l  be  a  d ispute,  what  was  required  and  when  wi l l

there  be  non-compl iance  wi th  such  ru les.   Obviously  i f

certa in  requirements  are  set  out  in  one  set  o f  ru les  which  is

not  repeated  in  the  other.  This  wi l l  change  the  whole

depar ture point  to consider  these rules.

I t  was argued that  another  court  may d i ffer  f rom th is

cour t  in  i ts  f ind ing,  the  factua l  f inding,  which  rules  would

apply  and  fo l lowing  on  th is  whether  there  was  non-

compliance  wi th  these  rules  which  ent i t led  the  appl icant

f rom withhold ing a c learance cer t i f icate or  not .  

I  am  of  the  v iew  that  another  cour t  may  di ffer  f rom

my  factual  f indings  per tain ing  to  the  set  of  ru les  which

would  apply,  which  would  then  mean  that  another  court ,  i f  i t

f inds  that  I  was  wrong  on  th is  aspect ,  wi l l  have  to  apply

d i fferent  cr i ter ia  to  see  whether  there  was  non-compl iance

with  these rules.

In  the  l ight  of  th is  I  am  of  the  v iew  that  there  is  a

reasonable  prospect  that  another  cour t  may  come  to  a

d i fferent  f ind ing  and  that  being  the  case  leave  to  appeal

should be granted.

The  fo l lowing  order  is  made.   Leave  to  appeal  is

granted  to  the  Ful l  Court  of  th is  Div is ion  against  my

judgment  and  order  in  th is  matter,  inc luding  the  cost  order;
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the costs  of  th is  applicat ion to  be costs in the appeal .

-   -  -  -  -  -  -  -  -  -  -  -

…………………………

STRYDOM J

JUDGE OF THE HIGH COURT 

DATE  :   ……………….

Counsel for 1st Appellant: Adv. E. Coleman

Instructed by: McCarthy Cruywagen.

Counsel for the Respondents: Adv. J.W. Steyn

Instructed by: Bento Incorporated

Date of Hearing: 13 April 2023

Date of Judgment: 13 April 2023
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