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KARAM AJ:

The appeal in this matter was argued on 21 April 2023. Mr Shilowa appeared for the

appellant and Ms Morule represented the State. The Court proceeds to hand down

its judgment in this matter.

The appellant applied for bail which was opposed by the State and refused on 15

December 2022. The appellant subsequently brought a further application for bail on

new facts. This, too, was refused on 7 February 2023. This is an appeal against such

refusal of bail.

It is common cause that this is a Schedule 6 matter, the appellant being required to

satisfy  the  Court  that  exceptional  circumstances  exist  which,  in  the  interests  of

justice, permit his release on bail.

Section 60 (11) (a) of the Criminal Procedure Act 51 of 1977 (‘’CPA”) prescribes that:

‘’Notwithstanding any provision of this Act,  where an accused is charged with an

offence referred to-

(a) In Schedule 6, the Court shall order that the accused be detained in custody

until he or she is dealt with in accordance with the law, unless the accused,

having  been  given  a  reasonable  opportunity  to  do  so,  adduces  evidence

which satisfies the Court that exceptional circumstances exist  which in the

interests of justice, permit his or her release.’’

An onus is placed on the appellant to adduce proof, on a balance of probabilities,

that  “exceptional  circumstances  exist  which  in  the  interests  of  justice  permit  his

release on bail”. 



In S v Rudolph 2010 (1) SACR 262 (SCA) at para 9, Snyders JA stated the following

in this regard:

“It contemplates an exercise in which the balance between the liberty interests of the

accused and the interests of society in denying the accused bail, will be resolved in

favour of the denial  of bail,  unless “exceptional circumstances” are shown by the

accused to exist.      

Exceptional circumstances do not mean that “they must be circumstances above and

beyond, and generally different from those enumerated in Sections 60(4) to (9). In

fact, ordinary circumstances present to an exceptional degree, may lead to a finding

that release on bail is justified.”

An  appeal  against  the  refusal  of  ba i l  is  governed  by  sect ion  65(4)

of the CPA, which provides and I  quote:

"The  Court  or  Judge  hear ing  the  appeal  shal l  not  set  as ide  the

decis ion against  which the appeal  is  brought ,  unless such Court  or

Judge  is  sat is f ied  that  the  decis ion  was  wrong,  in  which  event  the

Court  or  Judge  shal l  g ive  the  decis ion  which  in  i ts  or  h is  opinion

the lower Court  shal l  have g iven."

The  wording  of  Sect ion  65(4)  is  couched  in  peremptory

terms  and  the  intent ion  of  the  Legis lature  expressed  in

such  sect ion  is  c lear.  See  also  in  th is  regard  what  is

expressed  in  S  v  Barber  1979  (4)  SA 218  (D)  at  page  220

E - H where i t  was stated and I  quote:

" I t  is  wel l  known  that  the  powers  of  th is  Cour t  are  widely  l imi ted

where  the  matter  comes  before  i t  on  appeal  and  not  as  a



substant ive  appl icat ion  for  ba i l .   This  Cour t  has  to  be  persuaded

that  the  Magist ra te  exerc ised  the  d iscret ion  which  he  has,

wrongly.   

Accord ing ly,  a lthough  th is  Cour t  may  have  a  d i fferent  v iew,  i t

should  not  subst i tute  i ts  own  view  for  that  of  the  Magist rate

because  i t  would  be  an  unfa ir  in ter ference  wi th  the  Magis tra te 's

exerc ise of h is d iscret ion.

I  th ink  i t  should  be  st ressed  that,  no  matter  what  th is  Court 's  own

views  are,  the  rea l  quest ion  is  whether  i t  can  be  said  that  the

Magist ra te  who  had  the  d iscret ion  to  grant  bai l  exercised  that

d iscret ion wrongly…"

In  S  v  Por then  &  Others  2004  (2)  SACR 242  (C) ,  in  regard  to  the

appeal  Cour t ’s  r ight  to  in terfere  wi th  the  discret ion  of  the  Court  a

quo  in  refus ing bai l ,  i t  was stated and I  quote:

"When a  d iscret ion…is  exercised  by  the  Court  a  quo ,  an  Appel late

Court  wi l l  g ive  due  deference  and  appropr iate  weight  to  the  fact

that  the  Court  or  t r ibunal  of  f i rs t  instance  is  vested  wi th  a

d iscret ion  and  wi l l  eschew  any  incl inat ion  to  subst i tu te  i ts  own

decis ion,  un less  i t  is  persuaded  that  the  determinat ion  of  the

Court  or t r ibunal  of  f i rs t  instance was wrong."

This  Cour t  is  aware  that  there  is  no  onus  on  a  bai l  appl icant  to

d isc lose  h is  defence  or  to  prove  his  innocence.  Further,  that  the

Court  hear ing  the  appl icat ion  or  th is  Cour t  o f  Appeal ,  is  not



required  to  determine  in  such  appl icat ion  or  appeal ,  the  gui l t  or

innocence of  the appl icant-  that  is the task of  the tr ia l  Cour t .

No  ora l  ev idence  was  led  in  the  appl icat ions  and  the  ev idence  for

and against bai l  was by means of a ff idavi t .

The  not ice  of  appeal  and  heads  of  argument  out l ine  the

submiss ions  of  the  appel lant  and  th is  Cour t  is  not  go ing  to  unduly

burden th is judgment by re i terat ing same.

The  appel lant  is  charged  wi th  robbery  wi th  aggravat ing

circumstances and unlawfu l  possession of  a  f i rearm,  v iz  a p is tol .

This  is  a  ser ious  robbery  in  that  i t  is  a l leged  that  the  appel lant

was  par t  o f  a  syndicate  that  h i jacked  a  vehic le  t ransport ing

cel lu lar  te lephones to the va lue of approximately R950  000,00.

I t  would  appear  that  there  was  a  shootout  in  the  course  of  the

robbery  and  that  the  appel lant  may  fur ther  be  charged  wi th

attempted murder.

I t  would  further  appear  f rom  the  ev idence  of  the  appel lant ’s

neighbour that the f i rearm is  in fact a prohibi ted f i rearm.

Accord ing ly,  the  appel lant ,  should  he  be  convic ted,  faces  a

min imum  sentence  of  15  years  imprisonment  in  respect  of  the

robbery  and  a  min imum  sentence  of  15  years  imprisonment  in

respect  o f  the f i rearm.



One  of  the  factors  to  be  considered  in  a  bai l  appl icat ion  is  the

strength  of  the  State’s  case.  I t  is  apparent  to  th is  Court  that  the

State,  indeed,  has  a  strong case  against  the  appel lant .  Apar t  f rom

the  appel lant  having  been  pointed  out  as  one  of  the  perpetrators

of  the  robbery  by  one  of  the  suspects,  the  appel lant  in formed  the

pol ice  as  to  the  fact  that  h is  neighbour  was  in  possession  of  h is

i .e  the  appel lant ’s  f i rearm;  th is  neighbour  conf i rmed  that  the

appel lant  requested  him  to  keep  same  for  the  n ight  that  the

offence  was  commit ted;  the  appel lant  had  conf i rmed  that  he  had

no  l icence  to  possess  th is  f i rearm;  and  the  appel lant  fur ther

conf i rmed  that  he  had  been  dr iv ing  a  whi te  Mercedes  motor

vehic le  the  day  that  the  offence  was  commit ted.  Tracking  repor ts

of  th is  vehic le  conf irm  th is  vehic le  having  been  at  the  hi jack ing

scene  in  Tembisa  as  wel l  as  at  Mamelodi  West  where  the  goods

were  recovered.  I t  appears  that  the  appel lant  was  further  po inted

out at  an ident i f icat ion parade.

In  the  in i t ia l  bai l  appl icat ion,  the  appel lant  refers  to  the  fact  that

he  has  no  prev ious  convic t ions  or  pending  matters  and  fur ther

states on page 33 of  the paginated bundle and I  quote:

“ I  wi l l  not  commit  any  offence  i f  re leased  on  bai l  and  submi t  that

my impeccable record is  ind icat ive thereof” .

In  opposing bai l ,  the aff idavi t  o f  Sergeant  Matla la  of  the Provincial

Organised  Crime  Uni t  re fers  to  the  fact  that  the  appel lant  has  a

pending matter for  possession of  an unl icensed f i rearm.



In  the  bai l  appl icat ion  on  new  facts,  the  appel lant  prov ided  proof

that  there  are  no  pending  cases  against  h im  and  stated  that  he

was found not  gu i l ty  o f  the lat ter mat ter.

In  the  aff idavit  opposing  same,  Sergeant  Mat la la  s tated  that  the

relevant  pending  matter  was  st ruck  f rom the  rol l  due  to  the  delays

occas ioned  in  obta in ing  the  bal l is t ics  repor t  and  that  appl icat ion

wi l l  be  made  to  have  same  re ins tated  upon  receipt  of  such  repor t .

The  ex tract  f rom  the  Court  records  indeed  reveal  that  the  matter

was struck  from the  rol l .  Counsel  for  the appel lant  agreed wi th  the

Court  that  there  is  a  marked  d i fference  between  a  matter  hav ing

been struck f rom the  ro l l  and a matter  where an accused has been

found not  gu i l ty.

In  any  event ,  th is  factor  a lone,  is  cer ta in ly  not  one  that  weighs

heavi ly  wi th  th is  Cour t  in  i ts  determinat ion  as to  whether  to  uphold

or refuse the appeal .

Sergeant  Mat la la  proceeded  to  s ta te  that ,  in ter  a l ia ,  the

appel lant ’s  cel lu lar  te lephone  records  and  SANRAL  footage,

fur ther  l ink the appel lant  to  the offence.

He  fur ther  referred  to  prev ious  charges  against  the  appel lant

which  have  been  wi thdrawn.  These  inc lude  2  cases  of  mal ic ious

damage  to  property,  robbery  of  a  motor  vehic le ,  armed  robbery,

assaul t  wi th  intent  to  do  gr ievous  bodi ly  harm,  and  unlawfu l

possession  of  a  f i rearm.  He  has  no  immovable  proper ty  and  owns



a  motor  vehic le.  As  stated  by  counsel  for  the  respondent ,  th is  is

the cal ibre of person that  the appel lant is .

The  other  new  fact ,  re lates  to  the  passing  of  the  appel lant ’s

younger  s is ter  and  requirement  that ,  as  the  e lder  brother,  he  be

present  when the customary r i tuals are performed.

Whi ls t  the  Court  sympath ises  with  him,  there  is  no  ev idence  that

th is  is  no  other  brother  who  can  per form  same.  He  can  further

request  correct ional  serv ices  to  escor t  or  accompany  h im  to

perform same.

In  any  event,  th is  cannot  be  considered  an  except ional

c i rcumstance.

In th is  matter,  i t  is  th is Cour t ’s f inding that  the order  o f  the Court  a

quo,  in  re fusing  bai l  in  both  the  or ig ina l  and  subsequent

appl icat ion on new facts,  was fu l ly  jus t i f ied and correct .

In the resul t ,  the fo l lowing order  is made:

The  appeal  in  respect  o f  both  appl icat ions  against  the  refusal  of

ba i l ,  is  d ismissed.

 …………………………

KARAM AJ

ACTING JUDGE OF THE HIGH COURT 
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