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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  11808/2022

DATE OF EX TEMPORE JUDGMENT  :  20-06-2023

DATE WRITTEN JUDGMENT IS DELIVERED TO THE PARTIES  : 

26-07-2023

In the matter between

TORO YO AFRICA CONSULTANTS Appl icant

and

STUART JOHN RIDDLE N.O First  Respondent

GOOD PURPOSE CONSTRUCTION Second Respondent

(PTY) LTD

LEAVE TO APPEAL J U D G M E N T

MALINDI ,  J  :      

 In troduct ion  :   

1 . The  respondents  had  referred  a  dispute  between  the

part ies  to  arbi t rat ion  under  the  auspices  of  the
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Associat ion  of  Arb i t ra tors,  Southern  Af r ica.   The  issue

for  determinat ion  was  whether  the  appl icant  had

repudiated  i ts  agreement  wi th  the  second  respondent

and whether  i t  was l iab le  for  damages for that  reason.

2. The  arb i t ra t ion  was  heard  by  the  f i rs t  respondent  and

he  publ ished  his  award  on  6  February  2022.   He

awarded  the  second  respondent  R1  886  123.00  wi th

costs under  var ious heads.  

3 . The  d ispute  in  the  arb it ra t ion  was  couched  by  the

second  respondent  as  the  appl icant ’s  fa i lure  to  adhere

to  c lause  9  of  the  Genera l  Condit ions  of  Contract  for

Construct ion  Works  3 r d  addi t ion  2015  in  that  the

appl icant  had  fa i led  to  fol low  the  process  set  out  in

c lause  9  for  the  cancel la t ion  of  the  contract  between

the  part ies  and  therefore  that  the  appl icant  repudiated

the  contact  when  i t  purported  to  cancel  i t .   On  the

other  hand,  the  appl icant  contended  that  the  second

respondent  is  the  one  that  repudiated  the  contract  by

abandoning the s i te.

4 . The  appl icant  had  appointed  an  a l ternat ive  cont ractor

to  replace and complete  the  works  and contends that  i t

was  ent i t led  to  deduct  f rom  what  was  owed  to  the

second  respondent  in  order  to  pay  the  a l ternat ive

contrac tor.   
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The part ies  :

5 . The  appl icant  Toro  Ya  Afr ica  Consul tants(“Toro”)  was

the respondent  in  the arb i tra t ion. 

6 . The  f i rs t  respondent  is  Steward  Johan  Riddle  s i ted

here in  in  his  off ic ia l  posit ion  as  the  Arbi tra tor  in  the

arbi t rat ion  proceedings  (“ the  Arbi t rator”) .   No  re l ief  is

sought  against  h im  and  has  f i led  a  not ice  to  ab ide  the

outcome of th is  appl icat ion.

7. The  second  respondent ,  Good  Purpose  Construct ion,

was the c la imant  in the Arbi trat ion.

8. For  convenience  the  par t ies  shal l  be  referred  to  as  in

the arb i t ra t ion and the 1 s t  respondent as  the Arbi trator.

The issues for determinat ion  :  

9 . The  Arb i t ra tor  records  that  the  par t ies  e lected  that  the

arbi t rat ion  be  adjudicated  on  the  papers  or  documents

instead  of  a  hear ing.  He  therefore  proceeded  to

consider  the  “voluminous  and  wel l  st ruc tured”

documents,  and proceeded to  draf t  the award.   

10. Toro  Ya  Afr ica  has  launched  rev iew  proceedings,

seeking  the  rev iew  and  sett ing  aside  of  the  award  on,

among  others,  the  basis  that  the  arb i t ra tor

misconducted  h imsel f  and  committed  a  gross

irregular i ty  when  he  decided  to  adjud icate  the  matter

“on  a  documents  only  basis . ”   Toro  contends  that  the
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part ies had not  agreed to  such a process.   

11. Two  further  grounds  are  that :  a  damages  cla im  is

incapable  of  resolv ing  on  paper  and  cal ls  for  oral

ev idence;  and  that  d isputes  of  facts  arose  dur ing  the

proceedings  which  ca l led  further  or  ora l  ev idence.

Other  grounds are subservient to  these.  

12. The  issues  for  determinat ion  are  therefore  whether

the  part ies  had  agreed  to  the  adjud icat ion  of  the

matter  on  paper  and  whether  a  damages  cla im  is

capable  of  resolv ing  on  paper.  I f  not ,  submi ts  Toro,

then  the  Arb it ra tor  would  have  misdi rected  h imsel f

even  i f  the  par t ies  had  agreed  to  d ispense  wi th  oral

ev idence.  

Submiss ions  :

13. Toro  submits  that  the  Arbi t rator  fa i led  to  apply  t r i te

law  to  the  effect  that  a  dispute  of  fact  can  only  be

sat isfactor i ly  determined  through  ora l  evidence  that

can  be  tested  under  cross-examinat ion  and  that  a

c laim  for  payment  of  damages  normal ly  requi res  the

leading  of  ora l  ev idence.   I t  submits  fur ther  that  the

Arb i t ra tor  committed  an  i r regular i ty  as  contemplated  in

sect ion 33(1) of  the Arbi trat ion Act ,  by p lac ing the onus

of  proof  on  a  defendant  or  respondent  par ty,  that  is

Toro,  instead  on  the  one  that  a l leges,  that  is  Good

Purpose.
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14. I t  is  common  cause  that  each  of  the  part ies  a l leges

that  the  other  repudiated  the  contract .  The  conduct  of

each  requires  examinat ion  in  order  to  determine  what

they d id to  const i tute such a breach of  contract .

15. Good  Purpose  ra ised  a  point  in  l imine  in  i ts

answer ing  aff idav it  to  the  effect  that  whereas  Toro ’s

review appl icat ion is  in  terms of  Rule  53 of  the Uniform

Rules  of  Cour t ,  i t  does  not  s tate  what  law  i t  re l ies  on

to br ing the appl icat ion.  

16. The  appl icat ion  is  to  rev iew  an  award  in  a  pr ivate

arbi t rat ion  which  was  conducted  in  terms  of  the  ru les

of  the Associat ion  of  Arb i t ra tors  which  is  subject  to  the

Arb i t ra t ion  Act .  The  rev iew  stands  to  be  in  terms  of

sect ion  33  of  the  Act.  This  should  not  be  an  issue  that

enterta ins the cour t  much.   Therefore,  the averments in

the  reply ing  aff idavi t  to  asser t  th is  po int  would  not  be

struck out .

17. Another  issue  that  does  not  require  deep

examinat ion  is  that  there  was  an  agreement  that  the

arbi t rat ion  be  determined  on  the  papers.   Annexure

“AA2”  to  the  answer ing  aff idavi t  is  conclusive  on  th is

issue.   Toro ’s  a t torney  communicated  i ts  consent

thereto  to  the  Arb i t ra tor  and Good  Purpose  at torney  on

20  November  2021.   This  was  in  response  to  the

Arb i t ra tor ’s  inquiry  in  th is  regard  and  having  di rected



11808/2022-sr 6 JUDGMENT
2023-06-20

the par t ies  to Ar t ic le  17.3 of the rules.

18. As  stated  above,  Toro ’s  case  is  based  on

content ions  of  law.  That  is  whether  the  Arb i t ra tor

misdi rected  himsel f  in  the  sense  contemplated  in

sect ion 33 of the Act.

Discussion  :

19. The Supreme Court  o f  Appeal  has f i rmly  establ ished

the  pr inc ip le  that  arbi t rat ion  proceedings  shal l  not  be

inter fered  with  or  that  the  process  chosen  by  the

part ies  be  l ight ly  d isturbed.  In  Palabora  Copper

(Pty)Ltd v Motlokwa 1   i t  said:

“ I t  su f f ices  to  say  that  where  an  Arb i t rator  for

some  reason  misconce ives  the  nature  o f  the

inqu iry  in  the  Arbi t ra t ion  Proceed ings,  w i th  the

resu l t  that  a  par ty  is  den ied  a  fa i r  hear ing  or  a

fa i r  t r ia l  o f  the  issues  that  const i tu tes  a  gross

i r regu lar i ty.  The  par ty  a l leg ing  the  gross

i r regu lar i ty  must  es tab l ish  i t .   Where  an

arbi t ra tor  engages  in  the  cor rec t  inqu iry  but

er rs  e i ther  on  the  facts  or  the  law,  tha t  is  not

an  i r regu lar i ty  and  is  not  a  bas is  fo r  set t ing

as ide  an  award.   I f  par t ies  choose  arb i t rat ion ,

cour ts  endeavour  to  upho ld  thei r  cho ice  and  do

not  l i ght ly  d is turb  i t .   The  at tack  on  the  award

must  be  measured  agains t  these standards . ”

1 [ 2018 ]  ZASCA 23  a t  paragraph  8  (case  number  298 /2017)
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20. Toro  cal ls  for  an  inqui ry  in to  whether  the  Arbi tra tor

committed  a  gross  misconduct  or  exceeded  h is  powers

when  enquir ing  into  the  fac ts  or  the  law.   The  par t ies

agreed  that  the  facts  are  as  they  appeared  on  paper.

Palabora  says  there  is  no  recourse  for  a  los ing  par ty  i f

the  Arbi trator  gets  the  facts  wrong.   This  a lso  means

that  he  could  also  get  i t  wrong  as  to  determin ing  the

facts  whether  there  is  a  conf l ic t  o f  facts.   In  th is  case,

i t  means  that  the  cour t  wi l l  not  enquire  in to  the  facts

rela t ing  to  which  par ty  repudiated  the  contract .   I f  the

Arb i t ra tor  misappl ied  the  Plascon  Evans  Rule 2 ,  the

cour t  wi l l  not d isturb the wrong appl icat ion of the law.  

21. The  imposit ion  of  the  burden  of  onus  is  a lso  a  po int

of  law that  i f  an  Arb it ra tor  gets  wrong  the  cour t  wi l l  not

reverse  in  terms  of  Palabora.  This  appl ies  to  the

decis ion  to  determine  damages  on  the  papers .   The

disputes  as  to  the  work  done  or  not  and  the  reasons

therefor  was  determined  on  the  avai lable  documents

and submissions by the part ies.  

22.  Whereas  convent ional ly  the  determinat ion  of

damages requires ora l  ev idence,  and that  the Arb it ra tor

was  wrong  in  not  ca l l ing  for  same,  i f  and  when  he

decerned  the  conf l ic t ,  or  potent ia l  conf l ic t  o f  facts ,

2 Plascon-Evans Paints (Tvl) Ltd v Van Riebeck Paints (Pty) Ltd 1984 (3) SA 620 (A)
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does not  come to  the rescue of  Toro.   This  inc ludes the

obvious  conf l icts  o f  facts  that  would  ar ise  as  to  why

Good  Purpose  did  not  perform work  on  the  days  which

documents re f lects  i ts absence.

23. The  award  shows  a  thorough  engagement  wi th  the

documents  as  the  only  ev idence  for  cons iderat ion  in

determin ing  the  issues  before  the  arbi t rator.   I t  is  not

necessary to traverse th is  engagement wi th  the papers .

Conclusion  :

24. I  have come to  the  conclusion that  the  Arb it ra tor  d id

not  misconceive  the  nature  of  the  inqui ry  or  h is  dut ies

in  connect ion  therewith .   He  conducted  the  arbi trat ion

in  terms  of  the  referra l  and  the  terms  of  reference.

Toro’s  content ions  are  based  on  his  misappl icat ion  of

the  law  in  the  respects  re ferred  to  above,  and  his

fai lure  to  appreciate  that  a  dispute  of  fact  had  ar isen

or  that  i t  could  potent ia l ly  ar ise  which  disputes  could

not be resolved on the papers .  

25. As  stated  above,  Palabora  d iscourages  disturb ing

an  award  where  there  is  no  misconcept ion  of  the

nature  of  the  inqui ry  even  i f  the  Arbi trator  errs  e i ther

on the facts or  the law.   Toro has fa i led to  discharge i ts

onus  to  establ ish  a  misconcept ion  of  the  nature  of  the

inquiry on the part  of  the Arbi trator.   

ORDER
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In the c ircumstances the fo l lowing order is  made:

1. The appl icat ion is d ismissed.

2. The  appl icant  is  to  pay  the  cost  on  the  par ty  and  party

scale.

…………………………

MALINDI ,  J

JUDGE OF THE HIGH COURT 
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