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Editorial note: Certain information has been redacted from this judgment in compliance with
the law.

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  158730/2014

DATE  :  2023-07-17

In the matter between

D E T Pla in t i f f

and

F T Defendant

J U D G M E N T

YACOOB,  J  :      Th is  matter  was  enro l led  both  on  the

unopposed ro l l  and the opposed ro l l .  

The  unopposed  enro lment  was  to  compel  the

serv ice  of  heads  of  argument .  The  respondent ’s  heads  were

served  last  week  and  the  appl icat ion  ought  to  have  been

removed  f rom  the  unopposed  rol l  once  that  had  been  done,
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or  else  the  Court  ought  to  have  been  informed  that  the

matter  was  on the unopposed  ro le  s imply  for  the  costs  to  be

determined  which  could  have  been  done  dur ing  the  hear ing

of the opposed matter.

Therefore,  the  appl icat ion  to  compel  was  st ruck

from the unopposed rol l .   

In  the  opposed  appl icat ion  the  appl icant  seeks  the

appointment  of  a l iquidator for  the matr imonia l  estate,  where

the  marr iage  was  dissolved  in  2015.   The  respondent

contends  that  i t  is  unnecessary  for  a  l iquidator  to  be

appointed  and  that  the  issue  should  be  deal t  wi th  by  the

Court .

At  f i rst  b lush  the  respondent ’s  opposi t ion  appears

to  be  unwarranted.  The  Court  does  not  deal  wi th  the

minut iae  of  l iqu idat ing  a  jo in t  estate.  However,  there  appear

to  be  other  disputes  which  cannot  be  deal t  wi th  by  a

l iquidator.   

Both  legal  representat ives  say  that  the  matter  can

be  set t led  i f  on ly  other  par ty  agreed.  Obviously  i f  the  other

party  agrees  there  would  be  no  dispute  and  there  is  no  rea l

va lue  in  those  submiss ions.  I t  appears  to  me  that  there  are

two categor ies of  issues which need to  be determined.

The  f i rst  category  inc ludes  whether  each  party  has

any  pension  fund  which  belongs  to  the  jo int  estate.   Also

with in  th is  category  fa l ls  the  quest ion  of  whether  and  to
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what  ex tend  the  appl icant ’s  pension  fund  was  dissipated  by

payments  she  made  into  the  bond  af ter  the  marr iage  was

dissolved.

As  far  as  payments  for  the  bond  af ter  the  d ivorce

date  are  concerned,  the  respondent  concedes  that  the

amount  for  which  he  ought  to  have  been  responsib le  should

be  deducted  f rom  h is  share  and  not  the  matr imonial  estate.

There is  no rea l  d ispute there.   

The  second  category  is  the  issue  whether  the

appl icant  is  ent i t led  to  have  paid  to  her  an  amount  f rom  the

matr imonial  estate  above  the  respondent ’s  share  of  the

bond  payments  because  the  respondent  cont inued  l iv ing  in

the matr imonia l  home af ter the divorce.   She  contends

that  she suppor ted h im, whi le  he denies th is .  

This  is  not  something  that  is  with in  the  purv iew  of  a

l iquidator.  A  l iqu idator ’s  ro le  is  to  receive  assets  and

l iabi l i t ies  of  the  estate,  to  l iqu idate  them  and  to  d is tr ibute

them.  I t  is  not  the l iquidator ’s  ro le  to  decide the proport ions

of  the d is tr ibut ion or  the ent i t lement of  the par t ies.  For  th is  I

re ly  on  a judgment  in  th is  d iv is ion  KM v TM 2018 (3)  SA 225

(GP) 20.

Where  there  is  a  d ispute  between  the  par t ies  about

what  exact ly,  in  pr incip le  ra ther  than  in  numbers,  each  is

ent i t led  to ,  that  is  not  with in  the  purv iew  of  the  l iqu idator.

The  l iquidator  deals  wi th  the  estate  where  the  part ies
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cannot agree on the mode of  l iqu idat ion.

This  was  the  ra t io  of  Revi l l  v  Revi l l  1969  (1)  SA

325  (C) ,  which  the  appl icant  re l ied  on  for  author i ty  that  the

appl icant  is  ent i t led  to  the  appointment  of  the  l iqu idator.

This  is  the  case  only  when  the  part ies  cannot  agree  on  the

mode  of  l iqu idat ion  or  when  i t  is  a  quest ion  of  invest igat ing

the exact  assets  of  the par t ies.

I t  seems to  me therefore that  appoint ing a l iqu idator

would  not  resolve  the  dispute  between  the  par t ies  which  is

not  re lated  to  the  factua l  quest ion  of  whether  there  is  a

pension  fund  and  to  what  ex tent  i t  was  diss ipated  and  other

quest ions of  that  nature.

Therefore the appl icant  has not  made out  a  case for

the appointment of  the l iqu idator.  

I t  seems to  me a lso  that  th is  case is  one that  would

benef i t  f rom  mediat ion  but  the  appl icant ’s  counsel  indicates

that  h is  c l ient  is  opposed  to  mediat ion.   The  respondent ’s

counsel  ind icates  that  h is  c l ient  is  not  opposed  to

mediat ion.

The  appl icant  then  must  seek  a  d i fferent  way  to

resolve  the  dispute,  e i ther  by  br inging  the  actual  d ispute

before  the  Court  or  by  reconsider ing  mediat ion.  In  the

absence  of  agreement  from  both  par t ies  the  Court  cannot

order them to part ic ipate in mediat ion.

I  therefore make the fo l lowing order:  
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“The appl icat ion is  d ismissed wi th costs. ”

-   -  -  -  -  -  -  -  -  -  -  -

…………………………

YACOOB, J  

JUDGE OF THE HIGH COURT 

DATE  :   ……………….
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