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KHAN, AJ  :    

The  Plaint i ff  c la ims  for  special  and  genera l

damages  in  respect  of  a  motor  vehic le  co l l is ion  that

occurred  on  28  October  2001.  The  Pla in t i f f  was  a  4  months

old baby at  the date of  the accident .  She was restrained in a

car seat  but  the restraints o f  the baby chair  came loose. The

Pla in t i f f  was  transported  to  hospi ta l  and  treated  for  a  head

injury  ar is ing  from  in tracranial  pressure.  Plaint i ff  was

discharged  f rom  hospi ta l  a f ter  4  days  in  High  Care  for

observat ion.

The  Plaint i ff ,  who  is  now  22  years  of  age,  a l leges

that  she  suffered  a  sof t  t issue  in jury,  a  head  in jury,  bruis ing

to the  forehead and bleeding of  the  mouth.  A traumat ic  brain

in jury of  moderate sever i ty  is a lso al leged.

The  defence  of  the  Road  Accident  Fund  was  st ruck

off  by  way  of  order  of  cour t  dated  24  February  2022.  The

Pla in t i f fs  in i t ia l  Par t icu lars  of  Claim  sought  a  prayer  for

payment  o f  R206  821.80  ( inc lus ive  of  R  80  000  for  future

loss  of  income  and  R  100  000  for  Genera l  Damages).  A

fur ther  amended  par t iculars  of  c la im  v is i ted  a  c la im  of

R3mi l l ion  for  loss  of  income  and  R900  000  for  general

damages.  By  15  August  2023,  be ing  a  week  before  th is

defaul t  judgment  appl icat ion,  a  further  amendment  was

affec ted.  The  c la im  is  now  presented  as  R  10  369 255.80
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(compr is ing  R  9062  434.00  for  Loss  of  Income  and

R1 300 000 for  Genera l  Damages) .

I t  is  unclear  what  e ffect  such  an  amendment  would

have  on  a  Defendants  r ights  before  court ,  under

c i rcumstances  where  the  defence  (somet imes  formulated  in

cour t  orders  as  the  plea)  was  struck  off .  I t  is  unclear  i f  such

a  Defendant  would  be  ent i t led  to  again  enter  the  fray.  I

speculate that  a  defendant  could have taken a f inanc ial  v iew

not  to  oppose  a  lesser  c la imed  quantum  on  the  basis  of  a

var iety  of  considerations ,  inc lud ing  a  prohib i t ive  costs  of

l i t igat ion.  Once  the  complexion  of  a  matter  changes,  a

Defendant  might  very  wel l  to  be  al lowed  to  enter  the

l i t igat ion once  more.  This  is  however  moot  as  the  Defendant

in th is  matter sought no such prayer.

The  Plaint i ff  presented  documentary  evidence  in

support  of  the  appl icat ion  for  defaul t  judgment  by  way  of

exper t  repor ts  and  academic  resul ts  o f  the  Plaint i ff .

Noteworthy  is  that  the  Pla in t i ff  achieved  5  “A”  symbols  (wi th

her  h ighest  achieved  mark  being  89%)  in  her  matr ic  f ina l

examinat ion.  The  Plaint i ff  went  on  to  enro l  at  UNISA for  a

Bachelor  o f  Ar ts  Degree  wi th  a  major  in  law,  which  she

completed  and  is  now  busy  wi th  her  LLB  degree.  Pla in t i ff

excel led  wi th  a  number  of  d ist inct ions  throughout  her

ter t iary  studies.  The  Plaint i ffs  July  2023  resul ts  (wi th

var ious  course  result  s t i l l  outstanding)  ref lect  vary ing
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resul ts f rom d is t inct ions to  a fa i l  in  one subject.

A  battery  of  medico  legal  reports  ( inclusive  of

var ious  updated  repor ts  f i led  as  la te  as  Ju ly  2023)  have

been  made  avai lab le  for  purposes  of  default  judgment.  Th is

again  inv i tes  a  considerat ion  of  whether  the  order  st r ik ing

off  the  Defendants  defence  remains  of  effect ,  in  l ight  of  the

ever-evolv ing  case  being  presented  by  the  Plaint i ff .  Once  a

Pla in t i f f  a l leges further  in jur ies  and sequalae in  support  o f  a

h igher  amended  quantum,  then  th is  is  essent ia l ly  a  new

case  and  the  Plaint i ff  is  on  the  horns  of  a  di lemma of  e i ther

abandoning  such  new  vers ion  that  is  before  the  cour t ,

postponing  the  matter  to  al low  the  Defendant  to  adequate ly

consider  i ts  posi t ion,  par t icu lar ly  when  addendum  repor ts

are  being  f i led  a  month  before  the  matter  is  before  cour t ,

a l ternat ive ly  the  order  o f  the  d ismissal  of  the  defence

becomes  superceded  and  the  Defendant  is  once  again

al lowed  to  place  a  vers ion  before  the  court .  Th is  is  fur ther

complicated  in  Road  Acc ident  Fund  l i t igat ion  where  the

proof  o f  the  matter  is  heavi ly  re l iant  on  medico- legal  repor ts

and  such  repor ts  are  not  in  pursuance  of  any  party ’s

interests  but  for  the  benef i t  of  the  court .  In  such

circumstances  the  Road  Accident  Fund  would  have  been

hamstrung  in  ca l l ing  on  the  Plaint i ff  to  at tend  medico  legal

examinat ions in terms of  the Uni form Rules of  Cour t .

The  report  o f  Dr  Herman  Edel ing  (a  reg is tered
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Neurosurgeon  whose  current  pract ica l  in- theatre

neurosurgery  exper ience  is  undocumented  in  the  papers

before  me)  surmises  that  the  Pla in t i ff  suffers  from,  inter

a l ia,  r ight  ear  hear ing  loss,  an  unsteady  gai t ,  depression,

anxiety,  pain  as  wel l  as  an  organic  pr imary  di ffuse  bra in

in jury  (an  academical ly  documented  term  used  to  infer  a

brain  in jury  from  surrounding  c i rcumstances  such  as

delus ions and hal luc inat ions).  His  f ind ing  is  bo lstered by  his

descr ip t ion of  the Plain t i ffs  mothers in jur ies ,  who is  reported

by  the  neurosurgeon  to  have  sustained  f ractured  r ibs,

f ractured  hands  and a  f ractured  pelv is  in  the  same col l is ion.

He goes  on to  f ind  a  subt le  cogni t ive  mental  impairment  and

thus  surmises  th is  wi l l  resul t  in  impaired  learning  capaci ty

(despi te  her  scholas t ic  and  universi ty  results  ind icat ing

otherwise) .  His  f inding  concludes  that  the  Pla in t i ffs  in jur ies

wi l l  resul t  in  what  he  descr ibes  as  ‘s ign i f icant  l i fe  changing

sequelae’.  Dr  Bar lan  (an  orthopedic  surgeon)  found  no

orthopedic  in jur ies  that  warranted  a  medico  legal  report  and

decl ined  to  furn ish  a  fu l l  medico  legal  report .  An  eye

special is t  s imi lar ly  could  not  ident i fy  any  s igns  of  post

t raumatic v isual  impairment .  

CPRD  and  Associates,  a  f i rm  of  psychologis ts  who  report

themselves  as  having  an  interest  in  Psychomotor  research,

report  the  Pla in t i ff  as  having  di ff icu l t ies  concentrat ing.  They

also  record  Pla in t i ff  as  denying  having  a  problems  wi th  her
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temper,  concentrat ion  or  get t ing  headaches,  contrary  to  the

f indings of  o ther medico legal  experts  in th is  matter.  P laint i ff

does  repor t  depression,  anxiety  and  dizzyness  when  she

stands  up  f rom  a  seated  pos it ion.  Despi te  concerns  about

the  Pla in t i ffs  s lower  than  normal  audi tory  and  v isual

processing,  she  obtained  her  dr ivers  l icence  some  14

months  ago.  The  exper t  concludes  that  Pla in t i ff  may  not  be

a safe dr iver.

The  ENT  Surgeon,  Dr  Bouwer  found  the  Plaint i f f  to

have  a  poss ib le  ear  in fect ion  in  the  middle  ear  which  is

affec t ing  the  Pla in t i ffs  hear ing  wi th  no  handicap ar is ing f rom

the motor  vehic le  co l l is ion.   

The  Psychiatr is t  ( in  a  report  dated  7  July  2023  in

respect  o f  an  assessment  on  21  June  2021)  f inds

general ised  anxiety,  obsess ive  compuls ive  d isorder,  and

bipolar  d isorder.  The  conclus ion  is  that  the  Plaint i ff  wi l l

suffer  long  term  emot ional  and  behav ioura l  sequelae  as  a

resul t  o f  the accident.

The  Occupat ional  Therapist  records  receiv ing  an

instruct ion  let ter  f rom  the  Pla in t i ffs  at torneys  record ing  a

“severe  bra in  in jury”  (as  opposed to  the  mi ld  in jury  recorded

by  the  exper ts) .  She  f inds  that  the  pla in t i f f  wi l l  not  cope  in

h igh  st ress  env ironments  ( including  that  o f  a  lawyer  as  she

aspi res to be) .

Elanor  Bubb  (a  c l in ical  and  educat ional

10

20



1884/2006 7 JUDGMENT
23 August 2023

psychologis t)  who  records  herse l f  as  having  an  interest  in

Neuropsychology  f inds  that  despi te  the  Plaint i ff  ach iev ing

academical ly,  she  would  have  to  be  accommodated  in  an

employment  envi ronment  and  that  a  sympathet ic  employer

being  required.  Plaint i ff  would  a lso  requi re  psychiatr ic

intervent ion.  

The  Industr ia l  Psychologis t ,  Dr  Bosman,  having

regard  to  the  al leged  brain  in jury  and  the  emot ional  issues

being  exper ienced  by  the  Pla in t i ff ,  concludes  that  the

Pla in t i f f  would  not  be  able  to  achieve  her  pre-accident

career  potent ia l  and  recorded  that  the  Plaint i ff  was

undecided  at  an  earl ier  juncture  as  to  whether  she  would

pract ice  law  or  enter  academia.  He  f inds  that  the  Pla in t i ff

would have entered the labour  market with  a Masters degree

and would  probably  have achieved  her  PhD at  some point  in

her  career.  Now  that  the  accident  in tervened,  the  Plaint i ff

would  take  an  extra  year  to  complete  her  qual i f icat ion  and

suffer  in  her  earn ing  path  by  not  achieving  her  true

potent ia l .

On  the  morning  of  the  appl icat ion  for  defaul t

judgment,  I  was  asked  to  stand  the  mat ter  down  on  the

basis  that  the  Road  Accident  Fund  had  now become  keen  to

sett le  the  matter.  During  the  morn ing,  I  was furnished wi th  a

draf t  set t lement  order  in  terms  whereof  the  Plain t i f f  would

be  paid  an  amount  of  R  3  194 191.  This  against  a  backdrop
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of  a  pleaded  cla im  for  loss  of  earn ing  of  R  9  062 434.  I

refused  to  make  th is  agreement  an  order  o f  court  in  l ight  of

certa in  concerns  that  I  had  ear l ier  ra ised  regard ing  the

veraci ty  o f  the  sequelae  now  being  a l leged  some  22  years

later.  I  was  then  requested  by  Counsel  for  Plaint i ff  to

remove  the  matter  f rom  the  ro l l .  I  refused  as  I  had  read  the

papers  and was ready  to  at tend  to  th is  matter  on  the  defaul t

judgment ro l l .  

In  the  face of  the  medico  legal  reports  presented by

Pla in t i f f ,  i t  might  very  wel l  be  that  Pla in t i ff  is  not  f i t  and

proper  to  be  admi t ted  as  a  legal  pract i t ioner,  which  would

have  an  impact  on  her  c la im.  Plaint i ff  might  a lso  not  qual i fy

to  ho ld  a dr ivers  l icence or  be  a  safe  dr iver  on  publ ic  roads.

This  would  again  impact  her  c la im.  I  a lso  ra ised  quest ions

regarding  the  assessment  and  f ind ing  of  the  brain  in jury

some  22  years  la ter  (based  on  the  repor ts  furnished  and  in

the  absence  of  P la int i ff  ca l l ing  any  of  the  exper ts  to  test i fy

before court ) .  

Despite  not  being  referred  to  any  author i ty,  I  am

alive  to  the  recent  Supreme  Court  of  Appeal  decis ion  of

Road  Acc ident  Fund  v  Taylor  and  other  matters  [2023]

ZASCA  64  (8  May  2023) .  The  court  held  at  [31] as  follows

‘Where the misappropriation of public funds is properly raised before

a court, it must, of course, deal with it decisively and without fear,

favour or prejudice.  But a court  has no general  duty or power to
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exercise oversight over the expenditure of public funds. This is so

for  three main  reasons.  The first  is  the  constitutional  principle  of

separation of powers. The second is that the exercise of such a duty

or power would infringe the constitutional rights of ordinary citizens

to equality and to a fair public hearing. The third is the principle that

the law constrains a court to decide only the issues that the parties

have raised for decision. See Magistrates Commission and Others v

Lawrence [2021] ZASCA 165; 2022 (4) SA 107 SCA para 78-79. A

perception that a system of state administration is broken, is not a

licence  to  disregard  fundamental  principles  of  procedural  or

substantive law.’

The  cour t  went  on  to  state  (at  51)  that  a  court  has

no  power  or  jur isd ict ion  to  embark  upon  an  enqui ry  in to  the

mer i ts  o f  the  matter.  Th is  would  have been the  f ina l  word  on

the  matter  but  the  Const i tut ional  Cour t  is  current ly  se ized

with  the  matter  o f  Maf isa  v  Road  Accident  Fund,  which

matter  has  been  argued  and  is  awai t ing  a  judgment.   Th is

matter  turns  on  whether  a  Presid ing  Off icer  is  ent i t led  to

uni latera l ly  reduce  a  sum agreed  in  respect  of  loss  of  fu ture

earn ing  capaci ty.  Such  a  f ind ing  wi l l  no  doubt  have  a

profound  effect  on  this  f ie ld  of  law  and  the  manner  in  which

cour ts  are  able  to  at tend  to  sett lements  concluded  by

Organs  of  State.  No  doubt ,  Taylor  wi l l  be  impl icated  in  such

a judgment as wel l  as the present matter.
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In the c i rcumstances,  I  make the  fo l lowing order :

1 . This  app l ica t ion  fo r  defau l t  judgment  is  postponed

s ine  d ie ;

2 . This  app l ica t ion  may  not  be  re-enro l led  pr ior  to  the

decis ion  of  the  Const i tu t ional  Cour t  in  the  mat ter  o f

Maf isa v Road Acc ident  Fund CCT 156 /  2022

3. The  costs  of  th is  appl ica t ion  fo r  de fau l t  judgment  are

reserved.

…………………………

Z KHAN AJ

JUDGE OF THE HIGH COURT 

DATE  :   23  August  2023

For Plaintiff

Attorney: Erasmus De Klerk Inc
Counsel: Adv Danie Combrink
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For Defendant

State Attorney – Johannesburg
Ms Talenta Tivana

This judgment is uploaded and notified to the parties electronically
and is deemed to be delivered on 24 August 2023. 
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