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_____________________________________________________________

J U D G M E N T

____________________________________________________________

SUTHERLAND DJP :  

[1] This is a truly awful case. 

[2] Before me is  an appl icat ion for  resc iss ion.   The 

pla in t i f f  is  an indiv idual  who was in jured in a motor 

car  accident on a prov incia l  road.  I t  is  h is case that  

the so le cause of the accident  was that of  the 

defendant ,  the Department of  Publ ic  Transport  o f  the 

Province of  Gauteng,  in  regard to  i ts  roadbui ld ing 

act iv i t ies.

[3] A judgment by defaul t ,  on the quest ion of  l iabi l i ty,  was

obta ined by the p la int i ff  on 30 August  2021.  That 

order is  the subject  matter  of  the appl icat ion for  

resc iss ion.   

[4] I  do not  intend to  burden th is  ex  tempore judgment 

wi th  a fu l l  catalogue of the procedural  missteps on the

part  o f  the defendant  and i ts  a t torney,  the state 

attorney,  Johannesburg,  which are patent and are 

common cause.
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[5] The cr i t ica l  issue in the immediate controversy 

der ives f rom the fo l lowing par t icular  events .  

On 30 August  2021,  the case came before 

Act ing Just ice Segal,  who was asked to grant defaul t  

judgment in the absence of the not ice of  opposi t ion to

the cla im Before her  was p laced the ev idence of two 

exper ts  concerning the road, substant ia t ing the cla im 

by the plaint i ff .  There was,  ipso facto ,  not  only no 

oppos it ion to  oppose,  but  no p lea,  and thus no 

indicat ion before her  o f  what  the defence might  have 

been,  and sel f-ev ident ly,  noth ing whatsoever to  

cont rad ic t  the ev idence which was adduced before 

her.   

[6] Why was the defendant not represented at  th is 

hear ing and why was the defendant ,  in any event ,  not  

before the Court  on the back of  a  not ice of  

oppos it ion? 

 

[7] Pr ior  to  these events,  an order by consent  had been 

secured,  to separate the quest ion of  l iabi l i ty  and 

quantum.  At  the t ime the mat ter came before 

Act ing Just ice Segal on 30 August  2021,  the only  leg 

of the case that  she had to  decide upon was the 

defendant ’s  l iabi l i ty ;  ie,  was the defendant  negl igent  

and therefore l iable for whatever quantum of  damages

the plaint i ff  might have sustained.
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[8] I t  was obviously incumbent on the pla in t i f f  to not i fy 

the defendant ’s  at torneys that  such appl icat ion for  

default  judgment was being sought .   I t  is  common 

cause that  such not ice was given on the 5 t h  of  August  

by e-mai l ,  and del ivery by hand on 6  August  2021.  

Thus,  there is  no doubt  that the defendant ’s  

a t torneys,  and by impl icat ion,  the defendant ,  was 

aware that  three weeks hence,  there was going to be 

an appl icat ion for  defaul t  judgment.

[9] A  not ice  of  set  down  was  s imi lar ly  served  on  the

defendant ’s  a t torneys,  the  state  at torney,  and  nothing

happened.  Thus,  in  terms  of  the  rules  of  the  Court ,

and  in  terms  of  our  practice,  the  p la int i ff  behaved

perfect ly  appropr ia tely in  seeking a defaul t  judgment.

[10] The judgment reads as fo l lows,

“The quest ion  o f  l i ab i l i t y  is  dec ided in  favour  of

the p la int i f f  agains t  the  defendant ,  who is  

ordered to pay  one hundred percent  o f  such 

damages as  the app l icant  may prove.   The 

defendant  shal l  pay  the costs of  su i t  on  the 

par ty  and par ty  scale. ”

[11] Subsequent  to  that ,  several  events  occured,  but

contr ibute  only  per iphera l ly  to  the  immediate

controversy  and  the  decis ion  which  I  have  to  make  in

this  hear ing.   Given  that  the  judgment  was  g iven

under  those  ci rcumstances,  i t  is  necessar i ly  a  high

bar  that  the  defendant  would  have to  c lear  in  order  to

demonst rate  a  reasonable  explanat ion  for  not

opposing.
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[12] An aff idavi t  suppor t ing the resc iss ion appl icat ion has 

been f i led.   That af f idavi t  is  bereft  of  any proper 

explanat ion for the events between the dates that  I  

have ci ted, 5  August 2021 and 30 August 2021.  I t  

must  therefore fo l low that whatever excuses there 

may be, and whatever degree of  la t i tude might be 

afforded to  a par ty  for  not responding to  the 

appl icat ion or the not ice of set  down,anevaluat ion can

only take p lace on the bas is o f  the facts p laced before

me.  There are no re levant fac ts placed before me. 

Therefore,  not merely is there no reasonable 

explanat ion, there is  no explanat ion at  a l l .   

[13] There are other issues which bear ment ion in passing,

which ref lect on the absence of  an appropr ia te 

response to the service of set down.

[14] The events descr ibed took place dur ing the t ime that 

the Covid pandemic was prevai l ing in  our country ,  and

there is  a suggest ion, more forc ib ly made elsewhere, 

that  the off ice of  the State At torney,  was to some 

degree,  i f  not ent i re ly ,  paralysed by lockdown 

provis ions.  That  is what  I  am told.   I  am g iven no 

detai l ,  I  am not to ld who was unable to work, what  

systems were dysfunct ional , or  what remedial  act ion 

was taken.  Indeed, a l l  I  am g iven is  a  bold sweeping 

general isat ion. Given the fact  that ,  in th is  Div is ion,  

throughout the whole of  the Covid pandemic, th is  

Cour t  cont inued to  operate, and hundreds of  f i rms of  

a t torneys in Johannesburg cont inued to  operate, 

a lbei t  under very d i f f icu l t  c i rcumstances,  i t  is  

insuf f ic ient to place before me a genera l ised 
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statement that Covid in terfered wi th  the workings of 

the of f ice, when i t  is  c lear that hundreds of  o ther 

a t torneys were able to  funct ion dur ing that t ime.

[15] At  a  later  s tage, a plea was f i led.  Astoundingly ,  th is 

p lea d id not conf ine i tse l f  to the quantum leg,  which 

remained the only l i s  now open to the defendant to 

defend, but a lso addressed the l iab i l i ty  leg which had 

been the subject  matter  o f  the defaul t  judgment.

This  step was plain ly  incorrect . Af ter  an exchange 

between the par t ies ’  respect ive counsel ,  by consent , 

that  part  of  the plea,  in regard to l iab i l i ty ,  was st ruck 

out .   What is s tagger ing, is that  p lea was f i led at a l l  

on the l iabi l i ty  leg, instead of  addressing at  once the 

need for a resc ission.  Indeed, the resc ission 

appl icat ion came much,  much later .   The 

c i rcumstances which might  explain that are not p laced

before me.  

[16] Last ly ,  what  is g lar ingly obvious and is omit ted from 

the resc ission af f idav it ,  is  any ind icat ion of  what  the 

defence of  the defendant might be to  the al legat ion of

negl igence.  Consider ing that before the defaul t  

judgment Cour t  on 30 August 2021, the repor ts of  two 

exper ts had been adduced, and th is  resc iss ion 

appl icat ion is  be ing heard in Ju ly 2023, i t  is  apparent  

that  no ef fort  whatsoever has been made by the 

defendant to  address the a l legat ions of negl igence by 

e i ther consider ing those reports and seeking 

countervai l ing advice,  or any other invest igat ion. That

an invest igat ion was contemplated is c lear,  because i t

is  common cause that an inspect ion was sought by 

the state attorney of  the spot where the col l is ion took 
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place.  Whether that ,  in  fact ,  took place, and what  

fo l lowed from i t ,  I  have been to ld nothing.

[17] Thus,  what we have before me is  an absence of any 

defence of  the mer i ts of  the cla im as regards to  

l iabi l i ty .   What has been advanced to suppor t the 

resc iss ion appl icat ion are two points ,  both of which 

are bad.

[18] The f i rst  po int  is that there was a fa i lure to  serve the 

summons in  2019 on the State At torney, at  the same 

t ime that  the summons was served on the defendant .   

I t  is  common cause that the summons was indeed 

served on the defendant .   The appl icant has not  only 

drawn to my attent ion, but not i f ied the defendant at  

once of  the decis ion in the case of  Minister  o f  Pol ice 

and others v  Molokwane ,  2022 JDR 1956 (SCA).  This  

judgment deals wi th  precisely  the point  of  whether or 

not the fa i lure to serve a summons on the State 

Attorney in terms of  sec t ion 2(2) of  the State Liab i l i ty  

Act  20 of  1957, but  never the less a summons is  served

on the organ of state inval idates the summons.  The 

judgment d isposes of the point ,  say ing that  i t  would 

be a mechanical nonsense to in terpret the State 

L iabi l i ty  Act  in such a fashion.

[20] The point ra ised in  the resc iss ion aff idavi t  is  therefore

bad.  I t  is  made worse by the fact that ,  af ter that 

event , o f  which the complaint  is  ra ised so belatedly,  

there have been dozens of  fur ther s teps taken, which 

would const i tute a waiver against ra is ing such a point .

At  the cr i t ica l  t ime dur ing March to  August  o f  2021, 

the State Attorney was fu l ly appr ised and engaged 
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with  the matter ,  and the absence of act ion, as I  have 

a l luded to,  is not explained in th is  a f f idav it .

[21] The only o ther po int  advanced, is  that the par t icu lars 

of  c la im are excip iable on the grounds that they are 

inadequate, g iven the prov is ions of  ru le 18(4) of  the 

Uni form Rules of  Court .  I t  is t rue that  the par t icu lars 

are lean, and indeed, i t  may wel l  be,  -  I  make no 

decis ion, I  s imply ment ion that as a prospect -   that 

some cr i t ic ism of  the pleadings would be val id .   But  

that  would have resul ted in  nothing more than an 

order di rect ing the plaint i f f  to ampl i fy i ts  p leadings.  I t

cer ta in ly would not  have led to the dismissal o f  the 

act ion.  

[22] Therefore,  in  the context o f the resc iss ion appl icat ion,

i t  is  an unhelpful  po int  to ra ise, even i f  i t  had been 

raised at  an ear l ier  t ime.   Cur iously ,  the inappropr iate

p lea on the l iabi l i ty ,  which was st ruck out ,  to  which I  

have al luded, ra ises no points o f  excipiab i l i ty,  

suggest ing that  there was no di f f icul ty  in pleading to 

those a l legat ions, a lbe it  that f rom a procedura l po int  

o f  v iew, i t  was inappropr ia te to have done f i led a 

p lea.

[23] Al l  of  these c ircumstances are deeply regret table,  and

more so, because what  is  at  stake is  an organ of s tate

which is  being sued for damages, who wi l l  der ive the 

funds for which i t  is  l iable to pay,  i f  any, f rom the 

people themselves.
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[24] The d isgracefu l way in which th is matter  has been 

conducted by the State At torney warrants 

invest igat ion, and I  shal l  be causing a repor t  to be 

made to the Min is ter of  Just ice about how th is case 

has indeed been conducted.

[25] However ,  notwi thstanding my inst incts to protect the 

publ ic  purse f rom inappropriate expendi ture, the legal

pr inc ip les,  as I  understand them,  do not  confer on me 

the powers of  Father Christmas.   I  cannot rescue the 

un-rescuable.   

[26] There is no meri t  in th is  resc iss ion appl icat ion, and i t  

is  a l l  the more disgraceful that i t  is  the publ ic in terest

that  is pre judiced by the neglect,  not only o f  the State

Attorney,  but  I  can in fer ,  f rom the defendant i tse l f .  

The people of  South Afr ica are i l l -served by publ ic 

servants who, in spending other people ’s  money, do 

not take proper care of how to deal with  the ir  

responsibi l i t ies.  Such people who are responsible for 

th is degree of  derel ic t ion ought not to be in  o f f ice.   

[27] I  come now to the quest ion of  cos ts.   In  the 

c i rcumstances which I  have descr ibed,  the appl icat ion

for  resciss ion is outrageous.  I t  is  l i t t le more than a 

delay ing tact ic .  There are many instances that  one 

can draw on to in fer that the conduct on the part  of  

the defendant and i ts at torney has been l i t t le  more 

than s imply to k ick the can down the road,  to avoid 

having to  engage with  the meri ts  of  th is  mat ter.  

[28] Thus,  I  am dr iven by those c i rcumstances to dismiss 

the appl icat ion for resc iss ion and in respect of  the 
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costs,  i t  seems that the content ion advanced on 

behal f  o f  the appl icant ,  that the costs should be on a 

puni t ive scale,  is  whol ly  appropr iate.

[29] I t  is  for  these reasons that I  make the fo l lowing order:

(1) The appl icat ion for  resciss ion is DISMISSED  .

(2) The defendant shal l  bear the appl icant ’s costs 

on the at torney and cl ient  scale, includ ing the cost 

o f  two counsel .

_________________________________

Roland Sutherland
Deputy Judge President, Gauteng 
Division, Johannesburg.

Heard: 31 July 2023
Judgment: 31 July 2023
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Instructed by Office of the State Attorney
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