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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  SS72/2019

DATE  :  05-11-2021

In the matter between

STATE

and

ROSEMARY NOMIA NDLOVU Accused

S E N T E N C E

MONAMA,  J  :    On  22  October  2021,  I  convic ted  the  accused

on  6  counts  of  murder  wi th in  the  prov is ions  of  sect ion  51(1)

of  The  Cr iminal  Law  Amendment  Act  read  together  wi th  the

provis ions  of  the  Cr iminal  Procedure  Act  and  other  equal ly

ser ious cr imes.   

Those  convic t ions  relate  to  the  offences  of

defeat ing  the  adminis trat ion  of  just ice,  f raud,  at tempted

murder,  inci tement  to  commit  murder.   The  relevant  sect ion
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of the Criminal  Law Amendment reads as fo l lows:   

"Notwi thstanding  any  other  law,  but  subject

to  subsect ion  3  and  6,  a  higher  cour t  shal l

i f  i t  has  conv ic ted  a  person  of  an  offence,

referred to in Par t  I  o f  schedule 2,  sentence

the person to l i fe  imprisonment."

In sect ion 51 (3)  i t  says  that :   

" I f  the court  is  sat is f ied that  substant ia l  and

compel l ing  c i rcumstances  ex is t  which

just i fy  the  imposi t ion  of  a  lesser  sentence

than  the  sentence  prescr ibed,  he  shal l

enter  those  ci rcumstances  on  record  of  the

proceedings  and  may  thereupon  impose

such lesser sentence."

The  par t ies  have  now  lead  ev idence  in  mit igat ion  and

aggravat ion  as  the  case  may  be.   The  defence  as  wel l  as

the  state  have  also  addressed  me.   Put  br ie f ly,  the  accused

posi t ion  is  that  there  are  some  substant ia l  and  compel l ing

circumstances,  meaning  that  I  have  to  deviate  f rom  the

prescr ibed sentence.   

On  the  other  hand,  the  state  submit ted  that  there

are  no  substant ia l  and  compel l ing  ci rcumstances  and  i t

ca l led for  l i fe  imprisonment.   I t  a lso argued that  the accused

was  not  remorsefu l  and  the  offences  were  brazen  and

intended  to  obtain  more  money  f rom  the  death  of  the
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vict ims.   

The  imposi t ion  of  an  appropriate  sentence  is  not  a

task  wi thout  i ts  own  chal lenges,  but  the  approach  is  t r ied.

The  approach  is  bet ter  summarised  in  the  fo l lowing

statement from our case law namely:   

"That  the  court  in  impos ing  sentence  must

consider  a  t r iad,  meaning  that  the  tr iad  is

consis t ing  of  the  cr ime,  the  offender  and

the  interest  of  the  society.   Put  i t

d i fferent ly,  punishment  should  feed  the

cr iminal  as  wel l  as  the  cr ime,  be  fa i r  to  the

society  and  where  appl icable,  be  blended

with  mercy  accord ing  to  the  ci rcumstances

of  the case."   

The  Cr iminal  Law Reports  are  replayed with  example  of  how

the  courts  should  grapple  wi th  th is  d i ff icul t  task,  but  they

are  in  agreement  that  g iven  the  current  leve ls  of  h igh  leve ls

v io lence  and  ser ious  cr ime  in  th is  country,  the  emphasis

should  be  on  retr ibut ion  and  deterrence  and  the  interest  of

rehabi l i tat ion should take the back seat .   

Meaning  that  in  our  law  ret r ibut ion  and  deterrence

are  proper  purposes  of  punishment  and  there  must  be

accorded  due  weight  in  any  sentence  that  i t  imposes.

Ser ious  cr imes  wi l l  usual ly  requi re  ret r ibut ion  and

deterrence  should  come  to  the  fore,  rehabi l i ta t ion  should
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take as I  have sa id the back seat .   

The  imposi t ion  of  sentence  is  and  must  a lways  be

fact  based,  that  is  what  they would  say  in  the  ci rcumstances

of  each  case.   The  mit igat ion  and  the  aggravat ion

circumstances  also  play  a  very  cruc ial  ro le.   I  have  al ready

indicated  the  cour t  should  look  at  the  cr ime,  the  cr iminal

and  the  interest  o f  society  where  possible  there  must  be  a

measure  of  mercy,  but  in  addit ion  to,  there  are  some  sub

guidance which one has to  take into  account .   

Par t icu lar ly  the  leg is lat ion  that  is  appl icable  in  th is

case.   The  Act  in  quest ion  is  cal led  The  Cr iminal  Law

Amendment  Act  which was  passed some 23 years  ago  which

says:   

" I f  the  court  convic ts  in  the  ci rcumstances

that  are  ment ioned,  then  l i fe  imprisonment

should  be  imposed  unless  there  are  some

substant ia l  and compel l ing c ircumstances. "

The  said  concept,  substant ia l  and  compel l ing  is  not  def ined

in  the  Act .   That  is  understandable,  because  the  leg is la ture

did  not  want  to  take  away  or  to  tamper  wi th  the  discret ions,

which the courts  have enjoyed al l  the t ime.   

Having  sa id  that ,  th is  Act  was  brought  into  be ing,

because  of  the  high  level  o f  cr ime  in  th is  country  and  that

Act  was  meant  to  cater  for  that  s i tuat ion  in  order  to  a t tempt

to  reduce  such  high  volume  of  cr iminal  act iv i ty,  including
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murder.   The  cour ts  have  always  said,  par t icular ly  s tar t ing

with  the S v Malgas that :   

"For  the  cour t  not  to  impose  the  ordained

l i fe  sentence,  the  substant ia l  and

compel l ing  ci rcumstances  must  be  tru ly

such  and  not  be  ci rcumstances  based  on

f l imsy  ground.   I t  must  not  be  d i luted,

because  the  v iews  of  the  pres iding  or  the

sentencing off icer. "

The  par t ies  as  I  have  sa id  made  some  submiss ions.   I  have

also  had  the  benef i t  of  l is tening  to  the  evidence  by  the

accused dur ing  the  hear ing  on  meri ts  as  wel l  as  the  vic t ims.

Dur ing  the  sentencing  procedure  th is  morning,  the  accused

chose  to  test i fy  on  her  behalf ,  but  in  evaluat ing  whether

those  submiss ions  that  he  g ive  has  supplemented  by  the

arguments f rom the defence.   

I  have  to  keep  in  mind  that  a t  th is  stage  anyth ing

that  was  said  dur ing  the  meri ts  proceedings  also  has  a

place  or  must  be  taken  in to  account  at  th is  s tage.   We  have

already  heard  as  the  state  correct ly  pointed  out ,  the

evidence of  some 54 wi tnesses on behal f  of  the  state.   They

mainly  deal t  wi th  the  manner  in  which  the  vict ims  and  the

cr imes  were  commit ted  and the  state,  a lso  th is  morning  lead

the ev idence of  Ms Mushawana,  the aunt  to  the accused.   

Ms  Mashego  also  the  relat ive  of  the  accused,  the
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grandmother  to  Br i l l iant  Mashego,  Ms  Nhlapo,  the  partner  to

Zanele  Motha  and  Mr  Mabasa  the  brother  to  Maurice

Hingwane  Mabasa.   We  have  also  had  the  benef i t  o f  the

evidence  of  an  expert ,  Lt  Col  Myberg  who  gave  exper t

ev idence  on  whether  the  accused  is  a  good  candidate  for

rehabi l i tat ion.   

Now,  ear l ier  I  have  indicated  that  in  order  to  arr ive

at  the  appropr ia te  sentence  one  wi l l  have  to  look  at  var ious

circumstances.   The  f i rs t  one  is  the  personal  c i rcumstances

of  the  accused.   The  accused  is  46  years  old  and  on  his

credi t  s ide,  of  h is  a l leged  account ,  she  is  the  f i rs t  o ffender

and that  counts in her  favour.   

She  has  been  in  custody  for  some  per iod  in  excess

of  3  years.   At  the  t ime  of  her  arrest  and  in  fact  at  the  t ime

when  she  started  commit t ing  the  offence,  which  she  was

found  gui l ty  of ,  she  was  gainful ly  employed  as  a  member  of

The  South  Af r ican Pol ice  Service.   At  the  t ime  of  her  arrest ,

she was also al ready elevated to  a posi t ion of  a  sergeant .   

In  o ther  words  when  she  commit ted  a l l  these

offences,  she  was  donning  the  blue  uni form  and  shout ing

the s logan  that  we  serve  and protect.   In  the  analysist  that  I

have  just  g iven,  the  counsel  for  the  accused  sa id  there  are

some e lements of  spec ia l  and compel l ing c i rcumstances.  

The  in teres t  o f  the  society  in  the  competing  of

cr iminal i ty,  are  many.   They  inc lude  the  ent i re  wel l-be ing  of
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the  state  in  i ts  var ious  or  many  mani fes tat ion.   The

members  of  the  society  are  ent i t led  to  l ive  in  th is  beaut i fu l

country  wi thout  fear  of  death  or  v io lence.   The  accused

chose  to  be  a  member  of  the  Pol ice  Serv ice  as  I  have

already indicated.  

The  expectat ion  of  the  soc iety  is  that  he  wi l l  act

according  to  the  motto  and  the  prescr ip ts  of  the  South

Afr ican  Pol ice  Service.   For  the  per iod  start ing  2012,  she

acted  ac t ive ly  in  contra  d is t inct ion  to  that  expectat ion.   She

was  involved  in  cr iminal i ty.   She  was  involved  or  in  cahoots

with,  to  use  her  term,  the  [ indigenous  language ] ,  which  is

t ranslated in to the hi t  man.   

At  some  stage  he,  she  and  another  hi t  man,  so

cal led,  they  travel led  to  Mapulaneng  where  she  pointed  out

to  Lakhiwe  Mkhize  the  house  occupied  by  the  mother.   The

evidence  p laced  before  me  is  that  she  paid  R2  600  for  the

el iminat ion,  the  murder  of  the  mother.   As  I  have  ind icated

during  my  judgment  on  meri ts ,  that  evidence  was  never

chal lenged.   

For  some  strange  reasons  an  unexplained  one  for

that  mat ter,  th is  Lakhiwe  Mkhize  took  p i ty  to  the  o ld  lady  as

he  test i f ied  to  and  the  ki l l ing  d id  not  take  p lace,  that  was

also  fo l lowed  by  the  st ing  dur ing  which  we  received

evidence f rom the accused hersel f  on  the c l ip  how her  s ister

has to be k i l led.   
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Such conduct  is f rowned upon by the state and even

as o ld  as  dur ing the t ime of  the ten commandments we made

the  slogan  that  ' thou  shal l  not  murder ' ,  meaning  that  s ince

t ime  in  memorial  k i l l ing  or  murder  had  always  had  some

serious consequences and the  accused i r respect ive  of  those

prohibi t ions,  warnings  and  i r respect ive  of  the  fact  that  she

was  the  member  of  the  Pol ice  force,  where  the  society

expected di f ferent  behaviour,  she was mani fest ly  involved in

k i l l ing  of  h is  own  relat ives,  meaning  that  the ir  death  meant

some money for her.   

The  quest ion  before  me  now  is  whether  from  the

presentat ion  of  submiss ions  by  the  defence,  are  there

substant ia l  and compel l ing ci rcumstances in  the exis tence in

this  matter.   Her  age  in  my  v iew  does  not  qual i fy  as  such.

The  evidence  f rom  the  record  cannot  by  s tre tch  of  any

imaginat ion be held to  be [ mechanica l  fa i lure  13:43] .

The  very  purpose  for  which  this  legis lat ion  enacted.

The  aggravated  c i rcumstances  are  overwhelming.   The

accused  was  in  cahoots  wi th  dangerous  and  brutal  c r iminals

cal led [ indigenous language ] .   He even knew how to connect

wi th  them and she prov ided them with her contact  deta i ls.   

Dur ing  the  ev idence  on  the  meri ts ,  she  even

remanded  Vincent  that ,  ' I  d id  you  a  favour,  th is  is  the  t ime

you  repay  my  favour  in  by  ki l l ing  my  s ister  in  Pumelo ' .

Those  cr iminals  they  who  are  in  cahoots  wi th  the  accused
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are  merc i less.   This  is  demonstrated  clear ly  by  the  manner

in which al l  the six  v ic t ims were k i l led.  

Her  mother  was  more  lucky.   The  accused  was

sel l ing  the  state  f i rearms  to  the  cr iminals .   The  accused

monetised  the  l ives  of  her  re la t ives,  he  saw  that  as  a

commodity.   He  t reated  the ir  l ives  l ike  a  scr ipt  in  the

shareholding  languages.   Wi th  the  r isk  of  unnecessary

repet i t ion,  the  accused  betrayed  her  own  co l leagues.   She

betrayed her own motto as  a pol ice off icer.   

The  cr imes  were  brazen  and  ca lculat ive.   She  has

threatened the  invest igat ing off icers and a lso  the  employees

of  the  insurance  company,  thus  the  reason  why  I  am  saying

the  aggravat ing  c i rcumstances  are  overwhelming.   These

cr imes have correct ly caught  and shocked the nat ion.   

S ince  1932,  th is  country  has  never  seen  or

observed  and  or  exper ienced  such  brutal i ty  main ly  to  cash

in  the  insurance  pol ic ies.   The  lawlessness  wi th  which  she

carr ied  al l  th is  cr iminal i ty  threatens  or  threatened  the  very

exis tence  of  th is  democrat ic  society.   The  accused  is  crue l ,

he l l ish,  bu l l ish and brazen.   

The  accused  was  manipulat ive  and  always  deceit fu l

t r ick ing  her  v ic t ims  into  be l iev ing  that  she  loved  them,  they

always  refer  to  her  as  aunty.   Once  she  seduced  them  in to

such a mode,  she st ruck l ike vul ture.   

 Now  the  last  point  that  I  would  l ike  to  deal  wi th
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very  br ief ly  is  whether  from the  analysis  that  I  have  g iven is

whether  th is  cruel  aunty  is  a  candidate  for  any

rehabi l i tat ion.   The  expert  has  class i f ied  her  as  a  ser ia l

k i l ler  and  which  c lass if icat ion  I  accept  and  the  accused  a lso

demonstrated complete absence of remorse.  

He  said  I  remember  that  ' I  had  to  apologise' ,

because  in  thei r  mind  so  that  is  qual i f ied  remorse  and

therefore  is  not  a  remorse  at  a l l .   This  accused  deserves  to

be  removed  f rom the  society  for  a  very  very  long  t ime.   The

evidence  has  also  been,  I  received  the  ev idence  that  she  is

st i l l  not  a  candidate to  be admi t ted to rehabi l i ta t ion.   

In  the  c i rcumstances,  may  the  accused  p lease  r ise.

I  accordingly impose the fo l lowing sentence on accused.   On

the  murder  count ,  that  is  count  1 ,  count  2 ,  count  7,  count  9 ,

count  10  and  count  12  that  is  the  matter  of  Homu  Madala,

Audrey  Ndlovu,  Maur ice  Mashaba  and  then  number  9  is

Zanele  Motha,  number  10  is  Mayeni  Motha  or  Mashaba  and

then  Br i l l iant  Mashaba.   The  accused  is  sentenced  to  l i fe

imprisonment on each count.   

On  count  3,  defeat ing  the  ends  of  just ice,  th is

rela tes  to  the  tampering  of  the  scene  where  the  sis ter  was

ki l led  and  th is  is  a lso  very  ser ious,  because  i t  was  a lso

done  by  a  pol ice  off icer.   The  accused  is  sentenced  to  5

years imprisonment.   

On count  4,  count  5,  count  6  and  count  8,  those  are
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the  f raud  counts,  the  accused  is  sentenced  to  10  years

imprisonment  on  each  count.   On  count  13,  count  15,  count

16,  count  17,  count  18,  count  19 and count  20,  inc i tement  to

commit  murder,  the  accused  is  sentenced  to  10  years

imprisonment on each count.   

Last ly,  on  count  14,  a t tempted  murder  on  her

mother,  the  accused  is  sentenced  s imi lar ly  to  10  years

imprisonment.   The  sentences  in  count  2 ,  count  3,  count  4 ,

count  5,  count  6,  count  7,  count  8,  count  9 ,  count  10,  count

12,  count  13,  count  14,  count  15,  count  16,  count  17,  count

18,  count  19  and  count  20  are  ordered  to  run  concurrent ly

wi th  the  sentence  of  l i fe  impr isonment  imposed  in  count  1 .

Effect ive per iod of  imprisonment  therefore is  l i fe .   

Last ly  the  repor t  by  the  Col  Myberg  is  ordered to  be

kept  on  the  f i le  wi th  the  author i t ies  so  that  they  can  be  able

to moni tor  the progress of the accused.   

-   -  -  -  -  -  -  -  -  -  -  -

…………………………

MONAMA, J

JUDGE OF THE HIGH COURT 

DATE  :   ……………….
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