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WANLESS,J

Introduction

[1] This  mat ter  invo lves,  in ter  a l ia,  the  almost  eternal

conf l ic t  between,  in ter  a l ia ,  f reedom  of  contrac t;

const i tu t ional  r ights;  protec t ion  of  commercia l  in terests

and  the  upl i f tment  of  prev iously  d isadvantaged  persons

in  the  South  Afr ican  business  sector  in  terms  of

appropr ia te  leg is lat ion.   As  such,  i t  br ings  together  two

of ten  compet ing  but  equal ly  va luable  sets  of  pr incip les

as  encompassed  in  the  rel ief  sought  and  the  opposi t ion

thereto.

  

[2] The  Standard  Bank  of  South  Afr ica  Limited  ( " the

Appl icant ")  seeks  judgment  sounding  in  money  against

no  less  than  twenty  (20)  respondents  ( " the

Respondents ") ,  in  vary ing  amounts,  in  terms  of

guarantees  ( " the  guarantees ")  furnished  by  the

Respondents  in  favour  of the Appl icant .

  

[3] On the  14 t h  and 15 t h  of  August  2023 th is  Court  heard  the

Appl icant 's  appl icat ion  and  the  Respondents '  counter-

appl icat ion  as  a  Special  Opposed  Mot ion.   Extensive

argument  was  p laced  before  th is  Court  over  a  per iod  of
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two  (2)  days.   In  the  counter-appl icat ion  the

Respondents  seek  an  order  that ,  in ter  a l ia ,  they  be

re leased  f rom  the ir  indebtedness  under  the  guarantees,

al ternat ively ,  that the guarantees are unenforceable.

  

[4] Pr ior  to  the  hear ing  of  the  matter  as  aforesaid,  th is

Court  convened  a  case  management  meet ing  wi th  the

legal  representat ives  of  the  part ies  on  4  August  2023.

At  that  meet ing,  i t  was  agreed,  in ter  a l ia ,  that  the

par t ies  would  prepare  and  del iver  a  jo int  pract ice  note

deal ing  wi th,  in ter  a l ia ,  matters  raised  at  the  meet ing.

That  jo in t  pract ice  note  has  been  uploaded  onto

casel ines.

The facts

[5] The  relevant  facts  which  are  ei ther  common  cause  in

th is  matter  or which cannot  be ser iously  disputed by any

of  the par t ies are the fo l lowing:

  

5 .1 the  Appl icant  had  made  var ious  banking

fac i l i t ies  avai lable  to  Force  Fuel  Propr ietary
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Limited ("Force  Fuel") ;

 

5.2 the  guarantees  (each  ident ical ly  worded)  were

issued  by  the  Respondents  to  the  Appl icant  in

respect  of  Force  Fuel 's  indebtedness  to  the

Appl icant ;  

5 .3 each  of  the  Respondents  were  shareholders  or

ul t imate shareholders of  Force Fuel;

5 .4 Force  Fuel 's  indebtedness  is  in  respect  of

monies  lent  and  advanced  and  consists  of  an

overdraf t  fac i l i ty ;  medium  term  loan  faci l i t ies

and a f leet management  fac i l i ty ;

  

5 .5 whi lst  the  Respondents  aver,  in  the  appl icat ion

papers,  that  they  have  no  actual  knowledge  of

Force  Fuel 's  indebtedness  to  the  Appl icant  the

Respondents  are  unable  to  advance  any  factual

grounds  to  dispute  the  quantum  of  the

Appl icant 's  c la ims.   In  addi t ion,  throughout  the
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argument  before  th is  Court  the  issue  of

quantum  was  never  ra ised.   In  the  premises,

th is  Court  accepts  that  i t  was  common  cause

between  the  par t ies  that  the  amounts  c la imed

(together  with  the  in terest  thereon)  is  correct

and  as  ref lected  as  per  the  Draf t  Order  handed

in  at  the  hear ing  on  behal f  o f  the  Appl icant  ( to

which  there  was  no  objec tion  by  the

Respondents);  

5 .6 the  ent i re  issued  share  capita l  of  Force  Fuel

was  acquired  by  "Labat"  wi th  effect  f rom

1 September 2018;

 

5 .7 proceedings to  p lace Force Fuel  under  business

rescue commenced on or  about  5  May 2020.

  

The defences raised by the Respondents

[6] Whi ls t  the  Appl icant 's  cause  of  ac t ion  is  re lat ive ly

st raight forward  the  same  cannot  be  sa id  of  the  var ious

defences  raised  by  the  Respondents  in  respect  of  the

cla ims  by  the  Appl icant.   In  addi t ion  thereto,  these
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defences vary  somewhat  between those defences as  set

out  in  the  Respondents '  Heads  of  Argument;  the

defences  as  ident i f ied  by  Counsel  for  the  Respondents

dur ing  the  course  of  argument  before  th is  Cour t  and  the

defences  ident i f ied  (correct ly  or  incorrect ly)  by  the

Appl icant  f rom the Respondents '  a ff idavi ts .

 

The  Respondents'  defences  as  set  out  in  the

Respondents'  Heads of  Argument

[7] F irs t ly,  the Respondents seek to rely on the fact that  the

Respondents  ceased  to  be  invo lved  wi th  Force  Fuel

when  the  to tal  shareholding  in  Force  Fuel  was  sold  to

new shareholders ,  namely  Labat.   The  sa le  of  shares  to

Labat  took  place  after  the  Appl icant  ( in  i ts  capac ity  as

Force  Fuel 's  lender)  had  insis ted  that  a  new

shareholder  be  appointed  to  the  company.   Once  the

new  shareholder  was  ident i f ied  and  presented  to  the

Appl icant  the  Appl icant  considered  the  sale  of  shares

agreement  and  consented  to  such  sale.   The  Appl icant

was  accord ing ly  part  o f  the  process  that  replaced  the

Respondents  as  shareholders  of  Force  Fuel  and

thereaf ter  proceeded  to  deal  wi th  Labat  to  the  exclusion

of  the  Respondents  unt i l  Force  Fuel  was  placed  under

business rescue.
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[8] I t  is  submi t ted  on  behal f  o f  the  Respondents  that  th is

notwi thstanding  the  Appl icant  now  seeks  to  recover

Force  Fuel 's  debts  f rom  the  erstwhi le  shareholders,

based on  the  guarantees  that  were  given by  them to  the

Appl icant .   I t  is  submit ted  that  those  guarantees  are

unenforceable  on,  in ter  a l ia ,  the  bas is  that  i t  would  be

against  publ ic  pol icy  and  the  pr incip les  of  just ice  and

fa irness  to  enforce  the  terms  of  the  guarantees,  having

regard  to  the  fac ts  and  c ircumstances  of  th is  matter  on,

in ter a l ia ,  the basis  that :

 

8 .1 the loan to Force Fuel  was advanced as part  o f  

the Appl icant 's  Enterpr ise Development 

Programme, a Broad-Based Black 

Empowerment ( “BBBEE”)  in i t ia t ive which is 

regulated in  terms of  the Broad-Based Black 

Empowerment Act 53 of  2003 ( "BEE Act ") ;

 

8 .2 pr ior  to  the  s ign ing  of  the  guarantees  the

Respondents  were  advised  by  the  Appl icant

( through  Eldon  Pi l lay  ( "Pi l lay ")  Manager:

Growth  and  Acquis i t ion  Finance)  that  the
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guarantees  were  sought  merely  for

admin is trat ive  purposes  and  would  not  be

enforced by the Appl icant ;

8 .3 the  Appl icant  was  at  a l l  mater ial  t imes  aware

that  Force  Fuel  was  a  star t -up  company  wi thout

trading  his tory  and  that  Force  Fuel  and  the

Respondents  were  not  in  a  posi t ion  to  prov ide

col la teral  for  the loan advanced;

 

8 .4 upon  the  sa le  of  shares  to  Labat  the  Appl icant;

the  Respondents  and  Labat  agreed  that  the

erstwhi le  shareholders  ( the  Respondents)

would be re leased as guarantors as soon as the

shares  were  t ransferred  to  Labat.   The

Appl icant  then  deal t  with  Labat  to  the  exclusion

of  the  Respondents  unt i l  Force  Fuel  was  p laced

in business rescue;

 

8 .5 also,  the  Appl icant  breached  i ts  dut ies  and

obl igat ions  towards  the  Respondents,  as

expressed  in  the  BEE  Act  and  the  Appl icant 's

own Enterpr ise  Development  Programme.   Such
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conduct  was  prejud ic ia l  towards  the

Respondents,  thus ent i t l ing  them to  be released

from the guarantees.  

 

[9] Al l  o f  the  aforegoing  is  large ly  dealt  wi th  in  the

Respondents '  Heads  of  Arguments  as  a  defence  based

on public pol icy considerat ions and i t  is  submit ted,  on

behal f  of  the  Respondents,  that  the  guarantees  are

unenforceable  and  the  appl icat ion  should  be  d ismissed.

I f  th is  Cour t  is  not  inc l ined  to  deal  wi th  th is  matter  by

way  of  appl icat ion  then  i t  is  submit ted  that  i t  would  be

appropr ia te  to  re fer  the  matter  to  t r ia l  as  there  are

reasonable  grounds  for  bel iev ing  that  the  defence re l ied

upon  by  the  Respondents  would  be  establ ished  i f  th is

procedure was fo l lowed.

  

[10] In  the  a l ternat ive  to  the  aforegoing  defence  the

Respondents,  in  the ir  Heads  of  Argument,  submit  that

the  Respondents  were  released  as  guarantors  on

account  of  the  Appl icant 's  breach  of  i ts  obl igat ions

towards  Force  Fuel  and  the  prejudice  that  was

suffered  as  a  resul t  thereof .  Th is  defence  is

summar ised hereunder.
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[11] The  loans  that  were  granted  to  Force  Fuel  were  granted

as  par t  of  the  Appl icant 's  Enterpr ise  Development

Programme  and  in  accordance  wi th  the  in junct ions  of

the  BEE  Act ,  as  read  wi th  the  BEE  Codes  and  the

Charter.

  

[12] These  loans,  submits  the  Respondents,  were  granted  in

accordance  wi th  the  Appl icant 's  " business  unusual

pol icy " ,  in  terms of  which  the  Appl icant  undertook  not  to

apply  the  tradi t ional  lending  pract ices  but  to  instead

provide  meaningful  assistance  to  enhance  Force  Fuel 's

operat ional  e ffec t iveness  and  growth.   More  important ly

say  the  Respondents  the  Appl icant  under took  that  i t

would  provide  funding  to  Force  Fuel  without  seeking

col la teral ,  al ternat ively ,  wi thout  enforc ing  the  co l latera l

that  was  obtained  f rom  the  Respondents.   These  were

dut ies  and  obl igat ions  which  the  Appl icant  owed  to

Force Fuel  and the Respondents.

  

[13] Fol lowing  thereon,  i t  is  submi t ted  that  in  th is  matter  the

Appl icant  fa i led  to  prov ide  Force  Fuel  with  any  support ,

al ternat ively ,  w i th  the  type  of  support  that  is  usual ly
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associated  wi th  BEE  t ransact ions  and  that  is  a imed  at

ensur ing  that  BEE  ent i t ies  such  as  Force  Fuel  are

effect ive  and  cont inue  to  grow  to  economic

independence.

  

[14] Once  the  loans  were  granted  the  Respondents  submi t

that  the Appl icant  changed i ts  at t i tude and treated those

loans  as  ordinary  t rad it ional  loans  which  they  had

bemoaned  in  thei r  art ic le  of  October  2015  and  2016

BEE  Report .   In  th is  regard  the  Appl icant,  in ter  a l ia ,

proceeded  to  s imply  place  Force  Fuel  in  defaul t  even

though  i t  had  re l ig ious ly  made  capita l  and  in terest

payments.   At  the  same  t ime  the  Appl icant  fa i led  to

provide  Force  Fuel  wi th  the  necessary  working  capi ta l

despi te  i ts  knowledge  that  fuel  d is tr ibut ion  is  a  cash

intensive  business  and  thus  required  substant ia l

work ing capi ta l .

  

[15] I t  was  therefore  submi t ted  that  i t  was  correc t  that  the

Appl icant  owed  a  duty  to  Force  Fuel  and  the

Respondents  to  prov ide  the  necessary  support  and  to

act  fa i r ly  and  reasonably  in  accordance  wi th  i ts

undertakings,  as  set  out,  in ter  a l ia ,  in  the  banking
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fac i l i t ies  agreement;  the  BEE  Act ;  the  BEE  Code;  the

Charter;  the October  2015 ar t ic le and the 2016 report .  

 

[16] Final ly,  i t  was  submit ted  on  behal f  of  the  Respondents

that  the Appl icant 's  conduct  and i ts  breach of  dut ies and

obl igat ions  has  prejudiced  the  Respondents  on,  in ter

al ia ,  the  basis  that  the  Appl icant  now  seeks  to  recover

over  R60  mi l l ion  from  them  in  c i rcumstances  where  the

loss  which  i t  seeks  to  recover  was  caused  by  the

Appl icant 's  breach  of  i ts  dut ies  in  the  f i rs t  p lace.   The

Appl icant  fur thermore  breached  i ts  duty  to  negot ia te  in

good  fa i th  and  engage  wi th  the  Respondents  and  Force

Fuel  reasonably  and  in  accordance  wi th  the  pr incip les

of  Ubuntu.

  

[17] Once again,  in  the  event  of  th is  Court  not  be ing  inc l ined

to  determine  the  issues  relat ing  to  prejud ic ia l  conduct

and dismiss ing the appl icat ion,  i t  was submi t ted that  the

proper  approach was to refer  the matter  to t r ia l .  

 

[18] The  th i rd  defence  raised  on  behal f  of  the  Respondents,

as  set  out  in  the  Respondents '  Heads  of  Argument,  is

that  there  was  an  agreement  to  release  the



13

Respondents  f rom  the ir  ob l igat ions  in  terms  of  the

guarantees.

  

[19] I t  is  the  vers ion  of  the  Respondents  (denied  by  the

Appl icant)  that  dur ing  or  about  August  2018  and pr ior  to

the  shares in  Force  Fuel  be ing  t ransferred to  Labat  on 1

September  2018  that  the  Appl icant;  Labat  and  the

Respondents  agreed that  the  Respondents,  as  erstwhi le

shareholders,  would  be  released  as  guarantors  of  Force

Fuel 's  indebtedness  to  the  Appl icant  with  effect  f rom  1

September 2018.

  

[20] In  addi t ion  to  the  aforegoing,  i t  was  submit ted  that  the

conduct  of  the  part ies  dur ing  and  af ter  the  t ransfer  of

shares  indicates  that  a  taci t  agreement  came  into

existence  between  Labat;  the  Appl icant  and  the

Respondents  that  the  lat ter  would  be  released  f rom  the

guarantees  and  Force  Fuel 's  l iabi l i t ies  upon  the

effect ive date of  the sale of  the shares.

  

[21] I t  is  submit ted  by  the  Respondents  that  the  Appl icant

does  not  d ispute  that  the  part ies  agreed  that  the

Respondents  would  be  re leased  f rom  the  guarantees
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upon  the  sa le  of  the  shares.   The  Respondents  submi t

that  the Appl icant 's  content ion is  s imply that  the par t ies '

agreement  was  that  they  would  on ly  be  released  once

Labat  had  s igned  the  guarantee.   The  Respondents

therefore  submi t  that  the  quest ion  to  be  determined  is

accord ing ly  not  whether  there  was  an  agreement

between  the  par t ies  in  relat ion  to  the  release  from  the

guarantees but  whether  such agreement  was condi t ional

upon  the  sign ing  of  a  guarantee  by  Labat .   In  th is

regard  i t  is  submi t ted  on  behalf  of  the Respondents  that

the  Appl icant  bears  the  onus  to  prove  that  the

agreement  was  condi t ional  as  i t  now  al leges.   F inal ly,

the  Respondents  submit  that  the  Appl icant  has  fa i led  to

discharge  such  onus  and  that  th is  appl icat ion  stands  to

be  dismissed  on  the  basis  that  the  Respondents  have

been re leased as guarantors,  by  agreement between the

par t ies.

  

[22] As  in  the  case  of  the  prev ious  defences  raised  the

Respondents  submit  that  i f  th is  Court  is  not  inc l ined  to

decide  th is  issue  by  way  of  appl icat ion  the  appropr iate

order  would  be  to  refer  the  matter  to  t r ia l  in  order  to

determine  whether  the  agreement  between  the  part ies

was  condi t ional  upon  the  signing  of  a  guarantee  by
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Labat.

  

The  defences  as  identif ied  by  Counsel  for  the

Respondents  during  the  course  of  argument  before  this

Court .

[23] At  the  commencement  of  h is  address  before  th is  Cour t ,

Adv  Chohan  SC  (wi th  him  Adv  Kutumela)  set  out  the

defences of  the Respondents as fo l lows:

  

23.1 the Publ ic  Pol icy defence;

 

23.2 the Pre judice defence;

  

23.3 the Agreement to Release defence.

  

[24] Counsel  for  the  Respondents  st ressed  that  the

under tak ings  given  by  Pi l lay  to  the  Respondents  on

behal f  of  the  Appl icant  d id  not  const i tu te  a  separate

defence  but ,  insofar  as  any  factual  averments  were

made  by  the  Respondents  in  re la t ion  thereto,  these

would  inf luence  the  Publ ic  Pol icy  and  other
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defences.   However,  any  representat ions  made  by

Pi l lay  did  not  const i tute  a  stand-alone  defence.

From  the  aforegoing,  th is  Cour t  unders tood  that  i t

would  not  be  necessary  for  th is  Court  to  consider,

in ter  a l ia ,  any  issues  of  estoppel  or  ostens ib le

author i ty  in  respect  of  Pi l lay  (or  indeed  in  respect

of  any  other  employees  of  the  Appl icant)  insofar  as

they  may  const i tute  separate  or  sel f-standing

defences to the Appl icant ’s c la ims.

The  defences  as  identi f ied  by  the  Appl icant  from  the

Respondents'  aff idavits.

[25] The  defences  of  the  Respondents  as  ident i f ied  by  Adv

Gi lber t  (wi th  him  Adv  Ramabulana-Math iba)  for  the

Appl icant  are the fo l lowing:

  

25.1 the "Representat ion "  or  "Assurance "  defence;

25.2 the "Agreement to Release "  defence;

  

25.3 the  "Prejudice "  defence; and

 

25.4 the  "Publ ic Pol icy "  defence.
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[26] In  addi t ion  to  the  aforegoing  the  fo l lowing  addit ional

chal lenges  were  g leaned  by  the  Appl icant 's  Counsel

from the Respondents '  a ff idavits,  namely:

  

26.1 that  the  Appl icant  engaged  in  reckless

lending  contrary  to  the  Nat ional  Credi t  Act

2005  in  advancing  loans  to  Force  Fuel  and

that  therefor  the  guarantees  are

unenforceable;  and

 

26.2 the  guarantees  g iven  by  the  nineteenth  and

twent ieth  Respondents  do  not  comply  wi th

sect ion  46  of  the  Companies  Act  2008  and

therefore are of no force and effect .

  

[27] Nei ther  of  these  addi t ional  chal lenges  formed  part  o f

the  extensive  argument  before  th is  Court  and,  in  the

premises,  wi l l  not  be dealt  wi th in  th is judgment.

  

The  arguments  of  the  parties  in  relation  to  the  defences

raised by the Respondents.
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[28] In  broad  summary  the  rea l  d ispute  between  the  par t ies

is  that  the  Appl icant  wishes  th is  Cour t  to  grant  i t  the

re l ief  sought  on a  pure ly  commercial  basis  and,  in  do ing

so,  d isregard  a l l  the  defences  ra ised  by  the

Respondents  on  the  bas is  that  they are  bad in  law or  do

not  sustain  defences  based  on  the  facts.   As  to  the

issue of  a  dispute  of  fact ,  i t  was submit ted,  on  behal f  of

the  Appl icant ,  that  i f  th is  Cour t  d id  not  d ismiss  the

defences  of  the  Respondents  on  the  basis  that  they  did

not  ra ise  val id  defences  in  law,  then  there  was  no  basis

upon  which  th is  Court  should  refer  the  mat ter  to  tr ia l .

In  th is  regard,  Adv  Gi lber t  submi t ted  that  th is  Court

should  ei ther  f ind  in  favour  o f  the  Appl icant  or  should

dismiss the appl icat ion.

  

[29] In  d i rect  contrast  to  the  approach  adopted  by  the

Appl icant ,  i t  was  submit ted,  on  behal f  of  the

Respondents,  that  the  guarantees  which  are  the  central

focus  of  the  dispute,  must  be  v iewed  in  a  much  wider

context,  namely  that  of  forming  par t  of  f inanc ia l

ass istance  granted  by  the  Appl icant  to  upl i f t  prev iously

disadvantaged  businesspersons  in  the  South  Afr ican

business  sector.   As  such,  i t  was  submit ted  by  the

Respondents  that  th is  cour t  should  not  s imply  v iew  the
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guarantees  in  the  "cold  l ight "  of  a  day- to-day

commercia l  t ransact ion  but  should  have  regard  to  the

var ious  defences  as  put  forward  on  behal f  o f  the

Respondents  in  the  present  matter.   As  al ready  set  out

ear l ier  in  th is  judgment,  in  the  event  of  th is  Court

holding  that  i t  cannot  deal  wi th  the  matter  by  way  of

appl icat ion  then  i t  was  submit ted  that  the  matter  should

be referred to tr ia l .

  

[30] At  the  outset ,  i t  must  be  noted  that  i t  was  never

spec if ical ly  denied  by  the  Appl icant  that  the  f inancial

deal ings  between  the  Appl icant  and  Force  Fuel  were

carr ied  out  against  the  background  of  B lack  Economic

Empowerment.   This  was  t rue  both  in  respect  o f  the

Appl icant 's  aff idavi ts  and  Adv  Gi lber t 's  argument

presented  on  behal f  of  the  Appl icant  before  th is  Court .

In  addi t ion,  was  the  fa i lure  of  the  Appl icant  to  deal  wi th

the  conduct  of  i ts  ex-employee,  namely  Pi l lay,  in  the

Appl icant 's  Founding  Aff idavi t .  The  s ign i f icance  thereof

and  the  lack  of  any  ev idence  by  Pi l lay  before  th is  Cour t

wi l l  be deal t  wi th at  a  later stage in th is judgment.

  

The  Public  Pol icy  defence  ( incorporating  the
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"      Representat ions"       or             "      Assurance      "  defence  as  identi f ied  

by  the  Applicant  from  the  Respondents'  aff idavits  and

also  raised  by  the  Respondents'  Counsel  as  part  of  the

Public Pol icy defence).

[31] The  Respondents  contend  that  the  Appl icant,

represented  by  Pi l lay  and  one  Desiree  Anaekwe

("Anaekwe ")  assured  them  and/or  represented  that  the

Appl icant  would  "never…cal l  on  the  guarantees…  in  the

event  of  default  by  the  principa l  borrower"  and  that  " the

guarantees…  were  a  mere  formal i ty"  and  that  they

accepted those assurances.

  

[32] In  rep ly  the  Appl icant  s tates  that  Anaekwe  remains

avai lab le  to  the  Appl icant  as  a  wi tness.   Anaekwe  has

furnished  a  conf i rmatory  aff idavi t  and  denies  that  any

such  assurances  were  g iven.   I t  must  be  noted  however

that  whi ls t  the Appl icant  sta tes  that  Pi l lay (and one Luke

Kirs ten)  are  no  longer  in  the  employ  of  the  Appl icant

and  the  Appl icant  is  unable  to  obtain  a  conf i rmatory

aff idavi t  f rom them,  no other  reason is  provided therefor

and  th is  Court  is  provided  wi th  no  in format ion

whatsoever  as  to  what  s teps  the  Appl icant  took,  i f  any,
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to  a t tempt  to  procure  a  conf i rmatory  aff idavi t  f rom

Pi l lay.

  

[33] I t  was  submit ted  by  Adv  Gi lber t  that  i t  is  fanci fu l  that

the  Appl icant 's  representat ives  would  have  given  any

such  assurance  or  that  the  Appl icant  would  have  gone

to the effor t  of  draf t ing and attending to the execut ion of

s ix teen  (16)  guarantees  as  " a  mere  formal i ty "  or  for

"admin is t rat ive  purposes "  only  and  wi th  no  in tent ion  to

re ly upon those guarantees.

  

[34] Adv  Gi lbert  fur ther  submit ted  that  a l though  there  are

some  twenty  (20)  Respondents  in  re lat ion  to  s ixteen

(16)  guarantees,  there  is  not  a  s ing le  document,

inc luding  any  e-mai l ,  that  in  any  way  records  or

suggests  that  the  guarantees  would  not  be  rel ied  upon

by  the  Appl icant .   I t  is  therefore  fanci fu l  to  suggest  that

such  assurances  were  g iven  and  were  not  to  be  acted

upon wi thout  one of  the twenty  (20)  Respondents  having

made  any  recordal  indicat ive  of  such  an  assurance

having  been  given.   This  submiss ion  on  behal f  o f  the

Appl icant  re lat ing  to  a  s ingular  lack  of  documentary

evidence  in  support  o f  the  vers ion  put  forward  by  the
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Respondents  is  a  common  thread  in  the  argument  that

th is  Court  should  have  no  regard  whatsoever  to  the

defences  as  ra ised  by  the  Respondents  and  fur ther,

should  not,  in  the  exercise  of  th is  Cour t 's  d iscret ion,

refer  the matter to t r ia l .

  

[35]  Fol lowing  thereon,  the  submiss ion  was  made  that  th is

vers ion  of  the  Respondents  that  assurances  were  given

by  the  Appl icant  is  a lso  contrary  to  the  documents

provided  by  Force  Fuel  and  the  Respondents .   As  an

example,  Adv  Gi lbert  drew  the  attent ion  of  th is  Court  to

a  let ter  wr i t ten  by  the  Fi f th  Respondent,  namely  one

Gordon  Walters  ("Walters ")  of  Force  Fuel  on  28

February  2019  at  a  s tage  when  Force  Fuel  was  already

seek ing  a  morator ium  on  the  repayment  o f  capita l  and

interest  because of  i ts  f inancia l  d i ff icu l t ies.   The point  is

made  that  no  ment ion  is  made  therein  that  the

guarantees would not  be re l ied upon by the Appl icant .

  

[36] Furthermore,  re l iance  was  p laced  upon  the  fact  that  in

the  subsequent  further  le t ter  f rom  Walters  on

27 May 2019,  once  again  no  ment ion  is  made  of  any

assurance  by  the  Appl icant  that  the  guarantees  would
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not  be  rel ied  upon.   The  Appl icant  submits  that  rather,

to  the  contrary,  Walters,  in  seeking  to  persuade  the

Appl icant  to  grant  a  repayment  morator ium,  detai ls  the

secur i ty  or  col la teral  that  is  in  place  and  expressly  and

unequivocal ly  refers  to  the  guarantees  given  by  the

var ious  Respondents .   Far  f rom Wal ters  suggest ing  that

these guarantees  were  not  enforceable,  he  in  fact  re l ied

on  these  guarantees  being  in  place  in  at tempt ing  to

persuade  the  Appl icant  that  i t  was  suff ic ient ly  secured

and so to persuade i t  to  reconsider i ts  re fusal  to prov ide

a repayment morator ium.

  

[37] Also,  Adv  Gi lber t  referred  th is  Cour t  to  numerous

recordals  of  these  guarantees  being  in  place  in  the

documentat ion  emanat ing  f rom  the  Appl icant .   These

inc lude,  in ter a l ia ,  the fo l lowing:

  

37.1 the in i t ia l  fac i l i ty  let ter of  22  September 2016;

 

37.2 the Banking Faci l i ty Agreement concluded on 

15 December 2016;

  

37.3 the amended Banking Faci l i ty  Agreement of  

24 May 2017;  and
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37.4 the draf t  amended faci l i ty  let ter of  

29 November 2018.

  

[38] In  addi t ion  to  the  aforegoing,  Force  Fuel 's  audi ted  and

approved  Annual  F inancia l  Statements  for  the  14

months  ending  31  August  2018  and  which  were

approved  and  signed  by  i ts  d i rectors  ( includ ing  the

Second  and  Fif th  Respondents)  on  28  June  2019  also

record  that  these  guarantees  are  in  place.   Moreover,  i t

was  also  pointed  out  by  Counsel  for  the  Appl icant  that

the guarantees are a lso recorded in the business rescue

plan  for  Force  Fuel  wi th  no  ind icat ion  that  they  would

not  be  rel ied  upon.   Fur ther,  i t  was  also  correct ly  drawn

to  the  at tent ion  of  th is  Court  that  the  guarantees

conc luded  by  the  Firs t ,  Second,  Eighth  and  Ninth

Respondents  were  concluded  on  3  October  2016,  which

is  before  when,  on  the  Respondents '  own  vers ion,  the

representat ions  and  assurances  were  made  in

December 2016  that  induced  them  to  conclude  the

guarantees.

  

[39] In  any  event,  i t  is  submit ted  by  the  Appl icant  that  the

Respondents '  fur ther  defence  that  the  Appl icant
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re leased  them  f rom  these  guarantees  is  inconsistent

wi th  thei r  defence  that  the  guarantees  would  not  be

re l ied  upon  in  that  the  Appl icant  would  not  have  to

re lease  the  Respondents  f rom  the  guarantees  i f  the

Respondents  were  not  bound  by  the  guarantees  in  the

f i rs t  p lace.   I t  was  also  pointed  out  by  Adv  Gilbert  that

the  Respondents,  in  the  Answer ing  Aff idavi t ,

unequivocal ly  asser t  that  they  were  to  be  re leased  as

guarantors  upon  Labat  becoming  the  shareholder  of

Force Fuel ,  which  he submits  is  tota l ly  inconsistent  with

a  defence  that  they  were  not  bound  by  the  guarantees

in the f i rs t  instance.

  

[40] As  to  the  lacuna  in  the  Appl icant 's  evidence,  namely  the

fa i lure  of  the  Appl icant  to  place  before  th is  Court  any

aff idavi t  deposed to  by  Pil lay  and to  explain ,  at  an  ear ly

stage  in  the  proceedings,  what  steps,  i f  any,  had  been

taken  in  an  at tempt  to  procure  same,  Adv  Gi lber t

addressed  th is  aspect  by,  once  again,  referr ing  to  that

evidence  that  was  before  th is  Cour t  and  that ,

accord ing ly,  th is Cour t  could  take due cognisance of .

  

[41] As  an  example  thereof ,  th is  Court  was  referred  to  the
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fac i l i ty  let ter  of  22 September 2016 that  records that  the

guarantees  are  requi red  as  secur i ty  and  which  is  s igned

by  Pi l lay  himsel f .  Yet ,  says  Adv  Gi lber t ,  the

Respondents  contend  that  the  very  person  who  signed

the  let ter  requi r ing  the  guarantees  assured  them  the

guarantees  would  not  be  re l ied  upon  by  the  Appl icant .

Thus,  i t  is  submit ted  that  apar t  f rom  this  be ing  fanci fu l

( in  that  i t  amounts  effectively  to  contending  that  Pi l lay

and  Anaekwe  were  duping  their  own  employer  bank  and

that  the  Respondents  were  col lud ing  wi th  them  to  do

so) ,  not  one  of  the  respondent  guarantors  required  that

the  document,  or  any  of  the  many  other  documents

record ing  the  secur i ty,  be  amended  or  qual i f ied  to

ref lect  the  assurance.   Nor  d id  any  of  the  respondent

guarantors  address  a  s ingle  note  to  the  Appl icant  over

the  course  of  severa l  years,  such  as  an  e-mai l ,

record ing  the  assurance,  even  when  Force  Fuel  was

st ruggl ing f inancial ly.

  

[42] Fol lowing  thereon,  i t  was  submit ted  on  behal f  of  the

Appl icant  that  even  i f  the  assurance  had  been  given  the

Respondents  could  not  have  reasonably  re l ied  thereon.

This  was  s imply  because  a l l  the  documents,  spanning  a

per iod  of  over  two  years,  record  the  contrary.   There
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was no " façade of  regular i ty  and approval "  or  " tota l i ty  of

appearance "  created  by  the  Appl icant  that  e i ther  Pi l lay

or  Anaekwe were  author ised  to  assure  the  Respondents

that  the  guarantees  would  not  be  re l ied  upon  and  so  no

scope  for  any  ostensib le  (apparent)  author i ty  on  the ir

par t .  Adv Gi lber t  emphasised  that  the  ar t ic les  publ ished

by Pi l lay  do  not  record  that  guarantees or  other  secur i ty

obtained  by  the  Appl icant  bank  in  transact ions  fa l l ing

wi th in  the  context  o f  BEE  banking  bus iness  of  the

Appl icant  would not  be enforced.

  

[43] The Appl icant  a lso re l ies on  the terms of  the guarantees

themselves  as  yet  another  reason  why  the  Respondents

cannot  ra ise  th is  defence to  the  cla ims  of  the  Appl icant.

In  th is  regard,  subclauses  11.1;  11.2  and  11.3  of  each

guarantee expressly  provide that :

  

"11.1 This  document  const i tutes  the  so le  record  of

the  agreement  between  the  Bank  and  the

Guarantor  in  regard  to  the  subject  mat ter

hereof .

  

11.2 No par ty shal l  be bound by any expressed or  
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impl ied term, representat ion,  warranty,  

promise or the l ike not  recorded here in  , 1  but  

the prov is ions hereof  are wi thout pre judice to

such other r ights as any party  may have in 

law.

11.3 No  addi t ion  to,  var ia t ion,  or  uni la tera l  or

consensual  cancel la t ion  of  th is  Guarantee

shal l  be  of  any  force  or  ef fec t  unless  in

wr i t ing  and  signed  by  or  on  behal f  o f  the

Bank and the Guarantor. "

  

[44] In  the  premises,  i t  was  the  Appl icant 's  submiss ion

that  apart  f rom  the  Respondents '  vers ion  being  so

far- fe tched  and  fanci fu l  that  i t  s tands  to  be  rejected

the  express  terms  of  the  guarantees  preclude  any

rel iance  by  the  Respondents  on  any  such

representat ion  or  assurance  even  i f  i t  had  been

given.

  

[45] Deal ing  wi th  the  wider  defence  ra ised  by  the

Respondents  that  the  enforcement  o f  the

1 Emphasis added
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guarantees  is  against  publ ic  po l icy  the  Appl icant

rel ies ,  in  the  f i rst  instance,  on  the  decis ion  of  the

Const i tu t ional  Cour t  in  the  matter  of  Beadica  231

CC  and  Others  v  Trus tees,  Oregon  Trust  and

Others. 2  Whi ls t  both  par t ies  place  rel iance  on

Beadica  and  on  the  pr inc ip les  enunciated  therein

the  Appl icant  submits  that  to  the  extent  that  the

Respondents  asser t  that  the  enforcement  o f  the

guarantees  is  cont rary  to  the  pr incip les  of  good

fai th  or  Ubuntu  the  Const i tu t ional  Court ,  per  Theron

J in Beadica,  has made i t  c lear  that 3 :  

"There  is  agreement  between  th is  Cour t  [ the

Const i tu t iona l  Cour t ]  and  the  Supreme  Cour t  o f  Appeal

that  abst rac t  va lues   do  not  prov ide  a  f ree-s tanding

basis  upon  which  a  cour t  may  in ter fere  in  cont ractua l

re la t ionsh ips . " 4

  

[46] The  Appl icant  c i tes  Theron  J  further  where  i t  was

held 5 :  

" I t  emerges  c lear ly  f rom  the  d iscuss ion  above  that  the

d ivers ion  between  the  ju r isprudence  o f  th is  Cour t  and

2 2020 (5) SA 247 (CC)

3 At paragraph [79]

4 Emphasis added

5 At paragraph [80]
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that  of  the  Supreme  Cour t  of  Appeal  is  more  perceived

than  rea l .   Our  law  has  a lways,  to  a  greater  or  lesser

extent ,  recogn ised  the  ro le  of  equ i ty  (encompassing  the

not ions  of  good  fa i th ,  fa i rness  and  reasonableness)  as

a  fac tor  in  assess ing  the  terms  and  the  enforcement  of

cont rac ts .   Indeed,  i t  i s  c lear  that  these  values  p lay  a

profound  ro le  in  our  law  o f  cont rac t  under  our  new

const i tu t iona l  d ispensat ion.   However,  a  cour t  may  not

re fuse  to  enforce  cont rac tua l  te rms  on  the  bas is  that

the  enforcement  would,  in  i ts  subjec t ive  v iew,  be  unfa i r,

unreasonable  or  undu ly  harsh.  These  abst ract  va lues

have  not  been  accorded  autonomous,  se l f -s tand ing

status  as  cont rac tual  requ i rements.   Thei r  app l ica t ion  is

mediated through  the  ru les  of  cont rac t  law  inc luding  the

ru les  that  a  cour t  may  not  enforce  cont ractua l  terms

where  the  term  or  i ts  enforcement  would  be  cont rary  to

publ ic  po l icy.   I t  i s  only  where  a  cont rac tual  te rm,  or  i t s

enforcement ,  is  so  unfa i r,  unreasonable  or  un just  that  i t

i s  cont rary  to  pub l ic  pol icy  that  a  cour t  may  re fuse  to

enforce  i t  . " 6  

[47] Accord ing  to  the  Appl icant  the  Respondents '

defence  is  noth ing  other  than  an  impermissible

rel iance  on  the  abstract  va lues  of  fa irness,

reasonableness  and  Ubuntu  being  appl ied  on  a

6 Emphasis added
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f ree-standing  basis .  This  is  because  the

Respondents  do  not  re fer  to  any  const i tu t ional  r ight

that  is  be ing  impl icated  as  being  in f r inged.   No

mention is  made of  any doctr ine of  common law that

needs  to  be  developed  by  the  Court  in  performing  a

creat ive,  in format ive  and  contro l l ing  funct ion  as  to

afford the Respondents re l ief . 7  

 [48] I t  is  fur ther  submi t ted  that  i t  is  on ly  where  a

contractual  term  or  i ts  enforcement  is  so  unfa ir  and

unreasonable  or  unjust  that  i t  is  contrary  to  publ ic

pol icy  that  a  court  may  refuse  to  enforce  i t 8 .  There

is  noth ing  against  publ ic  pol icy  in  the  Appl icant

seeking  to  enforce  guarantees  furn ished  by

shareholders  in  respect  of  loans  made  to  the

company in which they were shareholders.

  

[49] The Respondents also re ly on Beadica  in  support  o f

their  defence based on,  in ter  a l ia ,  publ ic  pol icy 

considerat ions.   In  th is regard, i t  was submit ted that

good fa i th and const i tut ional  pr incip les,  par t icular ly  

those encapsulated in  the Bi l l  of  Rights,  permeate 

7 Beadica at paragraph [73]

8 Beadica at paragraph [80]
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al l  law,  inc lud ing contrac t.   When contracts in fr inge 

on the fundamenta l values embodied in  the 

Const i tu t ion, they wi l l  be struck down as being 

offensive to  publ ic  po l icy. 9

 [50] I t  was  further  submi t ted  that  publ ic  po l icy,  as

informed  by  the  Const i tu t ion;  imports  " not ions  of

fa i rness,  just ice  and  reasonableness " ;  takes

account  of  the  need  to  do  "s imple  just ice  between

indiv iduals "  and  is  in formed  by  the  concept  of

Ubuntu.   Also,  determin ing  fa i rness  in  th is  contex t

invo lves  a  determinat ion  whether  the  clause  or

contract  sought  to  be  enforced  should  be  enforced

in  the  l ight  of  the  ci rcumstances  which  prevented

compl iance  wi th  the  c lause. 1 0  This  invo lves  an

enqui ry  whether,  in  a l l  the  ci rcumstances  of  the

part icular  case,  i t  w i l l  be contrary  to  publ ic  po l icy  to

enforce  the  c lause  .   This  re lates  to  the  unfa irness

and  unreasonableness  of  enforc ing  the  impugned

c lause. 11  

9 Beadica at paragraph [29], relying on Brisley v Drotsky 2002 (4) SA 1 (SCA) 22 and 91 - 93

10 Beadica, paragraph [35]. Relying on Barkhuizen v Napier 2007 (5) SA 323 (CC) at 

paragraphs 51 to    58

11 Beadica at paragraph [37]; emphasis added  
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[51] Adv  Chohan  SC  fur ther  submi t ted  that  th is  accords

with  the  ear l ier  pronouncement  by  the  Supreme

Court  o f  Appeal  ( "SCA")  in  the  matter  o f  AB  v

Pridwin  Preparatory School 1 2  where i t  was held that :

 "where a contract  is  not  pr ima facie  contrary  to

publ ic  po l icy,  but  i ts  enforcement  in  part icular

c ircumstances is  ,  a court  wi l l  not  enforce i t . " 1 3  

[52]  Fol lowing thereon,  i t  was  submit ted  on behal f  o f  the

Respondents  that  as  was  the  case  in  Beadica ,  in

the  present  matter  the  very  purpose  of  the

contract ing  par t ies  took  p lace  wi th in  the  context  of

a Black Economic Empowerment in i t ia t ive and in the

premises  the  purpose  was  to  redress  economic

disempowerment  of  h is tor ical ly  d isadvantaged

persons.   Th is  context  requires  a nuanced approach

in  balanc ing  cont ractual  autonomy  and

t ransformat ive const i tu t ional ism. 1 4  

  [53] I t  was  also  submi t ted  that  together  wi th  the  other

12 2019 (1) SA 327 (SCA)

13 At paragraph [13]; emphasis added. 

14 Beadica at paragraph [209]
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under ly ing  va lues  such  as  fa i rness  and  jus t ice,

Ubuntu  is  one  of  the  cent ral  values  of  our

jur isprudence  genera l ly  when  adjud icat ing  fa irness

in  cont ract. 1 5  Furthermore,  the  BBBEE  Act  is  a

s tatute which at tempts to level  the p lay ing f ie lds 

skewed  by  the  apar the id  system.   I t  was  submit ted

that  the  va lue  of  Ubuntu  cer ta in ly  resonates  in

interpret ing the context  o f  BBBEE. 1 6  

[54] The  grounds  upon  which  the  Respondents  rely  in

support  of  the ir  defence  in  respect  of  Publ ic  Pol icy,

incorporat ing  the  "Representat ions "  or  "Assurance "

defence  al luded  to  ear l ier  in  th is  judgment 1 7  have

already,  to  one extent  or  another,  been deal t  with  in

this  judgment  when  set t ing  out  and  ident i fy ing  the

var ious  defences  ra ised  by  the  Respondents  to  the

c laims  of  the  Appl icant  in  the  present  mat ter. 1 8  In

ampl i f icat ion  thereof ,  Adv  Chohan  SC,  on  behal f  of

the  Respondents,  d id  an  except ional  job  in  sett ing

out ,  both  in  documentary  form  and  dur ing  the

15 Beadica at paragraph [210]

16 Beadica at paragraph [221]

17 See the heading ibid preceding paragraph [31]

18 Paragraphs [6] to [27] ibid
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course  of  argument,  a l l  those  facts,  f rom  the  very

beginning  of  the  matter  (even  before  Force  Fuel

came  in to  existence)  to  the  present  sta te  of  affa i rs

(Force  Fuel  being  placed  into  business  rescue  and

the  invest igat ions  carr ied  out  in  respect  thereof)

which  were  ei ther  common  cause  or  undisputed  on

the  appl icat ion  papers  before  th is  cour t  and  upon

which  the  Respondents  re l ied  to  suppor t  the ir

var ious defences.

  

[55] I t  is  not  the  in tent ion  of  th is  Cour t  to  burden  th is

judgment  unnecessar i ly  by  set t ing  out ,  verbat im ,

the  facts  and  f igures  re l ied  upon  by  the

Respondents  and  so  eloquent ly  (and  even

concisely)  p laced  before  th is  Cour t  by  the

Respondents '  Counsel.   Whi lst  th is  Cour t  is  acute ly

aware  of  the  importance  thereof  insofar  as  the

aforegoing  are  fundamenta l  to  the  defences  as

raised  on  behal f  o f  the  Respondents,  th is  Cour t  (a)

has  taken  due  cognisance  thereof  and;  (b)  these

wi l l  be  deal t  wi th,  to  one  extent  or  another,  by

deal ing  with  the  Appl icant 's  arguments  in  respect

thereof .   Perhaps  most  important ly,  none  of  the

aforegoing  wi l l  be  over looked  by  th is  Cour t  when
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apply ing  the  correct  legal  pr inc ip les  to  the  facts  in

this matter.

  

[56] Adv  Chohan  SC,  when  present ing  argument  on

behal f  of  the  Respondents  before  th is  cour t ,  p laced

great  re l iance  on  the  unreported  judgment  of  the

Western  Cape  Div is ion  (Cape  Town),  in  the  matter

of  Standard Bank of South Afr ica Limi ted v Gounden

and  Another. 1 9  In  Gounden  the  cour t  exerc ised  i ts

d iscret ion  and  referred  the  matter  to  t r ia l  af ter

consider ing  the  conduct  of  Standard  Bank  (" the

Bank")  and  i ts  invo lvement  in  the  developments

which  lead  to  the  company  being  p laced  under

business  rescue.   I t  was  submit ted  by  the

Respondents  that  the  facts  of  the  present  matter

are  s imi lar  to  those  in  Gounden  on,  in ter  a l ia ,  the

basis  that in  Gounden :

56.1 the  Bank  had  acted  in  a  manner  h igh ly

pre jud ic ia l  both  to  the  pr inc ipal  debtor  and  to

the  guarantors .   The  Respondents  contended

that  in  the  c i rcumstances  they  should  be

exempted  from  l iab i l i ty,  in ter  a l ia ,  on  the

19 (19577/2019) [2020] ZAWCHC 136 (28 October 2020)
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grounds of  Publ ic  Pol icy; 2 0

56.2 the  Bank  afforded  overdraf t  faci l i t ies  to  the

pr inc ipa l  debtor  in  accordance  wi th  a  model

to  enhance the  growth of  BEE enterpr ises.   In

par t icu lar,  th is  model  made  provis ion  for  the

Bank  to  obta in  guarantees  f rom  a  Trust ,

which  enabled  the  Bank  to  meet  i ts  BEE

obl igat ions  under  the  Banking  Charter.   Th is

made  i t  possib le  for  the  Bank  to  grant  credi t

fac i l i t ies  to  these  enterpr ises  which  did  not

otherwise have access to  su i tab le secur i ty 2 1 ;  

56.3 the  pr incipa l  debtor  was  involved  in  the  fuel

business.  Dur ing  the  course  of  the

transact ion  the  guarantors  "deal t  pr imar i ly

wi th  two  indiv iduals  employed  by  the  Bank,

namely  Eldon  Pi l lay  who  held  the  posi t ion  of

Head:  Growth  and  Acquis i t ion  Finance,  and

Luke  Kirsten  who  was  Head  of  Credi t  in

Pi l lay 's por t fo l io” ; 2 2

20 Gounden at paragraphs [17] and [46]    

21 Gounden at paragraph [21]

22 Gounden at paragraph [20]     
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56.4 nei ther  Mr  Pi l lay  nor  Mr  Kirsten  who were  key

to  the  events  that  took  p lace  deposed  to  any

aff idavi t .  Despi te  the ir  obvious  int imate

involvement  a l l  the  Bank  did  was  to  ind icate

in  the  rep ly ing  aff idavi t  that  nei ther  of  these

ind iv iduals  were  s t i l l  employed  by  i t .   The

Bank  chose  not  to  disclose  in  i ts  papers  why

Mr Pi l lay  and  Mr  Kirs ten  were  no  longer  in  i ts

employ  and  why  i t  was  not  poss ible  for  the

Bank  to  nonetheless  consult  wi th  ei ther  of

the. 2 3  

[57] Having  considered  these  facts  Cloete  J  concluded

that  "a  referral  to  t r ia l  is  warranted  to  prevent  what

may  t ranspi re  to  be  an  in just ice  to  the

respondents " 2 4  and that  " i t  may resul t  in  an  in just ice

to  the  respondents  to  refuse a re ferral  to  tr ia l  in  the

part icular c i rcumstances " . 2 5

[58] I t  was  therefore  submit ted  on  behal f  o f  the

23 Gounden at paragraph [59]      

24 Gounden at paragraph [64]      

25 Gounden at paragraph [66]    
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Respondents  that  in  the  event  o f  th is  Cour t  f ind ing

that  i t  could  not  uphold  the  defence  of  Publ ic  Pol icy

in  appl icat ion  proceedings,  i t  should  re fer  th is

matter  to  t r ia l  as  the  present  mat ter  is  on  " al l  fours "

with  Gounden .   

The Prejudice defence

[59] Whi ls t  Adv  Gi lbert ,  a t  the  conclus ion  of  h is

argument  before  th is  cour t ,  submi t ted  that  i t  was

this defence upon which the Respondents had re l ied

the  most,  he  also,  at  the  commencement  of  that

argument,  had  (as  set  out  in  the  Appl icant 's  Heads

of  Arguments)  made the submission (correct ly  in  the

opin ion  of  th is  Court )  that  i t  is  somewhat  d i ff icul t ,

f rom  the  appl icat ion  papers  before  th is  court ,  to

ascer ta in  the ambit  of  th is defence.  

 

[60] In  the  opinion  of  th is  Court  the  aforegoing  d i f f icu l ty

has  much  to  do  with  the  nature of  the  defence i tsel f

and  the  fact  that  i t  appears  to  form  the  under ly ing

bas is  for  and  is  according ly  an  in tegral  part  of  the

Publ ic po l icy defence.
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[61] The Appl icant  (correct ly  in  the opinion of th is Cour t)

ident i f ies the prejud ice upon which the Respondents

rely  as  that  being  the  a l leged  breach  of  the

Appl icant  to  provide  Force  Fuel  wi th ,  in ter  a l ia ,

extended  overdraf t  fac i l i t ies,  thereby br ing ing  about

the  commercial  demise  of  Force  Fuel  to  the

pre judice  of  the  Respondents.   In  response  thereto

the  Appl icant ,  once  again,  submits  that  there  is  no

documentary  evidence  to  support  the  averments  of

the  Respondents  but  rather,  documents  have  been

placed  before  th is  Cour t  which  do  suppor t  the

version  of  the  Appl icant  in  respect  of ,  in ter  a l ia ,  the

issue of  requests for  overdraft  fac i l i t ies on behal f  o f

Force Fuel.

  

[62] In  any  event ,  i t  was  submit ted  on  behal f  of  the

Appl icant  that  a l though  Force  Fuel  may  have

wanted an increase in  i ts  overdraft  fac i l i t ies,  i t  does

            not  fo l low that  the  Appl icant 's  refusal  to  furn ish  an

increase  const i tutes  legal ly  cognisable  prejud ice

that  would  resul t  in  the  Respondents,  as

guarantors,  being  released  from  thei r  obl igat ions.

Moreover,  i t  was  pointed  out  by  Adv  Gi lbert  that

contrary  to  what  is  asser ted  in  the  Respondents '



41

Answering  Af f idavi t ,  Force  Fuel  express ly  recorded,

in  a  le t ter  to  the  Appl icant  on  26  March  2019,  that

the  Appl icant  had  not  " in  any  way  breached  i ts

obl igat ions to Force Fuel " .

  

[63] I t  was  fur ther  submi t ted  that  there  is  no  defence,  in

law,  that  prejud ice  caused  by  a  c redi tor  to  a  debtor

releases  guarantors  of  their  ob l igat ions  to  the

credi tor  in  respect  of  the  debt  of  that  debtor.   The

Respondents  as  guarantors  are  not  suret ies  and

there  is  no  "pre judice "  defence avai lab le  to  them as

guarantors.   Fur ther ,  Adv  Gilbert  submit ted  to  th is

Court  that  even  in  the  instance  of  suret ies,  such

pre judice  as  may  release  a  surety  from  a  surety’s

obl igat ions  to  the  creditor  must  be  prejud ice  that

resul ts  f rom  a  breach  by  the  credi tor  of  some  or

other  legal  duty  to  the  surety,  which  would  typ ical ly

be of a breach of  the contract between the part ies. 2 6

 [64] Adv  Chohan  SC,  re ly ing  on  Caney ,  submit ted  that

the  credi tor  must  do  nothing  in  the  credi tor 's

deal ings  with  the  pr inc ipa l  debtor  and  the  other
26 Bock and Others v Duburoro Investments (Pty) Ltd 2004 (2) SA 242 (SCA) , paragraphs [20]

to [21], citing with approval the matter of ABSA Bank Limited v Davidson 2000 (1) SA 117 

(SCA) at paragraph [19]      
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suret ies  which  has  the  ef fect  o f  pre judic ing  the

surety.   I f  the credi tor  does the surety is  re leased. 2 7

I t  was  fur ther  submi t ted  that,  put  d i f ferent ly ,  i f  the

person  guaranteed  does  any  act   in jur ious  to  the

surety  or  inconsistent  wi th  h is  r ights,  or  i f  he  omits

to  do  any  act  which  his  duty  enjoins  him  to  do  and

the  omission  proves   in jur ious  to  the  surety  the

surety wi l l  be discharged 2 8 .

 

[65] In  the  premises,  i t  was  submit ted  on  behal f  of  the

Respondents  that  prejud ice  caused  to  the  surety

thus  serves  to  release  the  surety  i f  the  prejud ice  is

the  result  o f  breach  of  some  or  other  legal  duty  or

obl igat ion. 2 9

[66] According  to  Adv  Chohan  SC  the  common  law

pos it ion  was  later  re i terated  in  Jans  v  Nedcor  Bank

Ltd 3 0  where  i t  was  held  that  " at  common  law,  for

27 The Law of Suretyship: Caney (4th Edition) at page 187

28 Law of Contract in South Africa: Wessels (2nd Edition) at paragraph 4346; Pretorius: 

Release of   Surety as result of Prejudice JBL, Vol 13, Part 2.    

29 ABSA Bank Ltd v Davidson [2000] 1 All SA 355 (A) at paragraph [19], endorsed in Bock 

(supra) at paragraphs 18 and 19

30 [2003] 2 All SA 11 (SCA) (24 March 2003) at paragraph [30]     
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example,  a  surety  wi l l  be re leased i f  a  c redi tor does

something  in  his  deal ings  with  the  pr incipa l  debtor

which has the effect o f  prejudic ing the surety " . 3 1  

[67] Fol lowing  thereon,  i t  was  submi t ted  that  the

author i t ies  that  apply  to  suret ies  apply  equal ly  to

guarantors.   No  author i ty  was  placed  before  th is

Court  as  to  why  th is  should  (or  should  not )  be  the

case. 

 

[68] Fina l ly,  Adv  Chohan  SC  pointed  out  that  i t  was

c lear  on  the  appl icat ion  papers  before  th is  Court

that  the  bus iness  rescue  proceedings  had

concluded  that  the  Appl icant  is  to  b lame  for  the

demise  of  Force  Fuel .   In  l ight  o f  the  breach  of  the

Appl icant 's  dut ies  to  Force  Fuel  and  the  prejud ice

which  i t  has  caused  to  the  Respondents  and  Force

Fuel  at  large  the  Respondents  submits  that  they

stand to  be discharged as guarantors.  

 

The Agreement to Release defence

[69] The  basis  for  th is  defence,  as  rel ied  upon  by  the

31 Relying on Caney’s The Law of Suretyship, 5th Ed at 205
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Respondents,  has  al ready  been  deal t  wi th  ear l ier  in

th is  judgment. 3 2  I t  was submit ted by Adv Chohan SC

that  (a)  the  Appl icant  does  not  d ispute  that  the

par t ies  agreed  that  the  Respondents  would  be

released  from  the  guarantees  upon  the  sa le  of  the

shares;  (b)  the  Appl icant 's  content ion  is  s imply  that

the  agreement  was  that  the  Respondent  would  only

be  re leased  once  Labat  had  s igned  the  guarantee;

(c)  the  real  quest ion  to  be  determined  is  whether

such agreement was condi t ional  upon the  s ign ing  of

a  guarantee  by  Labat ;  (d)  the  Appl icant  bears  the

onus  to  prove  that  the  agreement  was  condi t ional

as  a l leged;  and  (e)  the  Appl icant  has  fa i led  to

d ischarge  that  onus  on  a  balance  of  probabi l i t ies,

g iv ing  r ise  to  the  fact  that  th is  Cour t  should d ismiss

this appl icat ion.

  

[70] Adv  Gi lbert  submit ted  to  th is  Court  that ,  apart  f rom

this  defence  being  inconsistent  wi th  the  other

defences  as  raised  by  the  Respondents ,  the

Respondents  were  being  oppor tun is t ic  in  a t tempt ing

to  create  an  argument  that  p laced  the  onus  on  the

Appl icant  to  show  that  th is  agreement  was

32 Paragraphs [18] to [22] ibid.
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condi t ional ,  whereas  i t  was  for  the  Respondents  to

prove,  in  the  f i rst  instance,  that  there  was  an

agreement  that  the  Respondents  would  be  released

f rom the guarantees.

  

[71] I t  was  fur ther  submit ted  that  there  is  no  onus  upon

the  Appl icant  as  al leged  by  the  Respondents  s ince

i t  fa l ls  upon  the  par ty  re ly ing  upon  an  agreement  to

prove  fu l f i lment  o f  a  condi t ion. 3 3  Further,  i t  was

submi t ted  that  i t  was  common  cause  in  the  present

matter  that  the  condi t ion  was  not  fu l f i l led  s ince

Labat  never s igned the guarantee. 

[72] In  addi t ion  to  the  aforegoing,  i t  was  submit ted  that

there  is  not  a  s ing le  document  before  th is  Court

executed  by  the  Appl icant  that  s tates  that  the

Appl icant  wi l l  re lease  the  Respondents  f rom  the

guarantees  and  that  i t  is  farcica l  that  the  Appl icant

would  release  exist ing  secur i t ies  wi thout  be ing

subst i tuted.   Adv  Gi lber t  fur ther  re l ied  upon

subclauses  11.3  and 2.2  of  the  guarantees.   On  the

Respondents '  own  version,  they  accept  that  any

such  release  was  not  reduced  to  wr i t ing.  The

33 Resisto Dairy (Pty) Ltd v Auto Protection Insurance Co Ltd 1963 (1) SA 632 (AD) at 644G-H  
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express  terms  of  each  guarantee  prec lude  the

Respondents from rely ing upon any re lease which is

not  in  wr i t ing.   Apart  f rom  subclause  11.3,  which

expressly  provides  that  no  consensual  cancel lat ion

of  the  guarantee  would  be  of  any  force  or  ef fect

unless  in  wr i t ing  and  s igned  by  or  on  behal f  o f  the

Appl icant  and  the  guarantor,  subclause  2.2  of  each

of  the guarantees fur ther provides that :

"This  Guarantee  shal l  only  be  terminated  upon  the

ful l  and  f inal  set t lement  of  the  Debts  and  fu l l

payment  of  the  Guarantors '  l iab i l i t ies  in  terms  of

th is  guarantee,  as  conf irmed  in  wr i t ing  by  the

Bank . "

[73] The  Respondents  contend  that  the  " understanding "

that  they  be  released  as  guarantors  was  reached

dur ing  August  2018  but  the  documents  that  fo l low

demonst rate  that  the  guarantees  remained  in  place.

The let ter f rom Walters on behal f o f  Force Fuel  

            dated  27  May  2018  unequivocal ly  records  the

cont inued  ex is tence  of  the  guarantees  and  seeks  to

persuade  the  Appl icant  to  re ly  on  those  guarantees

in grant ing a repayment morator ium  to  Force Fuel.
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[74] In  response  to  the  aforegoing,  Adv  Chohan  SC

submit ted  that  our  law  recognises  that  agreements

can  be  concluded  taci t ly  to  rep lace  previous

agreements.  I t  was  further  submit ted  that  in  an

at tempt  to  meet  th is  argument  the  Appl icant  re l ies

on  the  whole  agreement  c lause  in  the  guarantees

and  contends  that  such  c lause prohib i ts  the  re lease

of  the  guarantors  in  the  absence  of  a  wr i t ten

agreement.

  

[75] The  Respondents  submit  that  there  is  no  meri t  to

such  content ion  as  the  part ies '  agreement  to

release  the  Respondents  was  a  sel f-s tanding

agreement  and,  as  such,  does  not  const i tu te  a

var ia t ion  of  the  guarantees.   Fol lowing  thereon,  i t

was  submit ted  that  subclauses  11.3  and  2.2  which

the  Appl icant  seeks  to  re ly  upon  for  i ts  content ion

do  not  operate  to  prohibi t  the  part ies  f rom

concluding  agreements  separate  from  the

guarantees,  as  was  done  in  terms  of  the

August  2018  agreement.  They  only  operate  to

prohibi t  var iat ions  or  amendments  of  the

guarantees. 
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The merits

[76] I t  is  once again convenient  to consider the meri ts  o f

th is  matter ,  insofar  as  possible ,  in  terms  of  the

var ious  defences  as  ra ised  by  the  Respondents  to

the  re l ief  sought  by  the  Appl icant  in  th is

appl icat ion. 

 

The  Public  Pol icy  defence  ( incorporating  the

"      Representat ions"       or             "      Assurance      "  defence  as  identi f ied  

by  the  Applicant  from  the  Respondents'  aff idavits  and

also  raised  by  the  Respondents'  Counsel  as  part  of  the

Public Pol icy defence).

 [77] With  regard  to  th is  defence  and  before  deal ing  wi th

the  wider  issue  of  publ ic  pol icy  the  f i rs t  log ical

quest ion to  be asked and answered, i f  i t  is  accepted

for  the  purposes  of  argument  that  the  assurance

was  indeed  given  by  Pi l lay  on  behal f  o f  the

Appl icant  that  the  Appl icant  would  not  re ly  on  the

guarantees,  is  could  the  Respondents  have

reasonably rel ied thereon?
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[78] I t  is  once  again  imperat ive  to  note,  in  l ight  of  the

submiss ions  made  by  Adv  Chohan  SC  before  th is

Court , 3 4  that  i t  is  not  necessary  for  th is  Court  to

consider  the  aforegoing  quest ion  in  the  context  of

e i ther  estoppel  or  ostensible  author i ty .  In  the

premises,  th is  Cour t  shal l  take  in to  cons iderat ion

the  facts  which  are  ei ther  common  cause  or  cannot

be ser ious ly  d isputed by  ei ther  o f  the  part ies  on  the

appl icat ion  papers  and  consider  the  probabi l i t ies  in

respect thereof .

  

[79] As  a lready  stated  in  th is  judgment,  i t  can  never  be

denied  that ,  v iewed  in  i ts  tota l i ty,  the  genesIs  of

Force  Fuel  came  about  as  a  d irect  resul t  o f  the

development  and  implementat ion  of  the  Appl icant 's

pol ic ies  in  re la t ion  to  the  upl i f tment  o f  prev iously

d isadvantaged  businesspersons  in  the  South

Afr ican  business  sector.   Of  course,  in  the

implementat ion  thereof,  i t  was  also  accepted  that

the  Appl icant  would  receive  whatever  " rewards "  to

which  i t  was  ent i t led  in  terms  of  the  appl icable

leg is la t ion  for  extending  favourable  terms  of  cred i t .

At  the  same  t ime,  i t  could  never  have  been

34 Paragraph [24] ibid  
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expected that  the  Appl icant  would  p lace i tsel f  under

extraordinary  r isk  when  lending  large  sums  of

money  to  enable  projects  of  th is  nature  to  become

real i t ies .   Last ly,  both  par t ies  were  fu l ly  aware  that

Pi l lay ,  as  an employee of  the  Appl icant ,  both  by  the

pos it ion  which  he  occupied  with in  the  st ructure  of

the  Appl icant  and  the  various  art ic les  he  had

publ ished,  was  a  vehement  proponent  of  the

Appl icant 's  pol ic ies  in  the  upl i f tment  o f  prev iously

d isadvantaged  businesspersons  in  the  South

Afr ican  business  sector  and  was  act ively  involved

therewith .  

 

[80] Against  th is  background  is  the  undeniable  fact  that

the  Appl icant  ca l led  for  and  obtained  the

guarantees  from  each  of  the  Respondents.  As

correct ly  po inted  out  on  behal f  of  the  Appl icant  a l l

o f  the documents spanning a per iod of two years 

           suppor t  the  version of  the Appl icant.   That  is ,  at  the

end  of  the  day,  a  s tra ightforward  commercial

t ransact ion.   The  Respondents  have  been  unable  to

p lace  before  th is  Court  a  s ing le  document  to

support  thei r  case  that  the  Appl icant  sought  and

obtained  the  guarantees  from  al l  of  the
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Respondents  whi lst  never  in tending  to  act  in  terms

of  them  should  Force  Fuel  fa i l  to  d ischarge  i ts

l iabi l i ty  to the Appl icant.  

 

[81] I t  is  appropr ia te  at  th is  s tage  to  deal  wi th  the

rel iance  by  the  Respondents  (as  deal t  with  ear l ier

in th is  judgment)  on the mat ter of  "Gounden " . 3 5  

[82] Whi ls t  a t  f i rst  b lush  and  for  obvious  reasons  (not

the  least  be ing  the  involvement  o f  P i l lay  in  both

matters)  i t  would  appear  that  Gounden  does provide

support  for  the  arguments  put  forward  on  behal f  o f

the  Respondents  ( inc lud ing  that  o f  the  matter

potent ia l ly  being  referred  to  tr ia l  in  respect  o f  th is

defence)  i t  is  the  opinion  of  th is  Cour t  that,  upon

proper  and  careful  cons iderat ion,  Gounden  is

d is t inguishable  from the  present  matter .   In  the  f i rs t

instance,  in  Gounden ,  there  is  not  the  lack  of

documents  which  would  lay  some  factual  bas is  for

the vers ion of  the Respondents as is  the case in  the

present  matter.   Secondly  (and  perhaps  more

fundamenta l ly)  Gounden  is  d is t inguishable  from  the

35 Paragraphs [56] to [58] ibid   
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present  matter  in  that  in  Gounden  the  defence

raised  was  that  IDC and  impl icated  Le-Sol  d irec tors

had  perpetrated  a  f raud  upon  the  guarantors  which

resul ted  in  them  giv ing  the  guarantees  and  being

l iable  in  terms  thereof .   I t  was  further  averred  that

Standard Bank had fu l l  knowledge of  and ef fect ive ly

par t ic ipated  in  the  sa id  fraud.   In  the  premises,

those  facts,  i f  establ ished  at  t r ia l ,  would  amount  to

the  breach  of  a  legal  duty  owed  by  the  Bank  to  the

guarantors  and  would  susta in  a  defence  that

enforcement  o f  the  guarantees  would  be  against

publ ic  pol icy.   On  the  other  hand,  in  the  present

matter,  the  Respondents  have  fa i led  to  establ ish

that  the  Appl icant  has  breached  a  legal  duty  such

as one f lowing f rom a contract. 3 6  

[83] Another  d is t inguish ing  factor  between  Gounden  and

the  present  matter  re la tes  to  the  fa i lure  of  the

Appl icant  in both matters to place any evidence by 

            Pi l lay before the court  and only  explain ing,  in  rep ly ,

that  he  is  no  longer  employed  by  the  Appl icant  and

therefore  that  i t  has  not  been  able  to  consult  wi th

h im.   Whilst  the  aforegoing  is  common  to  both

36 ABSA Bank Ltd v Davidson (supra)
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matters,  in  Gounden  the  same  appl ies  to  one

Kirs ten  who  was  a lso  int imately  invo lved  in  matters

crucial  to  the  outcome of  the  appl icat ion.   However ,

in  the  present  matter  the  Appl icant  d id  f i le

conf i rmatory  af f idavits  by  the  employees  who  were

involved  in  the  matter ,  wi th  part icu lar  re ference  to

one  Anaekwe.   Whi ls t  the  fa i lure  of  the  Appl icant  to

deal  wi th  the  lack  of  ev idence  f rom  Pi l lay  in  i ts

Founding  Af f idavi t  and  the  pauci ty  o f  i ts

explanat ions  in  i ts  Reply ing  Af f idavit ,  may  cause

some  concern,  th is  is  c lear ly  outweighed  by  the

total  lack  of  any documentary ev idence on behalf  o f

the  Respondents  (as  set  out  above)  and  the  fa i lure

of  the  Respondents  to  establ ish  a  legal  duty

breached by the Appl icant.  

 

[84] Taking  a l l  of  the  aforegoing  into  considerat ion,  th is

Court  f inds that  i t  is  improbable that  an employee or

employees  of  the  Appl icant  ever  made  the

representat ions and that the Respondents were 

            ever  g iven the  assurances that  the  Appl icant  would

not  re ly  on  the  guarantees.   These  probabi l i t ies  wi l l

become  even  more  apparent  when  examin ing  the

other defences as ra ised by the Respondents.   
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[85] In  addi t ion  thereto,  subclause  11.2  of  each

guarantee  expressly  provides  that  " No  party  shal l

be  bound  by  any  express  or  impl ied  term,

representat ion,  warranty,  promise  or  the  l ike  not

recorded  herein,  . . . "   Th is  Court  f inds  that  the

Respondents are prec luded, by the express terms of

the  guarantees,  f rom  re ly ing  on  such  an  assurance

even i f  such had been given since i t  is  not  recorded

in any of the guarantees.

  

[86] With  regard  to  the  content ion  of  the  Respondents

that  the  guarantees  should  not  be  enforced  on  the

grounds  of  publ ic  pol icy,  as  noted  ear l ier  in  th is

judgment, 3 7  both  par t ies  re l ied  on  Beadica  as

support  for  the ir  respect ive  arguments  as  to  why

this  Court  should  or  should  not  decide  th is  matter

on,  in ter a l ia ,  the grounds of  publ ic pol icy.   

[87] The pr inc ip les as set out  in Beadica  (by which th is  

            court  is  obv iously bound)  are not  d isputed by ei ther

par ty .   Al l  the  respect ive  part ies  have  done  is  to

37 Paragraphs [45] to [53] ibid
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s imply  h ighl ight  those  pr inciples  which,  prima  facie ,

support  the  argument  that  party  wishes  to  advance

to  the  det r iment  of  the  other  pr inc ip les  also

encapsulated  in  Beadica  (and  the  jur isprudence

which  preceded  Beadica ) .   This  Court  must  not  be

distrac ted  or  s idel ined  thereby.   Rather,  th is  Court

should,  when  applying  the  correct  pr incip les  of  law

to  the  accepted  facts,  ensure  the  correct  balance

between  f reedom  of  contract  and  considerat ions  of

publ ic  po l icy,  proper ly  and  fa i r ly  consider  and

apply,  a l l  o f  the  relevant  pr inc ip les  of  law  as

enunc iated  in  Beadica  (which,  l ike  the  present

matter,  was  set  against  the  background  of  B lack

Economic Empowerment) .

  

[88] In  Beadica ,  Theron  J  (wr i t ing  for  the  major i ty)

prov ides an extremely  informative  reci ta l  of  the  ro le

of  the  Const i tut ion,  fa i rness,  reasonableness,

just ice  and  Ubuntu ,  insofar  as  these  impact  upon

our  law  of  contract . 3 8  In  doing  so,  the

Const i tut ional  Court  recognised the profound impact

of  the  Const i tut ion  on  the  enforcement  of

contractual  terms  through  the  determinat ion  of

38 Beadica at paragraphs [71] to [78]
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publ ic  po l icy . 3 9  Fo l lowing  thereon,  Theron  J  noted

that  "A  careful  ba lancing  exerc ise  is  requi red  to

determine  whether  a  contractual  term,  or  i ts

enforcement,  would be cont rary to publ ic pol icy . " 4 0  

[89] The  learned Judge also  noted 4 1  how an examinat ion

of  our  case  law  "…demonst rates  how  abstract

values  have  informed  the  development  of  new

doctr ines . "   Fina l ly,  i t  was held 4 2  that:

"The scope for  the  development o f  new common law

rules  in  our  law  of  cont ract  is  broad.   The  common

law  must  be  developed  so  as  to  promote  the  spir i t ,

purport  and  objects  of  the  Bi l l  of  Rights.

Const i tut ional  values  have  an  essent ia l  ro le  to  p lay

in  the  development  of  const i tut ional ly- in fused

common law doctr ines . "

[90] However ,  as  re l ied  upon  ear l ier  in  th is  judgment  by

the  Appl icant,  in  d iscuss ing  the  perce ived

39 Beadica at paragraph [71]

40 Beadica at paragraph [71]; Napier v Barkhuizen 2006 (4) SA 1 (SCA) at paragraph [13] 

41 Beadica at paragraph [77]  

42 Beadica at paragraph [78]
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divergence  between  the  Const i tut ional  Court  and

the SCA, 4 3  i t   was held 4 4  by Theron J that:

"…abstract  va lues  do  not  prov ide  a  f ree-standing

bas is  upon  which  a  cour t  may  inter fere  in

contractual re la t ionships . "

Rather,  as  fur ther  held  by  the  learned  Judge 4 5

abstract  va lues  (such  as  fa irness,  reasonableness

and  just ice,  a l l  encompassed  by  Ubuntu  whi lst  not

prov iding  the  basis  as  set  out  above)  " …perform

creat ive, informative and control l ing funct ions . "

[91] Moreover,  as  also  re l ied  upon  by  Adv  G  Gi lbert  but

worth  repeat ing  in  th is  judgment  the  cour t  in

Beadica 4 6  he ld :

"However,  a  cour t  may  not  re fuse  to  enforce

contractual  terms on  the  basis  that  the  enforcement

would,  in  i ts  subject ive  view,  be  unfa ir ,

unreasonable  or  unduly  harsh.   These  abstract

values  have  not  been  accorded  autonomous,  se l f -

43 Beadica at paragraph [78]

44 Beadica at paragraph [79]  

45 Beadica at paragraph [79]   

46 At paragraph [80]
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standing  status  as  contractual  requirements .   The

appl icat ion is  mediated through the ru les of  cont ract

law;  includ ing  the  ru le  that  a  court  may  not  enforce

contractual  terms  when  the  term  or  i ts  enforcement

would be contrary to  publ ic pol icy.   I t  

                  is  on ly  where a contractual  term or  i ts  enforcement,  

is  so  unfa ir ,  unreasonable  or  un just  that  i t  is

contrary  to  publ ic  po l icy  that  a  court  may  refuse  to

enforce i t  . " 4 7

[92] In  deal ing  wi th  the  pr inc ip les  of  " pacta  sunt

servanda "  and  "percept ive  res traint "  the

Const i tut ional  Court  in  Beadica . 4 8  sets  out  the

former c lear ly as fo l lows:

" [83]  The  f i rs t  is  the  pr inc ip le  that  " [p]ub l ic  po l icy

demands  that  contrac ts  f reely  and  consciously

entered  into  must  be  honoured.   This  Cour t  has

emphasised  that  the  pr inc ip le  of  pacta  sunt

servanda  gives  effect  to  the  "centra l  const i tu t ional

values  of  f reedom  and  dign i ty".   I t  has  further

recognised  that  in  general  publ ic  pol icy  requires

47 Emphasis added

48 At paragraphs [83] to [85]  
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that  contrac t ing  par t ies  honour  ob l igat ions  that  had

been f ree ly  and voluntar i ly  under taken.   Pacta  sunt

servanda  is  thus  not  a  rel ic  of  our  pre-

const i tut ional  common  law.   I t  cont inues  to  play  a

crucial  ro le  in  the  jud ic ia l  control  of  contract

through  the  instrument  o f  publ ic  po l icy,  as  i t  g ives

expression to central  const i tut ional values.  

[84]  Moreover ,  contractual  re lat ions  are the  bedrock

of  economic  act iv i ty  and  our  economic  development

dependant ,  to  a  large  extent ,  on  the  wi l l ingness  of

par t ies  to  enter  into  cont ractual  re lat ionships.   I f

par t ies  are  conf ident  that  contracts  that  they  enter

into  wi l l  be  upheld,  then  they  wi l l  be  incent iv ised  to

contract  with  other  part ies  for  their  mutual  gain.

Without  th is  conf idence,  the  very  motivat ion  for

socia l  coordinat ion  is  d imin ished.  I t  is  indeed

crucial  to  economic  development  that  ind iv iduals

should  be  able  to  t rust  that  a l l  contract ing  par t ies

wi l l  be bound by obl igat ions wi l l ing ly  assumed.

  

[85]  The  fu l f i lment  o f  many  of  the  r ights  and

promises  made  by  our  Const i tu t ion  depends  on
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sound  and  cont inued  economic  development  o f  our

country .   Cer ta in ty  in  cont ractual  re la t ions  fosters  a

fer t i le  environment  for  the  advancement  of

const i tut ional  r ights.   The  protect ion  of  the  sanct i ty

of  contracts  is  thus  essent ia l  to  the  achievement  of

the  const i tut ional  v is ion  of  our  society.   Indeed,  our

const i tut ional  pro ject  wi l l  be  imperi l led  i f  cour ts

denude the pr inc ip le pacta sunt servanda . "

[93] Having considered what,  in the opin ion of  th is 

            Court ,  are  the  re levant  pr inc iples  of  law appl icable

to  the  present  matter  and as  enunciated in  Beadica ,

i t  is  c lear  that ,  insofar  as  the  defence  ra ised  by  the

Respondents  that  the  guarantees  should  not  be

enforced  on  the  grounds  of  publ ic  pol icy,  when  the

aforesaid  pr inc ip les  are  appl ied  to  the  accepted

facts  of  th is  matter  (as  set  out  ear l ier  in  th is

judgment)  then  th is  defence  must  fa i l .   In  addit ion

to  the  f inding  of  th is  Court  that  the  Respondents

have  fa i led  to  prove  that  the  Appl icant  has

breached  a  legal  duty,  th is  Court  f inds  that  there  is

nothing  in  the  guarantees  or  the  enforcement

thereof ,  even  af ter  careful  cons iderat ion  of  a l l  the
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facts  so  carefu l ly  set  out  by  Adv  Chohan  SC, 4 9  that

would  be  so  unfai r ,  unreasonable  or  un just  that

would  just i fy  the  in ter ference  of  th is  Cour t  on  the

grounds  of  publ ic  po l icy.   Also,  the  abst ract  va lues

rel ied  upon  by  the  Respondents  in  the  present

matter  do  not,  on  the ir  own,  prov ide  a  f ree-standing

bas is  upon  which  th is  court  may  in terfere  in  the

contractual  re lat ionship  between  the  Appl icant  and

Respondents.

  [94]  I t  must  fo l low  that  the  Respondents  have  fa i led  to

d ischarge  the  onus  incumbent  upon  them 5 0  to  prove

that  the  enforcement  o f  the  guarantees  would  be

contrary to  publ ic po l icy.  In  the premises (borrowing

f rom  and  adding  to  the  wording  of  Theron  J  in

Beadica ) 5 1  the  case of  the  Respondents  must  suf fer

the  same fate  as  that  of  the  appl icant  in  Barkhuizen

and the appl icants in Beadica .  

 

The Prejudce defence

[95] The  submissions  made  on  behal f  of  both  part ies  in

49 Paragraph [55] ibid  

50 Mobil Oil Southern Africa v Mechin 1965 (2) SA 706 AD

51 At paragraph [95]  
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respect  o f  th is  defence  have  been  deal t  wi th  ear l ier

in  th is  judgment. 5 2  As  is  c lear  theref rom there  is ,  in

the  f i rs t  instance,  a  dispute  between  the  Appl icant

and  the  Respondents,  as  a  mat ter  of  law,  as  to

whether  the  pr incip le  that  appl ies  to  a  surety,

namely,  that  a  surety  wi l l  be  released  f rom  h is  or

her  ob l igat ions  in  terms  of  a  Deed  of  Suretyship  in

the  case  where  a  credi tor  deals  wi th  the  pr incipa l

debtor  to  the  pre judice  of  the  surety,  appl ies

equal ly  to  the  case in  respect  of  a  guarantee.   That

is,  whether  a  guarantee  is  released  from  h is  or  her

obl igat ions  in  terms  of  a  Guarantee  i f  the  guarantor

deals  wi th  the  pr inc ipal  debtor  to  the  pre judice  of

the  guarantee.   The  Respondents  submit  that  the

answer  to  the  aforegoing  is  in  the  af f i rmat ive  whi ls t

the appl icant adopts the opposi te posi t ion.

  

[96] I t  is  the  opin ion  of  th is  Court  that  i t  is  unnecessary

for  th is Cour t  to decide th is po int  of  law.   This  is  so,

s ince  even  assuming  in  favour  o f  the  Respondents

on  th is  po int  the  ul t imate  decis ion  of  th is  Cour t

per ta in ing  to  the  defence  of  Prejud ice,  as  raised  by

the Respondents, remains unaffec ted thereby.  

52 Paragraphs [61] to [76] ibid
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[97] Insofar  as  the  previous  defence  (Publ ic  Pol icy

defence)  as  ra ised  by  the  Respondents  was  held  by

this  Cour t  to  fa i l  on  the  basis  that ,  in ter  a l ia ,  the

Respondents  in  the  present  matter  have  fa i led  to

establ ish  that  the  Appl icant  had  breached  a  legal

duty, 5 3  that  f inding  is  equal ly  appl icable  to  the

defence of  Pre judice.   In  the  premises,  th is  defence

must  fa i l .  

 

[98] Whi ls t  the  Respondents  accept  that  for  th is  defence

(Prejud ice)  to  succeed  the  Appl icant  must  have

acted  in  breach  of  an  obl igat ion  the  Respondents

have  fa i led  to  prove  (a)  an  obl igat ion  and  (b)  the

breach  thereof ,  even  i f  establ ished.   In  th is  regard

the  Respondents  seek  to  establ ish  a  contractual

obl igat ion  on  the  par t  of  the  Appl icant  by  re ference

to  express,  al ternat ive ly  impl ied,  al ternat ively  taci t ,

mater ia l  terms of  two  medium term loan agreements

and  a  banking  faci l i t ies  agreement  ( " the

agreements")  entered  in to  between  the  Appl icant

and  Force  Fuel .  The  only  express  term  re l ied  upon

by  the  Respondents  is  subclause  18.13  of  the

53 Paragraph [93] ibid
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"Banking  Faci l i t ies  Agreement "  ("BFA ")  which  has

the heading "Good Fai th "  and reads as fo l lows:

"The  Par t ies  undertake  at  a l l  t imes  to  do  a l l  such

reasonable   th ings,  per form  a l l  such  reasonable

act ions  and  take  al l  such  reasonable   steps  open  to

them  and  necessary  for  or  inc identa l  to  be  putt ing

into  ef fect  or  maintenance  of  the  terms,  condi t ions

and/or  import  of  the  Agreement,  prov ided  that

nothing  herein  shal l  prevent  the  Bank  from

exerc is ing  i ts  r ights  under  the  Agreement  in  the

event  o f  the  occurrence  of  an  event  of  defaul t

contemplated in c lause 13  . " 5 4  

 [99] The  remain ing  terms  upon  which  the  Respondents

seek  to  rely ,  namely  the  sp ir i t ,  purpor t ,  va lues  and

objects  of  the  Const i tu t ion,  inc luding,  in ter  a l ia ,

d igni ty ,  equal i ty,  fa irness and  Ubuntu ,  together  wi th

obl igat ions  ar is ing,  in ter  a l ia ,  f rom  the  BEE  Act

( read  wi th  i ts  Codes)  and  the  Financia l  Sector

Charter ,  are  a l l  a l leged  to  be  impl ied,  alternat ive ly ,

tac i t  terms  of  the  agreements.   In  th is  regard,  not

only  have  the  Respondents  fa i led  to  c lear ly  ident i fy

speci f ic  obl igat ions  which  the  Appl icant  is  a l leged

54 Emphasis added
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to  have  breached  but  the  Respondents  have  fa i led

to  d ischarge  the  onus  incumbent  upon  them  to

prove  that  the  Appl icant  has,  in  fact,  acted  in

breach thereof .

  

[100] Certa in ly ,  there  is  noth ing  to  show,  on  the

appl icat ion  papers  before  th is  Cour t ,  that  the

Appl icant  d id  not  act  reasonably  when  putt ing  in to

ef fect  or  mainta in ing  the  terms,  condi t ions  and/or

import  o f  the  BFA  read  wi th  the  guarantees.   Also,

s ight  should  not  be  lost  o f  the  important  proviso

which  forms  par t  o f  subclause  18.13  of  the  BFA  as

set  out  above. 5 5  Clause  13  of  the  BFA  is  headed

"Events  of  Defaul t " .  This  judgment  wi l l  not  be

burdened  further  by  set t ing  out  the  prov is ions

thereof .   I t  is  se l f -explanatory that  th is  c lause deals

with  the  events  which  const i tute  defaul t  on  the  part

o f  the  borrower  which  ent i t le  the  Appl icant  to

exerc ise i ts r ights in  terms of ,  in ter  a l ia ,  the BFA.

  

[101] At  best  for  the  Respondents,  what  may  be

ascer ta ined  f rom  the  appl icat ion  papers ,  is  an

al legat ion  that  there  was  an  obl igat ion  upon  the

55 Paragraph [98] ibid      
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Appl icant  to  support  the  Respondents  as

benef ic iar ies  of  BEE.   Assuming  in  favour  of  the

Respondents  that  such  an  obl igat ion  d id  indeed

exist  the Respondents appear to  base the breach by

the  Appl icant  thereof  on  two  premises.   These  are

( i )  the  duty  to  advance  a  R25  mil l ion  overdraf t

fac i l i ty ;  and  ( i i )  the  duty  to  mainta in  the  70/30 debt :

equi ty rat io .  

 

[102] With  regard  thereto,  i t  is  common  cause  that ,

contractual ly,  the  Appl icant  agreed  to  advance  only

a  R10 mi l l ion  overdraf t  fac i l i ty .   Ar is ing  therefrom

the  submission  by  the  Appl icant  that  there  was  a

duty upon the Appl icant  to advance Force Fuel  an 

            overdraf t  faci l i ty  o f  R25  mi l l ion  is  absurd,  carr ies

some  weight .   Further,  i t  was  a lways  open  to  the

Respondents  ( through  the  vehic le  of  Force  Fuel)  to

reject  the  of fer  of  R10  mi l l ion  as  being  insuf f ic ient.

However ,  they  accepted  same;  acqui red  the

bus iness  and  went  on  to  trade  for  a  per iod  of

approximate ly  three  years.   Also,  whi lst  on  the  one

hand  the  Respondents  complain  (and  lay  the  blame

at  the door  o f  the Appl icant)  that  the business could

not  susta in  the  f inancing  that  was  made  avai lab le
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by  the  Appl icant  (R10  mil l ion)  but  neverthe less

contend  that  the  Appl icant  had  an  obl igat ion  to

provide  a  fur ther  R15  mi l l ion  f inance  to  Force  Fuel .

F ina l ly,  as  correct ly  po inted  out  by  the  Appl icant

the  Respondents  have  fa i led  to  place  any  evidence

before  th is  Court  that  had  the  further  fac i l i ty  been

provided  by  the  Appl icant  the  business  would  have

survived. 

 

[103] As  to  the  Respondents '  re l iance  on  the  Appl icant 's

a l leged  duty  to  mainta in  the  70/30  debt :  equi ty

rat io ,  accept ing  for  the  sake  of  argument  that  such

a  duty  even exis ted  and that  the  Appl icant  may  wel l

have expressed a wish to change th is  rat io ,  i t  is  

            common  cause  in  th is  matter  that  the  Appl icant

never  did  so.   The  credi t  faci l i t ies  were  only

terminated  on  12  March  2021  after  the

commencement  o f  business  rescue  proceedings  on

5  May  2020  as  a  resul t  of ,  in ter  a l ia ,  non-payment.

This  terminat ion  had  nothing  to  so  whatsoever  wi th

the  Appl icant 's  ins istence  upon  a  change  in  respect

of  the debt :  equi ty  ra t io.   In  the  premises,  there can

be  no  breach  of  th is  ob l igat ion  by  the  Appl icant

assuming such an obl igat ion even ex is ted.
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[104] In  any  event ,  dur ing  the  course  of  seeking  a

repayment  morator ium  f rom  the  Appl icant ,  as  deal t

with  ear l ier  in  th is  judgment ,  Walters  (a  guarantor

and  the  Fi f th  Respondent  in  th is  appl icat ion)

expressly  recorded,  in  wr i t ing,  that  the  Appl icant

had never  breached any of  i ts  obl igat ions. 5 6   Having

regard to  a l l  o f  the  aforegoing,  th is  Cour t  ho lds that

the  Respondents  cannot  successfu l ly  re ly  on  the

defence  of  Pre jud ice  to  avoid  the  enforcement  of

the  guarantees and the  grant ing  of  the  re l ief  sought

in the Respondents '  counter-appl icat ion. 

 

The Agreement to Release defence

[105] The  pr inc ipa l  po ints  o f  depar ture  between  the

Appl icant  and  the  Respondents  in  respect  of  th is

defence  raised  by  the  Respondents  are  twofo ld .

Fi rs t ly,  as  a  matter  of  law,  whether  the

Respondents  can  re ly  on  this  defence  at  a l l  and

secondly ,  as  a  matter  o f  fact ,  whether  there  was  an

agreement  to  re lease  the  Respondents  f rom  the

56 Paragraph [62] ibid
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guarantees  and,  i f  so,  whether  such  agreement  was

condi t ional  upon  Labat  being  subst i tuted  as  a

guarantor in  the ir  p lace. 

 

[106] With  regard to  the f i rs t  quest ion the  Appl icant  re l ies

upon subclauses 2.2 and 11.3 of  the guarantees 5 7  in

support  of  the  argument  that  the  Respondents  are

precluded  thereby  from  ra is ing  th is  defence.   As

already  dealt  wi th,  in  passing,  ear l ier  in  th is

judgment,  th is  argument  was  countered  by  the

Respondents  on  the  basis  that  the  agreement

reached  was  a  new  or  separate  agreement.   As

such,  i t  was  not  a  var iat ion  or  amendment  of  the

or ig ina l  agreement  and  was  therefore  not  subject  to

the aforesaid subclauses of  the guarantees. 5 8

[107] In  the  matter  of  Ferreira  and  Another  v  SAPDC

(Trading)  L td 5 9  the  erstwhi le  Appel la te  Div is ion

("AD")  held"…whi le  an  oral  agreement  vary ing  (at

least  mater ia l ly )  in  terms of  a contract o f  the k ind in

quest ion  is  not  permiss ible,  there  is  no  objec t ion  to

57 Paragraph [72] ibid

58 Paragraphs [74] and [75] ibid

59 [1983] 3 ALL SA 346 (A) 1t 356



70

al lowing  proof  o f  an  oral  agreement  re la t ing  to  the

cancel lat ion  for  the  contract  by  which  i ts  terms  as

such are not  p laced in  issue  . " 6 0  

[108] Simi lar ly  to  the  present  mat ter,  Ferrei ra  was

concerned  wi th  whether  an  ora l  agreement  as

pleaded  const i tuted  a  cancel lat ion  of  a  suretyship

under tak ing  or  mere ly  a  var ia t ion  of  i ts  terms.   In

addressing  th is  quest ion  the  AD  held  that  the  true

v iew  is  that  the  ora l  agreement  terminated  the

operat ion  of  the  contract ,  with  al l  i ts  terms,  in

futurum ,  so  as  to  preclude  the  coming  into  being  of

any  fur ther  obl igat ions.   In  o ther  words,  the  ora l

agreement  ext inguished  the  contrac t  as  a  source  of

future  ob l igat ions  whi le  keeping  a l ive  obl igat ions

already  approved  by  vi r tue  of  i ts  operat ion  in  the

past.   This  would  not  in  any  way  involve  a  var iat ion

of  the terms of the contract . 6 1     

[109] This  dictum  has  been  endorsed  by  the  SCA  in  the

matter  o f  Ocean  Echo  Propert ies  327  CC  and

Another  v  Old  Mutual  L i fe  Insurance  Company

60 Emphasis added

61 At 358
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(South Afr ica) L imited . 6 2   where  i t  was held 6 3  that :

"…those  observat ions  are  part icu lar ly  pert inent  to  a

contract  that  g ives  r ise  to  cont inu ing  obl igat ions…

To  a l low  ev idence  of  such  an  agreement  does  not

open  the  door  to  le t  in  any  dispute  as  to  the  terms

of  the  or ig ina l  contract:   these  remain  certa in  and

unaf fected by  any  possib le  d ispute  as  to  the  fact  or

the  contents  of  the  subsequent  oral  agreement.   …

To  that  extent  i t  is  an  agreement  for  the

cancel lat ion  of  the  contract  in  futurum only,  and not

a  cancel lat ion  ab  in i t io .   Such  an  agreement  does

not  const i tute  a  var iat ion  of  the  terms  of  the

contract,  as  such,  and  accord ing ly  i t  is  va l id  and

can  be  proved  wi thout  doing  v io lence  to  the

requi rements of the or ig inal  contract  ." 6 4     

[110] In order to establ ish a tac i t  agreement the conduct 

o f  the par t ies must  be analysed to determine 

whether the requis i te consent was reached.   This 

was expressed by the SCA in  Klub 

Lekkerrus/L iber tas v Troye Vil la  (Pty)  L td and 

62 (288/2017) [2018] ZASCA 09 (1 March 2018)  

63 At paragraph [13]

64 Emphasis added
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Others   as fo l lows: 6 5

"To  conclude  –  there  can  be  l i t t le  doubt  on  the

evidence  that  taci t ly  new agreements  of  sa le  on  the

same  term  as  agreement  "E"  and  "F"  had  been

concluded  between  the  par t ies.  The  above

references  prov ide  ample  evidence  of  the  par t ies '

conduct  just i fy ing  the  in ference  of  the  part ies  had

the  requis i te  consensus  .   New  agreements  had

therefore  tac i t ly  come  into  being.   These  plaint i f fs '

re l iance  on  the  non-  var ia t ion  c lauses  cannot  be

upheld  . " 6 6  

[111] The  same appl ies  to  subclauses 2.2  and 11.3  which

requi re  that  the  release  of  the  guarantors  be  in

wri t ing.   The import  of  such clauses was considered

by  the  SCA  in  the  matter  o f  HNR  Propert ies  CC  v

Standard Bank of SA Ltd 6 7  where i t  was held 6 8  that :

"This [c lause] does not mean that when constru ing 

a wri t ing i t  is  impermissible to have regard to 

65 [2011] 3 All SA 597 (SCA) (1 June 2011) at paragraph [28]

66 Emphasis added

67 2004 (4) SA 471 (SCA)

68 At paragraph [16]
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background c i rcumstances or , in  the event o f  

ambigui ty ,  surrounding ci rcumstances.  

Nonetheless, in  every case the intent ion to  re lease 

must  appear f rom the wri t ing i tse l f .   I t  may be 

expl ic i t  or  impl ic i t  .   But  i f  the la t ter ,  the in tent ion to  

re lease must be apparent f rom the wri t ing on an 

ord inary grammatica l  construct ion of the words 

used or ,  stated di f ferent ly,  the release of the surety

must  be a necessary impl icat ion of the words 

used  . " 6 9  

[112] As  is  c lear  f rom  that  set  out  above,  there  would  be

no  obstac le ,  in  law ,  to  the  Respondents  being

released  f rom  the ir  obl igat ions  in  terms  of  the

guarantees  should  the  Respondents  prove,  on  a

balance  of  probabi l i t ies,  that  a  separate  agreement

was  reached  to  that  ef fect .  Clear ly  the  onus  of

prov ing  same  fal ls  upon  the  Respondents. 7 0  The

Appl icant  cannot  re ly  on subclauses 2.2 and 11.3  of

the  guarantees  as  a  means  to  counter  the

Agreement  to  Release  defence  as  ra ised  by  the

Respondents.

69 Emphasis added

70 Resisto (supra); Mobil Oil (supra)
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[113] The  next  quest ion  that  ar ises  was  whether,  on  the

appl icat ion  papers  before  th is  Cour t ,  the

Respondents  have  shown  that  such  an  agreement

was  entered  into  and,  i f  so,  whether  the  agreement

to  release  was  condi t ional  upon  Labat  being

subst i tuted  as  a  guarantor,  i t  being  common  cause

that  Labat  never  s igned the guarantee.   With  regard

hereto the  submiss ions of  the part ies  have,  to  some

extent,  a l ready  been  dealt  wi th  ear l ier  in  th is

judgment 7 1 .     

[114] Fur ther  to  the  aforegoing,  cognisance  must  be

taken  of  the  submiss ions  made  by  Adv  Gi lbert  that

i t  is  not  common  cause  (as  was  submit ted  by  Adv

Chohan  SC)  that  there  was  an  agreement  to

release,  whether  condi t ional  or  uncondi t ional .   In

that  regard,  he  referred  th is  court  to  the  relevant

por t ions  of  the  Appl icant 's  Replying  Af f idavi t  and

submi t ted  that  the  Appl icant 's  vers ion  was  c lear  in

that  regard.   Rather ,  i t  is  the  Appl icant 's  vers ion

that  the  Appl icant  would  "consider  re leasing  the

f irst  to  eighteenth  respondents  f rom  the ir

71 Paragraphs [69] to [75] ibid    
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guarantees  but  on ly  i f  and  when  Labat  provided  a

guarantee  in  a  sum of  R90,  400,  000  in  subst i tu t ion

of  the  Guarantees,  together  wi th  a  pledge  of  the

shares  that  Labat  would  acquire  in  Force  Fuel

Propert ies.   The  appl icant  also  required  that  the

nineteenth  respondent  (Chronos)  and  the  twent ieth

respondent  (Main  Street  1384)  pledge  the ir  shares

in  Labat  as  secur i ty" .   In  support  o f  the  aforegoing

the  Appl icant  re l ied  on  the  Addendum  to  Bank ing

Faci l i t ies  Let ter ,  together  wi th  the  conf i rmatory

af f idav it  o f  Anaekwe.   The  Appl icant 's  re l iance  on

the  aforesaid  addendum  is  interest ing  s ince  i t  was

put  up  as  an  annexure  to  the  Respondents '

Answering  Af f idavi t  in  support  o f  the  Agreement  to

Release  defence.   I t  is  presumed  that  the

Appl icant 's  re l iance  thereon  is  on  the  basis  that

same makes no ment ion of the release of the 

Respondents  f rom  the  guarantees  once  Labat

prov ides a guarantee.

[115] The  "high  water "  mark  of  the  Respondents '  case  in

respect  o f  th is  defence  is  that  the  Respondents

a l lege  " that  the  understanding  between  the  Bank

(Appl icant) ;  Labat  and  Force  Fuel 's  shareholders,
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that  upon  the  sa le  of  ( the)  business,  we  ( the

Respondents)  would  be  released  as  guarantors  and

that  to  the  extent  that  the  bank  ( the  Appl icant)

requi red  further  col la tera l ,  i t  would  obta in  same

from  Labat . "   This  "understanding "  s imply  does  not

f i t  e i ther  the object ive facts  of  the  present  matter  or

the  probabi l i t ies  thereof .   In  fact ,  once  one  st r ips

the  matter  o f  i ts  apparent  compl icat ions  and

examines  i t  a long  the  simple  l ines  of  a

s traight forward  commercial  t ransact ion  (which  must

fo l low  in  l ight  o f  the  fa i lure  of  the  prev ious  two

defences  as  ra ised  by  the  Respondents)  then,  once

again,  the  singular  lack  of  any  documentary

evidence  whatsoever  to  support  the  case  put

forward  by  the  Respondents,  must  be  resolut ive

thereof .  

 

[116] In  stark  contrast  thereto,  as  al ready  deal t  wi th

ear l ier  in  th is  judgment,  there  is  rea l  documentary

evidence  before  th is  Court  which  negates  any  such

understanding  ( let  a lone  an  actual  or  even  tac i t

agreement) 7 2 .  Taking  the  aforegoing  in to  carefu l

considerat ion  and  taking  a l l  of  the  facts  of  th is

72 Paragraph [73] ibid
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matter  into  account,  i t  is  d i f f icu l t  not  to  accept  the

submiss ions  made  by  Adv  Gilbert  that  not  only  d id

the  par t ies  never  enter  in to  such  an  agreement  but

fur ther ,  that  i t  is  fanci fu l  that  the  Appl icant  would

release  exist ing  secur i t ies  wi thout  f i rs t  be ing

subst i tuted. 7 3

[117] This  court  accordingly  f inds  that  the  Agreement  to

Release defence,  as  ra ised by  the  Respondents,  must

fa i l .   Even  i f  th is  court  accepts  (which  i t  does  not)

that  an  agreement  was  reached  between  the  par t ies

that  upon  Labat  s ign ing  the  guarantee  the  Appl icant

would  release the Respondents f rom thei r  guarantees,

i t  is  common  cause  that  this  condi t ion,  i f  i t  ex is ted,

has  not  been  fu l f i l led.   In  the  premises,  no  purpose

would  be  served  in  grant ing  the  Respondents  the

al ternat ive  re l ief  sought,  namely  re ferr ing  the

appl icat ion and counter-appl icat ion, to  t r ia l .

  

Conclusion

[118] The  defences  as  ra ised  by  the  Respondents  have

fai led.  In  each  and  every  instance,  no  purpose

73 Paragraph [72] ibid  
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would  be  served  in  referr ing  any  of  those  defences

to  t r ia l  or  any  of  the  issues  in  th is  matter  for  the

hearing  of  oral  ev idence.  To  do  so  would  be

impermiss ib le  and  an  incorrect  exercise  of  the

discret ion  vested  in  th is  Court  in  that  regard.  One

cannot  re fer  an  issue  to  t r ia l  to  look  for  a  defence.

I t  must  exist  f i rst .  The  referral  to  t r ia l  is  to  al low  a

respondent,  in the in terests of  jus t ice, to  ra ise i t .

   

[119]     There  is  (and  th is  is  common  cause)  no  bar  to  the

Appl icant 's  c la im  as  set  out  in  the  Draf t  Order

handed  into  cour t .   In  the  premises,  judgment

should  be  granted  in  favour  of  the  Appl icant  as  set

out  therein.

  

[120] With  regard  to  the  issue  of  costs,  i t  is  t r i te  that  a

court  has a  general  d iscret ion in  respect  thereof .   I t

is  fur ther  t r i te  that,  unless  except ional  or  unusual

c ircumstances  ex ist ,  costs  should  normal ly  fo l low

the  result .   No  such  ci rcumstances  ex is t  in  th is

matter.   The  Appl icant  asks  for  the  costs  of  two

Junior  Counsel .  The  Respondents  were  represented

by  Senior  Counsel  and  Junior  Counsel .   Th is  Cour t
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i s  sat is f ied  that  the  matter  was  of  suf f ic ient

complexi ty  and  volume  to  demand  the  attent ion  of

two Counsel .   In  the premises,  there is  no reason to

inter fere  wi th  the  costs  order  as  set  out  in  the

aforesaid Draft  Order.

[121]   A f inal  word.  This  judgment should in no way be seen 

to  be a pronunciat ion of an exclus ionary att i tude 

towards, or  a  cr i t ic ism of,  the nature of  the defences 

as ra ised by the Respondents in  the present 

appl icat ion.  As s tated at  the very beginn ing of  th is  

judgment 7 4  there is of ten a very rea l  tension in the 

commercia l  wor ld  between in ter  a l ia ,  f reedom of  

contract ;  const i tu t ional  r ights ;  protect ion of 

commercia l  in terests  and the upl i f tment  of  previous ly  

disadvantaged persons in  the South Afr ican business 

sector  in terms of  appropr iate legis la t ion. As such, i t  

is  the of ten d i ff icul t  task of our  courts to ,  in  apply ing 

the correct  pr inc ip les of law,  ensure an opt imum 

balance thereof,  thereby ensur ing protec t ion of  

const i tu t ional  r ights whi ls t  at  the same t ime promot ing

economic development.  Given a d i fferent  set of  facts 

74 Paragraph [1] ibid
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and presented wi th  c learer documentary ev idence, 

there is  no reason why the defences as ra ised by the 

Respondents ( in  another matter)  may not  have 

received the favour  o f  th is  Court  (or at  the very least ,  

have resul ted in  the referral  o f  the matter to  t r ia l ) .      

   

Order

 [122] This cour t  makes the fo l lowing order:  

1 . Judgment  is  granted  against  the  Fi rs t

Respondent for :

1 .1.  R13 452 000.00;

1.2.  in terest  thereon  at  the  prescr ibed  rate  of  interest

of  7% per  annum as  f rom 1  Apr i l  2021 to  date  of

f inal  payment; 

1 .3 . costs of  su it ,  includ ing the costs of  two Counsel .

2 . Judgment  is  granted  against  the  Second

Respondent for :

2 .1. R13 452 000.00;

2.2. interest  thereon at  the  prescribed rate  of  interes t  of
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7%  per  annum  as  f rom  1  Apr i l  2021  to  date  of

f inal  payment;

2 .3.  costs of  sui t ,  inc luding the costs of  two Counsel .

3 . Judgment  is  granted  against  the  Thi rd  Respondent

for :

3 .1. R4 710 000.00;

3.2. interest  thereon at  the  prescribed rate  of  interes t  of

7%  per  annum as  from  1  Apr i l  2021  to  date  of  f ina l

payment ;

3 .3.  costs of  sui t ,  inc luding the costs of  two Counsel .

4 . Judgment  is  granted  against  the  Four th  Respondent

for :

4 .1. R4 710 000.00;

4.2. interest  thereon at  the  prescribed rate  of  interes t  of

7%  per  annum as  from  1  Apr i l  2021  to  date  of  f ina l

payment ;

4 .3. costs of  su it ,  includ ing the costs of  two Counsel .

5 . Judgment  is  granted  agains t  the  Fi f th  Respondent



82

for :

5 .1. R4 710 000.00;

5.2. interest  thereon at  the  prescribed rate  of  interes t  of

7%  per  annum as  from  1  Apr i l  2021  to  date  of  f ina l

payment ;

5 .3.  costs of  sui t ,  inc luding the costs of  two Counsel .

6 . Judgment  is  granted  against  the  Sixth  Respondent

for :

6 .1. R17 400 000.00;

6.2. interest  thereon at  the  prescribed rate  of  interes t  of

7%  per  annum as  from  1  Apr i l  2021  to  date  of  f ina l

payment ,

6 .3.  costs of  sui t ,  inc luding the costs of  two Counsel .

7 . Judgment  is  granted  against  the  Seventh

Respondent for :

7 .1. R5 080 000.00;

7.2.  in terest  thereon  at  the  prescr ibed  rate  of  interest

of  7% per  annum as  f rom 1  Apr i l  2021 to  date  of

f inal  payment;
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7.3.  costs of  sui t ,  inc luding the costs of  two Counsel .

8 . Judgment  is  granted  against  the  Eighth  Respondent

for :

8 .1. R13 542 000.00;

8.2. interest  thereon at  the  prescribed rate  of  interes t  of

7%  per  annum as  from  1  Apr i l  2021  to  date  of  f ina l

payment ;

8 .3.  costs of  sui t ,  inc luding the costs of  two Counsel .

9 . Judgment  is  granted  agains t  the  Ninth  Respondent

for :

9 .1. R13 542 000.00

9.2. interest  thereon at  the  prescribed rate  of  interes t  of

7%  per  annum as  from  1  Apr i l  2021  to  date  of  f ina l

payment ;

9 .3.  costs of  sui t ,  inc luding the costs of  two Counsel .

10. Judgment  is  granted  against  the  jo int  es tate  of  the

Tenth and Eleventh Respondents for :

10.1. R5 800 000.00;

10.2.  in terest  thereon  at  the  prescr ibed  rate  of  interest
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of  7%  per  annum  as  from  1  Apr i l  2021  to  date  of

f inal  payment;

10.3. costs of  su it ,  includ ing the costs of  two Counsel .

11. Judgment against the Twel f th Respondent  for :

11.1. R5 800 000.00;

11.2. interest  thereon at  the  prescribed rate  of  interes t  of

7%  per  annum as  from  1  Apr i l  2021  to  date  of  f ina l

payment ;

11.3. costs of  su it ,  includ ing the costs of  twoCcounsel .

12. Judgment  against  the  jo in t  estate  of  the  Thi r teenth

and four teenth respondents for:

12.1. R6 280 000.00,

12.2.  in terest  thereon  at  the  prescr ibed  rate  of  interest

of  7%  per  annum  as  f rom  1  Apr i l  2021  to  date  of

f inal  payment;

12.3. costs of  su it ,  includ ing the costs of  two Counsel .

13. Judgment  against  the  jo int  estate  of  the  Fi f teenth

and Sixteenth Respondents for:

13.1. R5 800 000.00;
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13.2.  in terest  thereon  at  the  prescr ibed  rate  of  interest

of  7%  per  annum  as  f rom  1  Apr i l  2021  to  date  of

f inal  payment; 

13.3. costs of  su it ,  includ ing the costs of  two Counsel .

14. Judgment  is  granted  against  the  jo int  es tate  of  the

Seventeenth and Eighteenth Respondents for:

14.1. R5 800 000.00;

14.2. interest  thereon at  the  prescribed rate  of  interes t  of

7%  per  annum as  from  1  Apr i l  2021  to  date  of  f ina l

payment ;

14.3. costs of  su it ,  includ ing the costs of  two Counsel .

15. Judgment  is  granted  against  the  Nineteenth

respondent for:

15.1. R9 437 448.66;

15.2. Interest  on  R9  437  448.66  at  the  agreed  rate  of

9.5%  per  annum,  calcu lated  dai ly  and  compounded

month ly  in  arrears  f rom  24  December  2020  to  date

of  f ina l payment,  both dates inclus ive;

15.3. R49 444 437.01;
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15.4. Interest  on  R49  444  437.01  at  the  agreed  rate  of

8.5% per  annum,  calcu lated  dai ly  and compounded

month ly  in  arrears  from  24  December  2020 to  date

of f ina l  payment,  both dates inc lus ive;

15.5. R16 800 000.00;

15.6. Interest  on  R16  800  000.00  at  the  agreed  rate  of

8.5%  per  annum,  calcu lated  dai ly  and  compounded

month ly  in  arrears  f rom  24  December  2020  to  date

of  f ina l payment,  both dates inclus ive; and

15.7. R6 607.67;

15.8. Interest  on  R6  607.67  at  the  agreed  rate  of  9%  per

annum, calcu lated dai ly  and compounded month ly  in

arrears  f rom  24  December  2020  to  date  of  f inal

payment , both dates inc lusive;

15.9. Costs of  su it ,  inc luding the costs of  two Counsel .

16. Judgment  is  granted  against  the  Twent ie th

Respondent for :

16.1. R9 437 448.66;

16.2. Interest  on  R9  437  448.66  at  the  agreed  rate  of

9.5%  per  annum,  calcu lated  dai ly  and  compounded

month ly  in  arrears  f rom  24  December  2020  to  date
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of  f ina l payment,  both dates inclus ive;

16.3. R49 444 437.01;

16.4. Interest  on  R49  444  437.01  at  the  agreed  rate  of

8.5%  per  annum,  calcu lated  dai ly  and  compounded

month ly  in  arrears  f rom  24  December  2020  to  date

of  f ina l payment,  both dates inclus ive;

16.5. R16 800 000.00;

16.6. Interest  on  R16  800  000.00  at  the  agreed  rate  of

8.5%  per  annum,  calcu lated  dai ly  and  compounded

month ly  in  arrears  f rom  24  December  2020  to  date

of  f ina l payment,  both dates inclus ive;

16.7. R6 607.67;

16.8. Interest  on  R6  607.67  at  the  agreed  rate  of  9%  per

annum, calcu lated dai ly  and compounded month ly  in

arrears  f rom  24  December  2020  to  date  of  f inal

payment , both dates inc lusive;

16.9. Costs of  su it ,  inc luding the costs of  two Counsel .

17. The  judgments  granted  in  respect  o f  sub-paragraph

1  of  each  of  paragraphs  1  to  14  above  and  sub-

paragraphs  15.1  to  15.8  and  16.1  to  16.8  above

are  jo int  and several  as  between the  Respondents,



88

one paying the others to be absolved. 

18. The total  amount recoverable by the appl icant under

sub-paragraph  1  of  each  of  paragraphs  1  to  14

above  and  sub-paragraphs  15.1  to  15.8  and 16.1  to

16.8  above  shal l  not  exceed  the  sum  of  the

fol lowing amounts:

18.1. R9 437 448.66,  together  wi th  in terest  thereon at  the

agreed  rate  of  9 .5% per  annum,  ca lcu lated  dai ly

and  compounded  month ly  in  arrears  f rom  24

December  2020  to  date  of  f inal  payment,  both

dates inc lus ive;

18.2. R49  444  437.01,  together  wi th  in terest  thereon  at

the  agreed  rate  of  8.5%  per  annum,  calcu lated

dai ly  and  compounded  monthly  in  arrears  f rom

24 December 2020 to  date of  f inal  payment ,  both

dates inc lus ive;

18.3. R16  800  000.00,  together  wi th  in terest  thereon  at

the  agreed  rate  of  8.5%  per  annum,  calcu lated

dai ly  and  compounded  monthly  in  arrears  f rom

24 December 2020 to  date of  f inal  payment ,  both

dates inc lus ive;  and

18.4. R6  607.67,  together  wi th  interest  thereon  at  the



89

agreed  rate  of  9%  per  annum,  calcu lated  dai ly

and  compounded  month ly  in  arrears  f rom  24

December  2020  to  date  of  f inal  payment,  both

dates inc lus ive.

19. The  Respondents ’  counter-appl icat ion  is  d ismissed

with  costs ,  inc luding the costs of  two Counsel,  to  be

paid  by  the  respondents  jo int ly  and  severa l ly  the

one paying the others to be absolved.

________________________
B. C WANLESS
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