
REPUBLIC OF SOUTH AFRICA

IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG LOCAL DIVISION, JOHANNESBURG 

CASE NO:  A3082/2022

In the matter between

DIANE ELENOR JONES

(in  her  capacity  as  the  executrix  of  the  deceased  estate  of

CEDRIC JONES) Appel lant

and

SHAWN KEVIN SUTHERLAND       Respondent

J U D G M E N T

WANLESS, J (Crutchfield, J concurring) 

Introduction

 [1 ] This  is  an  Appeal  to  this  Court  against  an  order  made  in  the
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Meyerton  Magistrates’  Court .  Regrettably,  the  nature  of  the

order  and  the  ident ity  of  the  Magist rate  who  granted  the

order  appealed  against  are  far  from  clear  from  the  papers

placed  before  th is  Court.  To  add  to  the  confusion,  even  the

ident i ty  of  the  Appel lant  was  not  clear  f rom  the  Record  of

Appeal  (“the  record”)  provided  to  this  Court.  Al l  of  the

aforegoing  wi l l  (hopefully)  become  more  apparent  as  th is

judgment unfolds.

[2] In  addi t ion  to  these  di ff icult ies  the  party  appearing  before

this  Court  as the Appellant,  namely,  one Diane Elenor  Jones,

an adult  female, had been unable, despite her best efforts, to

procure  Legal  Aid  and  had  been  unable  to  afford  legal

representat ion  throughout  the  major i ty  of  the  proceedings

leading  up  to  (and  including)  th is  Appeal .  Ar is ing  therefrom,

the  preparat ion  of  the  record  and  the  appearances  before

this  Court  on  Appeal  have  al l  been  carr ied  out  by  her,  in

person.

[3] The  Respondent  did  not  f i le  Heads  of  Arguments  pr ior  to  the

Appeal  on  the  8 t h  of  February  2024  and,  pr ior  thereto,  the

Respondent ’s  at torneys  of  record  withdrew  by  way  of  not ice

dated  the  25 t h  January  2024.  When  the  Appeal  was  called

before  this  Cour t  on  the  8 t h  February  2024  there  was  no

appearance on behal f of  the Respondent.
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Background

[4] The  record  in  this  matter  consists  of  approximately  650

pages,  most  of  which  is  i rrelevant  for  the  purposes  of  th is

Appeal.  Sadly,  what  i t  does  ref lect  is  a  bi t ter ly  waged  war,

most ly  l i t igious  but ,  unfortunately,  a lso  at  t imes  even  of  a

physical  nature,  between  two  fami l ies,  namely  the  “ Jones ”

fami ly  and  the  “Sutherland ”  fami ly,  over  a  fai r ly  considerable

per iod of t ime.

 [5 ] The  re levant  port ion  of  that  h istory  can  be  v iewed  by,  in ter

al ia ,  taking  cognisance  of  those  documents  which  do  play  a

part  in  th is matter  and which form par t  o f  the record.

  

[6] The  saga  begins  wi th  the  enter ing  into  of  an  oral  lease

agreement  ( " the  agreement ")  between  one  Cedr ic  Morgan

Jones,  adul t  male  ("Cedric ")  and  one  Shawn  Kevin

Suther land  ("Shawn ")  on  or  about  the  1 s t  o f  Ju ly  2013.  In

terms  of  the  agreement  i t  appears  that  Cedr ic  leased,  in ter

al ia ,  the  main  house  on  Port ion  40,  Witkoppies  for  a  renta l

of  R6  000.00  per  month,  f rom  Shawn.   A  dispute  arose

between  the  part ies  as  to  whether  Cedric  had  breached  the

agreement by fa i l ing to  pay rent.   
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[7] On  or  about  the  14 t h  of  March  2014,  Shawn  issued  a

Combined  Summons  in  the  Magist rates '  Court  for  the

Dist r ict  of  Vereeniging  (he ld  at  Meyer ton)  under  case

number  706/12,  in  terms  of  which  he  cla imed  f rom  Cedric

payment  o f  the  to ta l  sum of  R30  000.00  in  respect  o f  ar rear

rental ,  together  wi th  in terest  and  costs.   On  or  about  the

14 t h  of  August  2014,  Cedric  entered  an  appearance  to

defend the sa id act ion.  

[8] Fol lowing  thereon,  Shawn  inst i tu ted  an  appl icat ion  for

Summary  Judgment  which  was  opposed  by  Cedr ic .   On  the

16 t h  o f  May  2014  the  at torneys  for  Shawn  and  Cedric,

namely  a  Miss  Erasmus  and  a  Mr  Smith  respect ively,  met

wi th  Magis trate  Gelderblom  at  the  Meyerton  Magist ra tes'

Cour t .   On  that  day  i t  appears  that  the  learned  Magist ra te

made the fo l lowing order,  namely;

"Appl icat ion  for  Summary  Judgment  removed from the  Court

Rol l .  The  costs  of  the  appl icat ion  wi l l  be  costs  in  the

cause."

[9] This  having  been  a  Summary  Judgment  appl icat ion  under

the  "old "  ru le  (pr ior  to  the  amendments  of  the  appl icable

ru le)  i t  was  obviously  now incumbent  upon the  Defendant  in

the  act ion  (Cedr ic)  to  p lead  to  the  Par t icu lars  of  Cla im.   On
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the  25 t h  o f  Ju ly  2014,  Shawn’s  Attorneys  served  a  Not ice  of

Bar  upon  Cedr ic 's  Attorneys  of  Record.   Thereaf ter,  on  or

about  the  5 t h  of  August  2014,  those  at torneys  wi thdrew  as

Cedr ic 's  Attorneys of  Record.  

[10] The  Plaint i f f  (Shawn)  then  made  an  appl icat ion  for  Defaul t

Judgment  by  way  of  not ice  dated  5  August  2014  and  th is

judgment  was  granted  on  30  October  2014  by  the  learned

Magist ra te  Gelderb lom  (" the  Gelderb lom  order ") .   No

appl icat ion  for  resc ission  of  the  Gelderblom  order  was  ever

made  in  the  cour t  a  quo  by  Cedr ic .   The  order  appealed

against  in  th is  Cour t  is  not  the  Gelderblom  order  but  is  a

judgment  and  order  of  the  learned  Magis trate  Khota  ( " the

Khota  order ")  handed  down  in  the  court  a  quo  some  four

years later  on  the  27 t h  of  September 2018.   The Khota  order

does  not  form  part  of  the  record  in  the  Appeal  before  th is

Court .  

 

Merits

[11] On  the  previous  occas ion  when  th is  matter  had  come  before

th is  Cour t ,  i t  had  been  removed  from  the  ro l l  on  the  basis

that ,  in ter a l ia :

11.1 the record was incomplete;
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11.2 there was no index to the record;

11.3 there was no proof o f  serv ice on ei ther the Respondent

               or  the Respondent 's a t torneys;

 

11.4 the  af f idav it  of  serv ice  referred  to  by  the  "Appel lant"

had not  been uploaded onto Casel ines; and

11.5 there  had  been  no  compliance  with  rule  15  of  the

Uni form Rules of  Court .  

In  th is  regard,  Cedr ic  had  passed  away  and  whi ls t  one  Diane

Elenor  Jones  ("Diane")  had been appointed as  the  executr ix  o f  h is

deceased  estate  (and  proof  thereof  had  been  p laced  in  the

record) ,  she  had  not  been  formal ly  subst i tuted  as  the  Appel lant  in

th is Appeal in  terms of the rules of  th is Cour t .   

[12] When  the  matter  was  ca l led  before  th is  Court  on  the  8 t h  o f

February  2024,  Diane  once  again  appeared  as  the

Appel lant.   Th is  Court  immediately  engaged  wi th  her  and  i t

became  apparent  that  due  to,  in ter  a l ia ,  her  age;  f inanc ia l

c i rcumstances and the fact that the matter had (according to

her)  a l ready  been  removed  or  s truck  of f  the  rol l  on  two
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prev ious  occasions,  should,  insofar  as  possib le ,  be  brought

to  i ts  f inal i ty.   Certain ly,  th is  was  the  wish  she  expressed

and  was  the  at t i tude  adopted  towards  the  manner  in  which

th is  Cour t  deal t  wi th  the  matter ,  in  the  in terests  of  jus t ice,

as is  c lear ly  ev ident f rom that set out  hereunder .   

[13] Taking  the  aforegoing  in to  account  th is  Court  proceeded  to

hear  the  Appeal  despi te  the  fact  that  the  record  was

incomplete  in  that  i t  d id  not  contain  a  copy  of  the  Khota

order.   The  reason  therefor  is  that  the  fa i lure  to  inc lude  a

copy  of  the  Khota  order  in  the  record  was  ul t imate ly  not

fa ta l  to  the  decis ion  reached  by  th is  Cour t .    As  to  the

fa i lure of  Diane to  prov ide an index to  the record,  whi ls t  th is

was a  cons iderable inconvenience to  th is  Cour t ,  th is  was,  in

the  interests  of  just ice,  condoned.   Regard ing  service  on

the  Respondent  or  the  Respondent 's  at torney,  i t  appeared

from  the  record  that  at tempts  had  been  made  to  serve  the

Notice  of  Set  Down at  the  Respondent 's  last  known address

in  KwaZulu-Nata l  wi thout  success.   Th is  address  was  the

same  as  the  address  conta ined  in  the  Not ice  of  Withdrawal

f i led  by  Shawn's  at torneys,  as  set  out  ear l ier  in  th is

judgment.   I t  a lso appears that a t tempts to  serve upon these

at torneys  may  have  been  refused.   In  any  event ,  at  the  end

of  the  day,  those  at torneys  have  wi thdrawn  from  these

proceedings.   More  important ly,  in  l ight  i f  the  dec is ion
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reached  by  th is  Court  the  fa i lure  of  Shawn  to  oppose  th is

Appeal  has  not  prejud iced  h im  in  any  manner  whatsoever

and  the  issue  of  service  is  no  longer  a  real  one.   Th is  a lso

appl ies  to  the  quest ion  of  the  af f idav it  o f  serv ice  being

uploaded onto Casel ines.  

[14] As  to  the  fa i lure  of  Diane  to  comply  with  the  prov is ions  of

ru le  15  and  inst i tute  a  formal  appl icat ion  whereby  she  was

subst i tu ted  as  the  Appel lant  in  th is  Appeal ,  th is  Court ,  in

the exerc ise  of  i ts  d iscret ion,  e lected to  condone her  fa i lure

to  do  so  and  subst i tu te  her  as  the  Appel lant  on  the  basis

that  she  is  the  lawful ly  appointed  executr ix  o f  Cedric 's

deceased estate.  

[15] I t  should  be  c lear  f rom  the  aforegoing  that  the  fundamenta l

di f f icul ty  wi th  th is  Appeal  is  that  i t  purpor ts  to  seek  to  set

as ide  the  Khota  order  but  has  set  out  no  grounds  as  to  why

(or  how)  th is  Cour t ,  s i t t ing  as  a  court  o f  appeal ,  should  (or

could)  do  so.   The  rel ie f  sought  conf la tes  and/or  confuses

the  set t ing  as ide  of  the  Khota  order  with  the  resc iss ion  of

the  Gelderb lom  order.   I ronica l ly,  th is  is  in  fac t  c lear  f rom

the  heading  of  var ious  documents  in  the  record  which  bear

the heading or make reference to " resc ission" .   

[16] In  th is  regard,  as  set  out  ear l ier  in  th is  judgment,  the  Khota
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order  is  not  inc luded  in  the  record.   To  add  insul t  to  in jury,

Diane  did  not  br ing  any  appl icat ion  papers  to  cour t  on  8

February  2024.   However ,  she did  conf i rm to  th is  Court  that

the  Khota  order  was  in  respect  o f  an  at tachment  order  in

re la t ion  to  the  default  judgment  granted  in  terms  of  the

Gelderblom  order .   In  the  premises,  the  only  conclus ions  of

fact  and  law  this  Court  can  make  f rom  the  aforegoing  are

the fo l lowing,  namely:

[a ] the Khota order ar ises f rom the Gelderb lom order;

 

[b ] the  Khota  order  ex is ts  unt i l  the  Gelderblom  order  is

rescinded or  set as ide;

 

[c ] in  any  event  no  grounds  were  advanced  upon  which

this  Court  should  or  could  set  aside  the  Khota  order;

and

 

[d ] th is  Cour t ,  s i t t ing as a court  o f  appeal ,  cannot rescind

or  set  aside  the  Gelderblom  order .  A  resc ission

appl icat ion  should  have  been  inst i tuted  in  the  cour t  a

quo  i f  that  was  the  in tent ion  of  Cedric  at  that  t ime.   I f

i t  had  been  done  and  the  cour t  a  quo  had  refused  to

rescind  the  defaul t  judgment  (on  whatever  grounds)

then  the  Appel lant  could  have  inst i tuted  an  Appeal  to
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this  Cour t .   

Conclusion

[17] In  the  premises,  th is  Appeal  cannot  succeed  and  must  be

dismissed.   With  regard  to  costs,  as  set  out  above,  the

Respondent  (Shawn)  d id  not  f i le  any  Heads  of  Argument  and

was  not  represented  at  the  hear ing  of  the  Appeal ,  h is

At torneys  of  Record  having  wi thdrawn.   Insofar  as  can  be

ascertained  f rom  the  record,  Shawn  has  accord ingly  ei ther

incurred  no  costs,  or  very  l i t t le  costs,  in  re la t ion  to  th is

Appeal .   

[18] I t  is  t r i te  that  costs  fa l l  wi th in  the  genera l  d iscret ion  of  the

cour t .   Moreover,  i t  is  a lso  tr i te  that  unless  unusual

c i rcumstances  ex is t ,  costs  normal ly  fo l low  the  resul t .    In

th is  par t icu lar  case,  th is  Court  is  of  the  opinion  that  such

circumstances  do  exis t .   Not  on ly  is  there  a  lengthy  and

unfortunate  history  of  great  acr imony  between  the  Jones

and  Suther land  fami l ies  (as  referenced  ear l ier  in  th is

judgment)  but  Diane  has  had  to  run  th is  matter  without  the

assis tance  of  any  legal  representat ion  whatsoever,  despi te

her  f inancial  c i rcumstances  and  her  age.   Taking  al l  o f  the

aforegoing  factors  into  considerat ion,  i t  is  the  opinion  of

th is  Cour t  that  i t  would  be  just  and  equi table  i f  each  party
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paid thei r  own costs in  th is Appeal .   

Order

[19] The Court  makes the fo l lowing order:

 

1 . The Appeal is  d ismissed. 

2 . The  Appel lant  (Diane  Elenor  Jones  N.O. in  her  capaci ty

as  the  execut r ix  o f  the  deceased  estate  of  Cedr ic

Morgan  Jones)  and  the  Respondent  (Shawn  Kev in

Suther land) are to pay their  own costs.    

_________________

B. C. WANLESS

JUDGE OF THE HIGH COURT

GAUTENG LOCAL DIVISION

JOHANNESBURG

I agree,

_________________

A. CRUTCHFIELD

JUDGE OF THE HIGH COURT

GAUTENG LOCAL DIVISION
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JOHANNESBURG

Date of Hearing: 8 February 2024

Date of Judgment:     26 February 2024

APPEARANCES

On behalf of the Plaintiff: In Person 

On behalf of the 1st Defendant: Adv.

Instructed by:


