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IN THE HIGH COURT OF SOUTH AFRICA

                     GAUTENG LOCAL DIVISION, JOHANNESBURG 

CASE NO:  21345/2020

DATE  :  16-01-2024

In the matter between

W MOTHULOE Applicant

and

STANDARD BANK Respondent

J U D G M E N T

LEAVE TO APPEAL

KEMACK,  AJ  :    Th is  is  the  appl icat ion  for  leave  to  appeal  in

the appl icat ion of  Standard Bank versus Mothuloe.   

The  appl icat ion  for  leave  to  appeal  was  s igned  and  served  at

the  end  of  March  2023,  a f ter  judgment  had  been  handed
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down,  sequestrat ing the respondent  on 19 December 2023.   

The  appl icat ion  for  leave  to  appeal  was  substant ia l ly  out  o f

t ime.   There  is  no  appl icat ion  for  condonat ion  and  no

explanat ion  whatsoever  before  th is  Cour t  for  the  delay  in

del iver ing the appl icat ion for  leave to  appeal .   

The  matter  seems  to  have  gone  astray  before  the  appeals

regis t rar  and  i t  was  only  in  December  2023  that  I  was

advised,  as  an  act ing  judge,  that  an  appl icat ion  for  leave  to

appeal  had  been  del ivered.   I  a t tempted  to  expedi te  matters

by having a hear ing of  th is  appl icat ion on 14  December.   

On  13  December,  the  respondent 's  a t torney  not i f ied  the

par t ies  and  the  cour t 's  reg is t rar  that  Adv  Maphutha,  as

counsel  for  the  respondent ,  was  not  avai lab le  on  the  14 t h .   As

a  resul t ,  everybody  was   avai lable  on  the  14 t h ,  except  the

respondent ’s  counsel .   

The  matter  was  then  stood  down  unt i l  16  January  2024,  which

is  today.   Yesterday  an  emai l  went  out  f rom  the  respondent 's

at torney to  say that  her  counsel  is  once again not  avai lab le .   

The  Court 's  regis t rar  had  sent  an  emai l  on  14  December  2023

to  the  respondent 's  a t torney  and  had  received  an
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acknowledgment  o f  i t .   The  respondent 's  a t torney  must  have

known  about  the  date  of  th is  matter  because  the  respondent 's

at torney  sent  the  emai l  yesterday,  a t  the  very  last  minute,  to

say that  her  counsel  was not  avai lab le  today.   

The  matter  has  been  ca l led  today  and  Ms Acker  has  appeared

as  counsel  for  the  Standard  Bank,  and Mr    Claassen has  been

on record as at torney.   

Ms  Mohanoe  has  been  on  record  and  has  appeared  as  the

at torney  for  the  appl icant  for  leave  to  appeal .   Ms  Mohanoe

joined  the  proceedings  at  12  minutes  past  10,  even  though

she  knew  that  they  were  set  down  for  10  o ’  c lock.   She  then

sought  to  have the matter  once again postponed.   

Ms  Mohanoe  had  di f f icu l ty  explain ing  to  me  when  she  br ie fed

her  absent  counsel ,  Adv  Maphutha,  but  i t  eventual ly  appeared

that  th is  was  done  as  long  ago  as  14  December  2023.   This

begs  the  quest ion  of  how  Adv  Maphutha  could  possib ly  have

taken  another  br ie f  in  another  div is ion,  as  he  is  sa id  to  have

done,  knowing that  he was on br ie f  for  th is  matter.   

Today  Ms  Mohanoe  in formed  me  that  she  has  had  great

d i f f icul ty  in  obta ining  a l ternat ive  counsel  because  the  matter

is  pro  bono .   I t  is  not  pro  bono ,  as  she  has  in formed  me  that
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Adv  Maphutha  is  being  paid  hal f ,  approximate ly,  o f  h is  normal

fee.   

Th is  Cour t  is  not  incl ined  to  postpone  the  matter  for  a  second

t ime and considers  the  appl icant  for  leave to  appeal ’s  conduct

in  coming  for  a  second  t ime  the  day  before  the  hear ing,  to

seek  a  postponement  o f  the  matter  to  border  on  contempt  of

cour t .   

I  do  not  s imply  decl ine  the  request  for  a  postponement,

wi thout  tak ing  in to  account  the  fact  that  there  is  no

appl icat ion  for  condonat ion  and wi thout  consider ing  the  mer i ts

of  the appl icat ion for  leave to  appeal .   

The  not ice  of  appl icat ion  for  leave  to  appeal  runs  to  eight

pages  in  to ta l .   I t  is  qui te  apparent  that  i t  has  been  compi led

by  going  through  the  Court 's  f inal  sequestrat ion  judgment,

paragraph  by  paragraph,  and  stat ing  ad  ser ia t im  that  every

point  made  in  the  judgment  is  an  error  on  the  par t  o f  the

Court .   

I  have  carefu l ly  considered  the  grounds  ra ised  for  leave  to

appeal ,  and I  am unable  to  f ind  any mer i t  in  any of  them.   I  do

not  be l ieve  that  the  appl icant  for  leave  to  appeal  has  any

prospects  of  success before a higher  cour t .   
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Under  the  ci rcumstances,  the  only  proper  order  a t  th is  s tage

is  to  re fuse  the  appl icat ion  for  a  postponement  or  a  s tanding

down and to  dismiss the appl icat ion for  leave to  appeal .   

The  Standard  Bank's  counsel ,  Ms  Acker,  has  handed  up  a

draf t  order  request ing  costs  on  the  at torney  and  own  c l ient

scale.   I  have  quest ioned  th is  costs  order  because  at torney

and  own  c l ient  costs  are  not  an  order  o f ten  granted  in  our

cour ts  today.   Ms  Acker,  however,  has  referred  me  to  the  loan

agreement  between  the  par t ies  in  which  the  appl icant  for

leave  to  appeal  expressly  agreed  to  pay  costs  on  the  at torney

and  own  c l ient  scale.  But  for  that ,  my  inc l inat ion  would  have

been  to  grant  puni t ive  costs  on  an  at torney  and  c l ient  sca le,

even  wi thout  an  agreement  to  that  e ffect ,  because  I  consider

the  respondent ’s  conduct  to  be  highly  unsat is factory.  In  v iew

of  the  agreement  to  pay  at torney  and  own  c l ient  costs,

however,  that  is  the order  that  I  in tend making.

  

For  those reasons,  the cour t 's  order  is  as fo l lows.   

[1 ] The  matter  is  not  postponed  as  requested  by  the

appl icant  for  leave to  appeal .   

[2 ] An order  is  granted in  terms of  the draf t  order  handed

up  by  the  Standard  Bank,  as  fo l lows:   the

respondent 's  appl icat ion  for  leave  to  appeal  the
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judgment  and  order  handed  down  on  19  December

2022  is  d ismissed  wi th  costs  on  an  at torney  and  own

cl ient  scale,  and  which  costs  shal l  be  costs  in  the

sequestrat ion of  the respondent 's  estate.

                                 -   -  -  -  -  -  -  -  -  -  -  -

…………………………

KEMACK AJ

 Acting Judge of the High Court              

Gauteng Division, Johannesburg

DATE  :   ……………….
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