
47848/2021-gl 1 JUDGMENT
16-08-2022

IN THE HIGH COURT OF SOUTH AFRICA

                     GAUTENG LOCAL DIVISION, JOHANNESBURG 

CASE NO  :   47848/2021

DATE  :   16-08-2022

In the matter between

K[…] C[…] T[ . . . ] Appl icant

and

H[…] S.  M[. . . ] F i rs t  Respondent

THE MINISTER OF HOME AFFAIRS Second Respondent

THE MASTER OF THE HIGH COURT Third Respondent

(1)  REPORTABLE:   YES/NO
(2)  OF INTEREST TO OTHER JUDGES: YES/ NO
(3)  REVISED: YES/NO      
-------------------------

SIGNATURE DATE

10



47848/2021-gl 2 JUDGMENT
16-08-2022

J U D G M E N T

RANDERA, AJ   

 In  th is  matter,  the  Appl icant  seeks  to  reg is ter  a  customary

union  between  himsel f  and  the  deceased,  M[. . . ]  M[ . . . ] .

Fur ther,  that  th is  Court  condone  such  late  reg is trat ion,  and

that  the  second  and  th i rd  Respondents  be  ordered  to  affect

such reg is trat ion.  

The  Appl icant  is  a  consul tant  business  analys is t

and  l ives  in  Centur ion.   The  deceased  was  a  senior  data

governance  manager  for  Absa  Bank.   The  Appl icant  met  the

deceased  at  the  Univers i ty  of  Johannesburg,  where  they

both  resided  in  the  univers i ty  res idence,  and  were  both

reading for  a BCom degree.

They  started  a  re lat ionship  in  and  dur ing  2009,  and

have  been  together  s ince  then.   In  2011,  the  Appl icant  and

the  Deceased  had  the ir  f i rst  chi ld ,  and  af ter  conceiving  of

the  f i rst  ch i ld,   the  Appl icant  and  the  deceased  sought  the

bless ings  of  their  respect ive  fami l ies,  and  decided  to

conclude a customary marr iage.

Dur ing  September  2012,  a  meet ing  was  held  at

which  Lobola  negot iat ions  were  conducted  and  the

respect ive  fami l ies  concluded  a  Lobola  agreement.   Th is

was  reduced  to  wr i t ing.  The  Lobola  agreement  reads  as

fol lows;
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“On  th is  day,  22  September  2012,  a t  […]

N[…] S[…],  Daveyton,  

We  the  M[. . . ]  fami ly  received  an  amount  o f

R8 700  f rom  the  T[. . . ]  fami ly  as  a  deposi t

for  the to ta l  amount of  R46  500 for  dowry.   

Amount R46 500, 

depos it  R8 700,  

R37 800.   

The balance of R37 800 is acknowledged.”

I t  is  then  s igned  by  witnesses  for  each  fami ly .   I t  is

wi tnessed  by  M  T[ . . . ]  and  S[…]  T[. . . ]  and  L[…]  E[…]  T[ . . . ]

on behal f  o f  the T[ . . . ]  family.   The witnesses for  M[. . . ]  fami ly

are FR K[…],  and A[…] Z[…].

The  Lobola  negot iat ions  culminated in  an  amount  o f

R46 500 being agreed to as a dowry.  

An  amount  o f  R14 900  was  then  paid  by  the  T[ . . . ]

family,  and which  amount  was  accepted by  the  M[. . . ]  fami ly .

The  amount  o f  R14 900  is  made  up  as  fo l lows:  The  amount

was  paid  in  two  par ts .   The  f i rs t  par t  be ing  R6  200  in

damages for  having a chi ld  out  of  wedlock.   The second part

o f  R8 700 in  respect o f  the Lobola.

The  Appl icant  s ta tes  in  his  af f idavi t  that  the

deceased was then handed over to h is  fami ly,  and that s ince

then  they  had  been  l iv ing  together  as  husband  and  wi fe  in

Centur ion, Pretor ia.
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The  Respondent ,  the  deceased’s  father,  opposes

the  Appl icat ion,  and  in  h is  a f f idavi t ,  he  states  the  basis  for

h is  opposi t ion  being  that  there  was  no  val id  ceremony,  as

the deceased was not  handed over as is  required in  terms of

the  customary  law,  and  that  the  amounts  pa id  pursuant  to

the negot iat ions were in  respect of  damages only,  and not  in

respect  o f  the Lobola.

In  addi t ion,  thereto,  I  am  referred  to  paragraph

11(13)  where in  the  Appl icant  s tates  that  in  addi t ion  to  the

marr iage by customary law,  they would a lso enter in to a c iv i l

marr iage  in  due  course.   That ,  however,  d id  not  come  to

pass.

I  am  required  to  determine  whether  or  not  the

par t ies  were  marr ied  in  terms of  the customary law and i f  so

then  to  order  “Condoning  the  la te  reg is t rat ion  of  the

customary  marr iage  entered  into  between  the  Appl icant  and

his  la te wife,  M[.. .]  M[. . . ]  (“ the deceased”). ”   

Af ter  the  deceased’s  death,  the  Appl icant  cal led  a  meet ing

of  the famil ies,  and advised the  fami l ies  that  i t  was required

by  the  ABSA  pension  fund,  wi th  whom  the  deceased  had  a

pension  and  insurance  pol icy,  to  obtain  an  order  declar ing

the  Appl icant  to  be  the  husband,  and  to  va l idate  h is

customary marr iage.

He  would  thereafter  be  able  to  obtain  the  pension
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benef i ts  accru ing to  the  deceased.  The Appl icant  s tates  that

he seeks to do so for the benef i t  o f  the ch i ldren.  

A  number  of  members  of  both  the  M[. . . ]  fami ly  and

the  T[ . . . ]  fami ly  were  present  a t  the  meet ing.   They  agreed

that  they  would  assist  the  Appl icant ,  and  to  th is  end,  the

Appl icant  was  provided  wi th  a  le t ter  s igned  by  the

Respondent , and which reads as fo l lows;

“ I  H[…]  M[. . . ]  agree  that  K[…]  C[…]  T[. . . ] ,

ID  no  […]  got  marr ied  to  my  daughter  M[. . . ]

M[. . . ] ,  ID no […]  on the 22 September 2012.

I t  was  a  customary marr iage.   S igned below

are wi tnesses.”

The  le t ter  is  then  witnessed  by  HS  M[ . . . ]  ( the  Respondent) ,

SV M[. . . ] ,  S[…] T[. . . ] ,  and M[…] Y[…] N[…].   

After  th is  meet ing,  the  Respondent  re turned  home

and  advised  h is  wi fe.   He  then  ca l led  the  Appl icant ,  and

advised  that  h is  wi fe  was  object ing  to  the  let ter,  and  that

she gave h im a  very  di f f icul t  t ime.  As  a  resul t ,  the  Appl icant

was not to  use the document.   

I t  turns  out  that  the  Respondent ’s  wife  had,  at  some  point

after  the  deceased’s  death,  appl ied  to  the  pension  fund  for

the  pens ions benef i ts  accruing  to  her  daughter  to  be  paid  to

her  notwithstanding  the  fac t  that  the  ch i ldren  of  the

deceased were l iv ing wi th  thei r  fa ther ,  the Appl icant.

The  issue  revolves  around  whether  or  not  the
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requirements  of  a  cus tomary  marr iage  have  been  met,

Sect ion 3(1) o f  the Act  sets out the requirements as fo l lows;

“ [3 ]   Requi rements  for  val id i ty  of  customary

marr iages

(1)   For  a  customary  marr iage  entered  in to

af ter  the  commencement  of  th is  Act  to  be

val id -

(a)   the prospect ive spouses -

( i )   must  both be above the age of  18 years;

and -

( i i )   must  both  consent  to  be  marr ied  to

each other under cus tomary law; and -

(b)   the  marr iage  must  be  negot iated  and

entered  into  or  ce lebrated  in  accordance

with  customary law.”

The  Respondent  contends  that  no  val id  marr iage  had  been

entered  into  as  the  deceased  was  not  ‘handed  over ’  to  the

Appl icant ’s  fami ly .   Our  Courts  have  held  the  view  that  th is

‘ requirement’  was  not  necessary  for  the  purposes  of  a  val id

customary  marr iage.   Th is  requirement  was  deal t  wi th  in  the

judgment of  Mbungela and Another v  Mkabi  and Others 2020

(1)  SA 41 (SCA),  the Court  has noted at paragraph 18;

“The  Const i tu t ional  Cour t  has  caut ioned

courts  to  be  cognisant  o f  the  fact  that

customary law regulates the l ives of people,
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and  that  the  need  for  f lexib i l i ty  and  the

imperat ive  to  faci l i ta te  i ts  development

must  therefore  be  balanced  agains t  the

value  of  legal  certa inty,  respect  for  vested

r ights,  and  the  protect ion  of  const i tut ional

r ights. [ 8 ]   The  courts  must  s tr ive  to

recognise  and  g ive  ef fect  to  the  pr inc ip le  of

l iv ing,  actual ly  observed  customary  law,  as

this  const i tutes  a  development  in

accordance  with  the  ‘spi r i t ,  purport ,  and

objects ’  of  the  Const i tu t ion  with in  the

communi ty ,  to  the  extent  consistent  wi th

adequate ly  upholding  the  protect ion  of

r ights. [ 9 ] ”

The  Court  fur ther  drew  at tent ion  to  LS  v  RL  [2018]

ZAGPJHC  613;  [2019]  1  Al l  SA  569  (GJ) ;  2019  (4)  SA  50

(GJ),  which  dealt  wi th  the  quest ion  of  the  handing  over  of  a

br ide;

“ [19]   There,  the  High  Court  he ld  that  the

custom  is  un lawful  as  i t  unfa ir ly  and

unjust ly  d iscr iminates  against  the  gender  of

the  Appl icant  as  a  woman,  and  denies  her

the  const i tu t ional  r ight  to  dign i ty  and

equal i ty,  ‘because  only  women,  a f ter

consent ing  to  enter  in to  a  customary  law
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marr iage,  are  subject  to  th is  unequal

t reatment by the custom of  handing over . ’ ”

And  at  paragraph  [21] ,  the  Court  fur ther  quotes  from

Mabuza  v  Mbatha  2003  (4)  SA  218  (C)  paras  25-26  as

fol lows;

“There  is  no  doubt  that  ukumekeza ,  l ike  so

many  other  customs,  has  somehow  evolved

so  much  that  i t  is  probably  pract ised

di f ferent ly  than  i t  was  centur ies  ago.   As

Professor  De  Vi l l iers  test i f ied,  i t  is

inconceivable  that  ukumekeza  has  not

evolved  and  that  i t  cannot  be  waived  by

agreement  between  the  part ies  and/or  their

fami l ies in  appropr ia te cases.

Fur ther  suppor t  for  the  v iew  that  Afr ican

customary  law  has  evolved  and  was  a lways

f lexib le  in  Appl icat ion  is  to  be  found  in  TW

Bennet  A  Sourcebook  of  Afr ican  Customary

Law for  Southern  Afr ica .   Professor  Bennet t

has quite forcefu l ly argued (at  194):

‘ In  contrast,  cus tomary  law  was  always

f lexib le  and  pragmat ic.   Str ict  adherence  to

r i tua l  formulae  was  never  absolute ly

essent ia l  in  c lose-kn i t ,  rura l  communit ies,

where  certainty  was  nei ther  a  necessi ty ,
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nor  a va lue.  So,  for  instance, the ceremony

to ce lebrate a man’s second marr iage would

normal ly  be  s impl i f ied;  s imi lar ly ,  the

wedding  might  be  abbreviated  by  reason  of

pover ty  or  the  need  to  expedi te  matters

[because of a pregnancy or  e lopement. ] ’ ”

At  paragraph 25 of  Mbungela ,  Honourable Maya states that ;

“ I t  is  important  to  bear  in  mind  that  the

r i tua l  of  handing  over  of  a  bride  is  s imply  a

means  of  int roducing  a  br ide  to  her  new

fami ly  and  s igni fy  the  star t  o f  the

matr imonial  consort ium. [ 1 6 ] ”

Just ice Maya cont inues at [27];

“The  importance  of  the  observance  of

t radi t ional  customs  and  usages  that

const i tute  and  def ine  the  provenance  of

Afr ican  cul ture  cannot  be  understated.

Nei ther  can  the  value  of  the  custom  of

br ida l  t ransfer  be  denied.   But  i t  must  a lso

be  recognised  that  an  inf lexib le  rule  that

there  is  no  val id  customary  marr iage  i f  just

th is  one  r i tual  has  not  been  observed,  even

i f  the  other  requi rements  of  Sect ion  3(1)  of

the  Act ,  especial ly  spousal  consent ,  have

been  met,  in  c i rcumstances  such  as  the
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present  ones,  could  y ield  untenable

resul ts .”

The Court  cont inued at  [30] ;

“ [30]   To  sum  up:  the  purpose  of  the

ceremony  of  the  handing  over  of  a  br ide  is

to  mark  the  beginning  of  a  couple ’s

customary  marr iage  and  in t roduce  the  br ide

to  the  groom’s  fami ly .   I t  is  an  important ,

but  not  necessar i ly  a  key  determinant  o f  a

val id  customary  marr iage.   Thus,  i t  cannot

be  p laced  above  the  couple’s  c lear  vol i t ion

and in tent  where,  as  happened in  th is  case,

the ir  fami l ies ,  who  come  f rom  di f ferent

ethnic  groups,  were  invo lved  in ,  and

acknowledge  the  formal isat ion  of  the ir

matr imonial  par tnersh ip,  and did  not  speci fy

that  the  marr iage  would  be  val idated  only

upon br idal  t ransfer. ”

In  the  present  matter,  the  part ies  l ived  together  pr ior  to  the

date  of  the  Lobola  negot iat ions and customary  marr iage and

thereaf ter  as  husband  and  wi fe .  They  had  a  second  chi ld ,

and  cont inued  to  l ive  together  unt i l  the  deceased’s  death.

Their  act ions ,  c lear ly  ind icate  that  the  intent ions  were  at  a l l

t imes to be marr ied.

The  Respondent  ra ises  fur ther  issues  in  argument,  and
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states  that  the  Appl icant ,  on  his  version,  intended  to  be

marr ied  by  c iv i l  law,  and  not  customary  law,  however  the

evidence  in  th is  regard  in  the  af f idavi ts  are  contrary  to  th is

new defence ra ised by the Respondent  in argument.

The  Respondent  does  not  d ispute  the  contents  of  the  le t ter

marked  LCL1,  but  merely  states  h is  wi fe  ob jected  to  him

giv ing the le t ter  and that  the Appl icant  should not use i t .

The  fact  that  they  l ived  together ,  bore  two  ch i ldren,

and  together  wi th  the  Respondent ’s  let ter  conf i rming  the

marr iage  of  the  Applicant  to  the  deceased  leads  one  to  the

overwhelming  conclusion  that  the  part ies  intended  to  be

marr ied  to  be  each  other ,  and  d id  in  fact  do  so  at  the

marr iage ceremony on 22 September 2012

According ly ,  the  marr iage  between  the  two  par t ies

is  va l id.   In the instance, I  make the fo l lowing order:

[1]   Condoning  the  late  regist ra t ion  of  the

customary  marr iage  entered  into  between  the  Appl icant  and

his late wi fe ,  M[. . . ]  M[. . . ] ,  the deceased.

[2]   That  the  Respondent  is  to  pay  the  costs  of  the

Appl icat ion.

[3]   The  second  and  th i rd  Respondent  are  hereby

ordered  to  register  the  customary  marr iage  of  the  Appl icant

to the deceased.

-  -  -  -  -  -  -  -  -  -  -  -
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…………………………

RANDERA  AJ

Acting Judge of the High Court              

Gauteng Division, Johannesburg

DATE  :   ……………….



CASE NUMBER-initials 0 JUDGMENT
YEAR-MONTH-DAY


