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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  024114/2024

DATE  : 14-03-2024 

In the matter between

NOMPUMELELO NENE Appl icant 

and

NATIONAL LOTTERIES COMMISSION Respondent

J U D G M E N T EX TEMPORE

WILSON,  J  :    The  appl icant ,  Ms.  Nene,  is  the  f i rs t

respondent 's  company secretary.  

She  was  suspended  f rom  that  ro le  on  18  November

2022.  A  d isc ip l inary  enquiry  was  inst i tu ted  against  her  in

February  2023.   On 20 November  2023,  the  la test  version  of

the  charge  sheet  was  proffered  agains t  her.   The

disc ip l inary  enquiry  is  due  to  lead  ev idence  on  26  March

2024.
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That  is  just  over  a  week  from  now.   Ms  Nene  now

approaches  me  for  rel ie f  effect ively  stay ing  the  cont inuance

of that enquiry on that  date.  

There  are  a  number  of  proceedings  being  taken  by

Ms Nene that  form a backdrop to  th is  appl icat ion. 

One  of  these  proceedings  is  a  review  of  cer ta in

adverse  f ind ings  made  agains t  her  by  the  Auditor  Genera l ,

which  is  pending  before  the  Pretor ia  High  Court .   Another  is

a  compla int  pending  before  the  Commission  on  Conci l iat ion,

Mediat ion and Arb it rat ion (CCMA).

Dur ing  the  course  of  argument,  however,  i t  became

clear  to  me  that  ne i ther  o f  these  proceedings  are  rea l ly  the

basis  on which Ms Nene now moves her  appl icat ion.  

The  so le  basis  ident i f ied  by  Mr  Alcock,  who  in i t ia l ly

appeared  for  Ms  Nene,  and  again  by  Ms  Nene  who  gave

submiss ions  on  her  own  behalf  a f ter  Mr  Alcock  wi thdrew

during  rep ly ing  argument,  is  that  Ms  Nene  fears  that  the

disc ip l inary  inqui ry  is  so  ta in ted  by  natural  in just ice  and

i l legal i ty,  that  i ts  outcome is  a foregone conclus ion.   

Ms  Nene  fu l ly  expects  to  be  d ismissed,  and  to  lose

her  job  and  her  l ivel ihood  as  a  resul t  o f  that  d ismissal .   Ms

Nene  has  not  yet  lost  her  l ive l ihood,  because  she  cont inues

to  be  on  fu l l  pay  dur ing  the  currency  of  her  suspension  and

the disc ip l inary enquiry.   

But  i t  is  the fear  that  once she is  d ismissed at  some

10

20



024114/2024-bdp 3 JUDGMENT
14-03-2024

future  date,  that  she  wi l l  lose  her  benef i ts  and  her  job  that

animates  th is  appl icat ion  and  that  loss  is  in  Ms  Nene's  mind

a foregone conclusion.  

The  test  for  the  Court 's  intervent ion  in  the

proceedings  of  a  domest ic  t r ibunal  o f  any  sort  is  c lear.

There  must  be  except ional  c i rcumstances.  Those

except ional  c i rcumstances,  in  my  view,  must  be  such  that

the proceedings in  which  the Court  is  asked to  in tervene are

so  ta inted  by  unfairness  or  i l legal i ty  that  the  appl icant

should no longer be subjected to them.

In  th is  case,  that  test  over laps  wi th  the  operat ive

part  o f  the  tes t  for  urgency.   The  operat ive  par t  of  the  test

for  urgency,  in  th is  case,  is  that  the  appl icant  wi l l  not

receive  substant ia l  redress  i f  she  has  to  pursue  her  case  in

the ord inary course.

I t  fo l lows  that  i f  Ms  Nene  is  correct  and  the

outcome of  her  d isc ip l inary  inqui ry  is  a  foregone conclusion,

on  the  bas is  that  the  proceedings  against  her  are  so  ta inted

by  unfa irness  or  i l legal i ty  that  she  should  not  have  to

subject  herse l f  to  them,  then  th is  matter  is  urgent,  because

the  cont inuance  of  the  d isc ip l inary  enquiry  is  a  l i t t le  under

two weeks away.   And as  Ms Nene herse l f  po inted  out ,  there

is  a  lo t  to  do between now and then to  prepare hersel f  for  i t .

There  is  no  prospect  of  her  being  able  to  stay  the  inqui ry

except  through an urgent  appl icat ion. 
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The  sole  quest ion  before  me,  then,  at  least  for  the

purposes  of  deciding  whether  or  not  th is  matter  is  urgent ,  is

real ly  whether  the  case  that  Ms  Nene  presses,  that  the

outcome  of  the  enquiry  is  a  foregone  conclusion,  has  any

support  in  the  facts  that  have  been  pleaded  and  proved

before me.

I t  is  p la in  to  me on  the  papers  that  there  is  no  such

support  for  Ms  Nene's  apprehensions  to  be  found  on  the

facts  of  th is  case.   There  is  no  basis  la id  in  the  founding  or

reply ing  papers,  to  suggest  that  the  disc ip l inary  inquiry  to

which  Ms  Nene  is  to  be  subjec t,  is  unfa ir  or  unlawfu l  in  any

respect  –  le t  a lone  a  basis  on  which  I  could  conclude  that  i t

is  so  unfair  and  so  unlawfu l  that  I  must  intervene  now  to

prevent  Ms Nene f rom being subjected to i t .   

Ms Nene,  I  th ink  honest ly  and  in  good  fa i th ,

be l ieves  that  she  is  being  subjected  to  s igni f icant

unfa irness.  In  the  course  of  arguing  her  case  in  reply,  she

l is ted  some  of  what  she  thought  were  the  i r regular i t ies  that

have  been  committed  by  the  inqui ry.   These  consis t  in  the

main  of  the  inquiry 's  refusal  to  accede  to  her  requests  for

informat ion.  Ms  Nene  a lso  compla ins  of  the  disc ip l inary

inquiry ’s  d ismissal  of  a  number  of  appl icat ions  in  l imine  that

she has brought.

As  apprehensive  as  these  events  may  make

Ms Nene  fee l,  they  do  not  in  my  v iew  r ise  to  the  standard
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required  for  me  to  intervene.   There  are  in  other  words  no

except ional  c i rcumstances in  th is  case.   There  are  instead a

number  of  pre-hear ing  skirmishes  in  which  Ms  Nene  has

been substant ia l ly  unsuccessfu l .   

There  is  no  basis  for  me to  f ind  that  Ms Nene's  lack

of  success  in  convinc ing  the  inquiry  of  her  v iews,  means

that  evidence  cannot  be  fa ir ly  led  against  her  and  that  she

wi l l  be pre judiced in  any way when the ev idence commences

on 26 March.   

For  al l  those  reasons  i t  seems  to  me  that  th is

matter  cannot  be  urgent  and  that  i t  fa l ls  to  be  st ruck  from

the ro l l .   

I  leave  aside  the  quest ion  of  whether  I  have

jur isd ic t ion  over  the  c la im  at  a l l .  I t  seems  to  me  that

Ms Nene's  c la im  not  having  been  pleaded  in  contract

depr ives  the  h igh  cour t  of  jur isdic t ion  on  the  meri ts .   But  I

have  assumed,  as  I  bel ieve  I  am  required  to  do,  that  I  do

have  jur isd ic t ion  and  that  there  is  mer i t  in  Ms  Nene's  c la im,

in order  to  decide the issue of  urgency.   

However,  for  the  reasons  I  have  given,  because

there are  no except ional  c i rcumstances in  th is  case,  there is

a lso no urgency.   The matter  wi l l  be st ruck  from the ro l l .

I  turn  to  the  quest ion  of  costs.  By  anybody's

reckoning,  th is  l i t igation  has  not  been  wel l -conducted.   The

pract ice  d i rect ives  of  th is  Court  have  been  ignored.
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Ms Nene  has  been  permi t ted  by  her  a t torneys  to  prosecute

her  case  on  an  urgent  basis  in  the  absence  of  an  al legat ion

of any pr imary fac ts that  could suppor t  a c la im of  urgency.

The  respondents  have  been  pre jud iced  by  Ms  Nene

and by  her  at torney 's  ins is tence that  the  matter  be  heard  on

this week's  urgent  ro l l ,  as opposed to the urgent ro l l  for  next

week,  at  which  t ime  Ms Nene's  urgency,  i f  she  had  i t ,  would

st i l l  have been preserved.

In  addi t ion,  the  aff idavi ts  in  th is  case,  which  I  can

only  assume  have  been  sett led  by  Ms  Nene's  at torneys,

make reck less al legat ions wi thout  factua l  foundat ion.

Fina l ly,  Ms  Nene's  at torneys  did  not  appear  today.

Mr Alcock,  who  was  instructed  to  act  on  her  behal f  unt i l  he

had  to  wi thdraw,  was  le f t  to  press  the  case  on  h is  own.   He

was  required  on  severa l  occasions  to  take  instruct ions

direct ly  f rom Ms Nene and was  u lt imately  lef t  with  no  choice

in  the  absence  of  Ms  Nene's  at torneys,  but  to  withdraw  and

al low  Ms  Nene  to  press  her  case  in  the  way  she  thought

best .   Taken cumulat ively,  th is  conduct  is  pr ima fac ie  wor thy

of censure.  

Attorneys  are  not  post  boxes.  They  contract  with  a

member  of  the  publ ic  on  the  basis  that  they  wi l l  prov ide

legal  services.   Where  those  legal  serv ices  require

advocacy,  i t  is  the  at torney,  and  not  the  c l ient,  that  br iefs

the  advocate  and  i t  is  the  at torney  wi th  whom  the  advocate
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has that br ie f ing re la t ionship.   

An  at torney  that  a l lows  hyperbol ic  c la ims  to  be

made  in  order  to  get  in to  urgent  court  and  then  abandons

thei r  c l ient  dur ing  the  hear ing,  in  c i rcumstances  where  i t

must  a t  least  have  been  foreseeable  that  Ms  Nene  would

want  to  be  fu l ly  invo lved  in  the  argument  of  the  case  pr ima

facie misconducts themselves.  

Ms.  Nene’s  at torney’s  fa i lure  to  at tend  the  hear ing

placed Mr Alcock in  an in tolerable posi t ion.

This  conduct  cal ls  for  an  explanat ion  and  i f  i t  is  not

expla ined,  i t  ca l ls  for  censure.   For  a l l  those reasons I  make

the fo l lowing order  –

1. The  appl icat ion  is  st ruck  from  the  ro l l ,  for  want  of

urgency.

2. The appl icant ’s  at torneys are inv i ted to  show cause,  on

aff idavi t ,  supplemented,  i f  necessary,  by  wr i t ten  legal

submiss ions,  by  no later  than 28 March 2024,  why they

should  not  bear  the  costs  of  th is  appl icat ion  de  bonis

propr i is ,  on  the  scale  as  between  attorney  and  c l ient ,

inc lud ing the costs of  two counsel .

3 . The  f i rst  respondent  may,  i f  so  advised,  submit

aff idavi ts,  wr i t ten  legal  argument,  or  both,  in  response

to  the  mater ia l  submit ted  in  terms  of  paragraph  2

above, by no la ter than 11 Apri l  2024.
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…………………………

WILSON, J
JUDGE OF THE HIGH COURT 

14 March 2024
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