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KARAM AJ  :    

 

1 . The  appeal  in  th is  matter  was  argued  on  20  February  2024.

Mr  Giss ing  appeared  for  the  appel lant  and  Ms  Kau

represented the state.  
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2. The  appel lant  appl ied  for  bai l  which  was  opposed  by  the

State and refused on 10 November 2022.   

3 . This  is  an appeal  against  such refusal  o f  bai l .

4 . The  appel lant ,  accused  1  in  the  t r ia l ,  is  charged  in  the

Randfonte in  Regional  Court  wi th  robbery  wi th  aggravat ing

circumstances  and  with  d ischarging  h is  f i rearm  in  a  publ ic

p lace.

4.1   In essence i t  is  a l leged that the appel lant  and his

       co-accused robbed or h i jacked the complainant of  the

       la t ter ’s  motor  vehic le,  and that the appel lant  f i red a shot

       into  the  a i r  to  fr ighten  off  the  complainant  and  make

good 

       h is escape in  the la t ter ’s  vehic le.

4.2   The appel lant  is  a JPMD off icer and the complainant ,  an

       SAPS Off icer.  

4.3   I t  was  common  cause  at  the  hear ing,  that  the  hi jack ing

of

       the vehic le was a Schedule 6 offence and the bai l  

       appl icat ion proceeded that  basis .



5. I  wi l l  proceed  to  set  out  the  legal  pr inc ip les  and  thereafter

deal  wi th  the submiss ions made and the meri ts .

5.1   I t  is  t r i te that  in bai l  appl icat ions fa l l ing under  Schedule

      6 ,  an accused is burdened wi th  an onus to  sat is fy the   

      Court  that  except ional  c ircumstances ex is t ,  which,  in the

      interests of  just ice, permi t  h is  re lease on bai l .

Section  60(11)(a)  of  the  Criminal  Procedure  Act  51  of

1977(“CPA”)  prov ides  that  where  an  accused  is  charged

with  an offence referred  to  in  Schedule  6,  the  Court  shal l

order  that  the  accused  be  deta ined  in  custody  unt i l  he  is

deal t  wi th  in  accordance  wi th  law,  unless  the  accused,

having  been  g iven  a  reasonable  opportuni ty  to  do  so,

adduces  evidence  which  sat is f ies  the  Court  that  the

interests  of  just ice permit  h is  re lease.

5.2    An  appeal  against  the  refusal  of  bai l  is  governed  by

section 65(4) of  the CPA ,  which prov ides:

   "A  court  or  judge  hear ing  the  appeal  shal l  not

set  as ide  the  decis ion  against  which  the  appeal

is  brought,  un less  such  cour t  or  judge  is

sat isf ied  that  the  decis ion  was  wrong,  in  which

event  the  court  or  judge  shal l  g ive  the  decis ion



which  in  i ts  or  h is  opinion  the  lower  court  shal l

have given.”  

5.3 The  approach  of  a  court  hear ing  a  bai l  appeal

is

 t r i te .  In  State v Barber  1979(4) SA 218(D) at

 220 E-H i t  was stated:

" I t  is  wel l  known  that  the  powers  of  th is  cour t

are  largely  l imi ted  where  the  matter  comes

before  i t  on  appeal  and  not  as  a  substant ive

appl icat ion  for  ba i l .   This  cour t  has  to  be

persuaded  that  the  magistrate  exerc ised  the

discret ion which he has,  wrongly.   

Accord ing ly,  a l though  th is  court  may  have  a

di fferent  v iew,  i t  should  not  subst i tu te  i ts  own

view  for  that  of  the  magistrate  because  i t

would  be  an  unfai r  inter ference  wi th  the

magist ra te 's  exerc ise  of  h is  d iscret ion.  I  th ink

i t  should  be  st ressed  that,  no  matter  what  th is

cour t ’s  own  v iews  are,  the  real  quest ion  is

whether  i t  can  be  sa id  that  the  magis trate  who

had  the  d iscret ion  to  grant  ba i l ,  exercised  that

d iscret ion wrongly”.

5.4 In  State  vs  Porthern  and  Others  2004(2)  SACR



242(C) ,  

in  regard  to  the  appeal  court ’s  r ight  to  in terfere  wi th  the

discret ion  of  the  court  a  quo  in  re fus ing  bai l ,  i t  was

stated:

"When  a  d iscret ion. . .  is  exerc ised  by  the  cour t

a  quo,  an  appel late  court  wi l l  g ive  due

deference  and  appropr iate  weight  to  the  fact

that  the  court  or  t r ibunal  of  f i rs t  instance  is

vested  wi th  a  discret ion  and  wi l l  eschew  any

incl inat ion to  subst i tute  i ts  own decis ion,  unless

i t  is  persuaded  that  the  determinat ion  of  the

cour t  or t r ibunal of  f i rst  ins tance was wrong” .

6. At  the  bai l  hear ing,  the  ev idence  of  the  appel lant  was  by

aff idavi t .  Ora l  ev idence  of  the  invest igat ing  off icer  in  the

matter was tendered by the State.

7. The  judgment  o f  the  cour t  a  quo,  in  i ts  re fusal  o f  ba i l ,

unfortunately  fa i ls  to  speci f ica l ly  deal  wi th  re levant  factors,

pertain ing  to  the  appel lant ,  inter  a l ia ,  the  st rengths  or

otherwise  of  the  State ’s  case  against  h im,  whether  or  not  he

is  a  f l ight  r isk,  the  possible  sentence  he  is  fac ing  and  other

such factors.



The  fa i lure  to  do  so  does  not ,  however,  d isqual i fy  or  prevent

th is  Court  f rom  cons ider ing  such  fac tors.  Counsel  for  the

appel lant  conceded  th is.  The  Court  wi l l  deal  therewith  here in

below.

8. I t  was  submit ted  on  behal f  of  the  appel lant ,  that  the  learned

Magist ra te  had  erred  in  deal ing  wi th  the  appl icat ion  under

Schedule  6  and  that  same  ought  to  have  proceeded  under

Schedule 1.

The  reasons  therefor,  so  i t  was  submit ted,  were  that

accord ing  to  the  evidence  of  the  Invest igat ing  Off icer,  the

video  footage  revealed  that  the  appel lant  was  a lready  in

possession  of  the  vehic le  when  the  compla inant  approached.

The appel lant  then ex i ted  the  sto len  vehic le ,  f i red  a  shot  into

the  air  to  scare  off  the  compla inant ,  and  having  successfu l ly

done  so,  re-  entered  the  vehic le  and  drove  off .  Accord ing ly,

and  a lready  having  sto len  the  vehic le  and  been  in

possession  thereof ,  there  was  no  robbery  wi th  aggravat ing

circumstances,  the  product ion  of  the  f i rearm and  f i r ing  of  the

shot  serv ing  to  enable  the  appel lant  to  retain  the  a l ready

sto len motor  vehic le.

        Reference  was  made  to  l ines  15-25  of  the  case  l ines

transcr ip t  

        004-37.



8.1 This Cour t  is  o f  the v iew that  there is  no mer i t  in th is  

submission,  for  the fo l lowing reasons:

The  appel lant ’s  legal  representat ive’s  concession  at  the

bai l  hear ing  (see  case  l ines  t ranscr ip t  004-3  l ines  15-

17) ,  that  th is  was  a  Schedule  6  hear ing,  is  not  a  reason

for  the re jec t ion of  th is submiss ion.

8.2 First ly,  i t  is  not  c lear  that  counsel ’s in terpretat ion of 

the  ev idence  as  to  what  exact ly  t ranspired,  is  correct ,

regard  being  had  also  to  the  ev idence  of  the

invest igat ing  off icer  as  contained  in  case  l ines

transcr ipt  004  -39  at  l ines  14  –  24,  which  suggests  the

contrary.

8.3  Secondly,  and  more  important ly,  i t  is  t r i te  that  the  cour t

ought  not  to  compartmental ize  or  look  at  d i fferent

segments  of  the  evidence  in  isolat ion  or,  but  rather  to

consider  same in  i ts  total i ty  or as a whole.

       The learned author  CR Snyman in his text Criminal  Law (6 t h

       Edit ion)  def ines the cr ime of  robbery as  thef t  o f  proper ty  by 

       un lawful ly and in tent ional ly  us ing 

(a) v io lence to  take the proper ty  f rom somebody else;  or

(b) threats of  v io lence to induce the possessor of  the  



    proper ty to  submit  to the tak ing of  the proper ty.

       The e lements of  the cr ime are:

(a) the thef t  of  property;

(b) through  the  use  of  e i ther  v io lence  or  threats  of

v io lence;

(c)     a causal  l ink  between the v io lence and the tak ing of the

    proper ty;

(d) unlawfulness;  and 

(e) intent ion

       The  learned  author  goes  on  to  state  at  pg  509  paragraph  6

that

       the premise is that  the vio lence must precede the tak ing,  and

       that  robbery is not  committed i f  the vio lence is used to re ta in 

       a  th ing al ready sto len or to  faci l i tate escape.  I f  th is  happens,  

       the perpetrator commits theft  and assaul t .  

           However,  th is genera l  ru le that  the vio lence must  

           precede the taking is  qual i f ied and robbery may 

           be commit ted in  c ircumstances where the v io lence 

           fo l lows the complet ion of the thef t .  Th is  occurs where

           having regard to  the t ime and place of  the perpetrator ’s  act,

           there is  such a close l ink between the theft  and the vio lence



           that they may be regarded as connect ing components of  one 

           and the same act ion.

       See S v Yolelo 1981 (1) SA 1002 (A)  at  page 1015.

       S v Nteco 2004 (1) SACR 79 (NC) at page 84.

8.4 Accord ing ly,  and  even  were  th is  Cour t  to  accept

counsel ’s  interpretat ion  as  to  what  occurred,  the

appel lant ’s conduct  c lear ly const i tutes robbery.

8.5  Regarding the other  submiss ions:

                Whi ls t  there appears  to  have been no ident i f icat ion   

                parade conducted or  fac ia l  compar ison evidence

                tendered at  the bai l  hear ing,  the evidence of the

                invest igat ing off icer is  such that  very short ly  a f ter 

                the h i jack ing, the appel lant  is  apprehended dr iv ing 

                the robbed vehic le.

                Given what is  s ta ted above by  the learned author,   

                i t  is i r re levant whether  the complainant ’s  vehic le 

                was taken forceful ly  f rom h im at gunpoint  or 

                whether  the complainant ran away af ter  the 

                was f i red. I t  is  fur ther i r re levant  that the compla inant  

                was not  assaul ted and/or  pointed wi th  the f i rearm. 

                There is fur ther  no mer i t  in  the submiss ion that  the

                complainant  was not  threatened wi th  the f i rearm.  



                The mere product ion of  the f i rearm by the appel lant,  let

                a lone the discharge of  a  shot ,  suff ic ient ly  const i tutes a

                threat  of  v io lence.

9 This  Cour t  is  aware  that  there  is  no  onus  on  a  bai l  appl icant  to

d isc lose  his  defence  or  to  prove  his  innocence.  Further,  that

the  Court  hear ing  the  appl icat ion  or  th is  Court  o f  appeal ,  is  not

required  to  determine,  in  such  appl icat ion  or  appeal ,  the  gui l t

or  innocence of  the accused.  That  is the task of  the t r ia l  court .

10 Regard ing the st rength of the State’s case:

10.1 I t  is  common cause that  the appel lant  was in possession

        of  the  complainant ’s  h i jacked  vehic le  very  short ly  af ter

the 

        h i jacking in  the ear ly  hours of  the morn ing and at  the t ime

        the appel lant  was apprehended.

10.2 What  is  s ignif icant  is that the appel lant  g ives no

       explanat ion as to  why he was in possess ion of or  h is

       presence in the robbed vehicle.

10.3 Counsel  for  the appel lant conceded that  the appel lant

       faced di ff icul t ies in  th is regard.



10.4 And  th is ,  apar t  f rom  the  invest igat ing  off icer ’s  evidence

that  there  is  v ideo  footage  of  the  robbery,  depict ing  the

appel lant  as  the  perpetrator ;  that  one  of  the  two  cel lu lar

te lephones  found  in  the  appel lant ’s  pants  pocket

belonged  to  the  compla inant ;  that  the  appel lant ’s  serv ice

pis tol  together  wi th  an  empty  cart r idge  (presumably  that

f i red  by  the  appel lant  in to  the  ai r  causing  the

compla inant  to  run  away) ,  was  recovered  on  the  front

passenger  seat  o f  the robbed vehic le.   

10.5 From  the  aforesaid,  i t  would  appear  that  indeed,  the

State has an overwhelming case against  the appel lant .

11 Regard ing  the  possible  sentence the  appel lant  faces  should  he

be convicted:

11.1 The appel lant has been charged wi th  robbery wi th  

       aggravat ing ci rcumstance,  read wi th  the provis ions of

       Sect ion 51(2) of  the Cr iminal  Law Amendment Act  105 of  

       1997 ( ‘ ’ the min imum sentence legis lat ion”) .

11.2  Should  he  be  convicted  he  faces  a  min imum  sentence  of

15 

       years imprisonment .  The minimum sentence leg is la t ion 

       fur ther empowers a magistrate to impose up to  an 

       addi t ional 5 years impr isonment.  Given the aggravat ing 



       factors and in part icular  the fact  that  the appel lant is  a 

      person whose duty i t  is  to  combat cr ime and not  part ic ipate

      there in ,  there  is  a  possibi l i ty  that  he  may  receive  a

sentence 

      of  more than 15 years on th is count  a lone.

12 Regard ing  the  issue  as  to  whether  the  appel lant  wi l l  stand  his

t r ia l :

    12.1 I t  is  apparent f rom the ev idence of the invest igat ing 

           off icer  that  subsequent  to  the robbery,  a high speed

           car  chase ensued wi th  JPMD off icers pursu ing the 

           appel lant in  the hi jacked vehic le  for  some 4 k i lometres 

           pr ior  to the appel lant  stopping.  Fur ther,  that  a f ter  the   

           appel lant stopped the hi jacked vehicle he quick ly    

           a l ighted therefrom and t r ied to  f lee.  He was apprehended

           by a JPMD off icer  and then   taken back to  the vehic le.

12.2 The aforesaid evidence purpor ts  to demonstrate 2 

            occasions where the appel lant at tempted to evade 

            just ice,  thereby rendering him a f l ight r isk.

13   The Court  has considered the other submiss ions made on  

  behal f  o f  the appel lant  and f inds  no mer i t  in  same.



14 Having  regard  to  al l  of  the  aforegoing,  th is  Court  cannot  f ind

faul t  wi th  the f inding of  the Court  a quo to refuse bai l .

In th is  resul t ,  the appeal  against the refusal of  ba i l  is  d ismissed.

                                                                       _______________________________

                                                                       WA KARAM 

                                                                      ACTING JUDGE OF THE HIGH COURT
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