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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, JOHANNESBURG

CASE NO:  015457/2024

DATE  :  01-03-2024

In the matter between

CHOPPIES SUPERMARKETS (SA) (PTY) LIMITED Appl icant

and

HERIOT PROPERTIES (PTY) LIMITED Respondent

EX TEMPORE JUDGMENT

Per GILBERT, AJ  :    

-   -  -  -  -  -  -  -  -  -  -  -

The appl icant  seeks to  v ind icate rack ing and shelv ing that  is

s i tuated  in  premises  in  Denver .    I t  does  so  on  an  urgent

basis .   The  contended  for  bases  for  the  urgency  is  that  the

appl icant  has  so ld  that  shelv ing  and  should  i t  be  unable  to

v indicate the shelv ing i t  wi l l  lose the sale and i ts benef i ts .  

The  respondent  resists  the  urgent  appl icat ion  on  two
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pr imary  grounds.    The  f i rs t  pr imary  ground  is  that  the

matter  is  not  suf f ic ient ly  urgent  for  i t  to  be  enro l led  in  the

urgent  cour t  for  hearing  by  me.   The  second  pr imary  ground

is  that  a l though  the  appl icant  may  have  been  the  owner  of

the  shelv ing,  the  shelv ing  has  acceded  to  the  immovable

property  upon  which  i t  was  erected  and  therefore  the

appl icant  is  no  longer  the  owner  of  that  shelv ing.   Of

course,  i f  there  has  been  accession,  then  the  appl icant

would  no  longer  be  the  owner  and  i t  must  fa i l  in  i ts

v indicatory c la im. 

Mr  Math iba  for  the  respondent  made  persuasive

submiss ions  as  to  why  the  matter  may  not  be  suff ic ient ly

urgent  for  i t  be  enrol led,  both  in  re lat ion  to  the  urgency  of

the  matter  i tsel f  and  sel f -created  urgency  and  by  way  of

whether  the  appl icant  wi l l  be  af forded substant ia l  redress  at

a hear ing in due course.  

On  the  other  hand,  the  matter  is  r ipe  for  hear ing.   A  fu l l  set

of  a f f idav its  has been del ivered as  have heads of  argument.

Ful l  argument  has  been  made  by  counsel .    No  prejud ice  is

contended  for  by  the  respondent  should  the  matter  be

determined  in  the  urgent  cour t .   I t  is  so  that  the  respondent

was  p laced  under  truncated  t ime  per iods  to  produce  an

answering  af f idavi t ,  but  i t  has  done  so.   As  the  matter  is

r ipe  for  hear ing  and  I  f ind  mysel f  in  a  posi t ion  to  hear  the

matter  on  i ts  mer i ts,  i t  cannot  be  in  the  interes t  o f  just ice
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and  court  admin is trat ion  general ly  to  now  burden  another

court  wi th  the mat ter  i f  th is  court  is  in  a  posi t ion to deal  wi th

i t .   Of  course,  I  am  not  obl iged  as  the  urgent  cour t  to  hear

the  matter  s imply  because i t  is  r ipe  for  hear ing as  I  do  have

a  d iscret ion  not  to  enro l  the  matter  on  my urgent  ro l l  should

I  form  the  v iew  that  i t  was  not  suf f ic ient ly  urgent  to  just i fy

i ts  enrolment .   But  i t  does not fo l low that  i f  the matter is r ipe

for  hear ing but  there are  ser ious concerns as  to  the  urgency

aspect of  i t  that  I  have no d iscret ion to  hear i t .  

I t  is  in  the  interest  o f  the  par t ies  themselves,

inc luding  the  respondent ,  that  the  matter  should  be

determined  sooner  rather  than  later .   There  can  be  no

legal ly  cognisable  prejud ice  to  the  respondent  i f  the  matter

is  heard  sooner  rather  than  later .   I f  what  the  respondent

seeks  is  to  de lay  the  l i t igat ion  and  to  then  benef i t  f rom that

delay  in  l i t igat ion,  that  benef i t  can  hardly  const i tu te  legal ly

cognisable  pre judice.    In  a  per fect  wor ld ,  a  case  should  be

able  to  be  heard  as  soon  as  possib le.   And  so  should  a

court  f ind  i tsel f  in  the  for tunate  posi t ion  that  i t  can

determine the  matter  sooner  rather  than la ter,  then i t  should

do so,  in i ts  d iscret ion, as a s tep c loser to  that  perfect wor ld

of l i t igat ion.   

I  do  not  suggest  that  the  respondent  de l iberate ly

raises  the  issue  of  urgency  to  c reate  delay  for  i ts  own

benef i t .   As  I  have  said,  Mr  Math iba  has  made  forceful
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arguments  as  to  why  the  matter  should  perhaps  not  be

enrol led  on the  urgent  court  ro l l .   I  therefore  in  no  way  fau l t

the  respondent  for  ra is ing  urgency  and  at tr ibute  no  mala

f ide  to  i t  in  standing  steadfast  that  the  matter  is  not  urgent,

and  should  not  be  enro l led.    The  point  I  wish  to  make  is

that  i f  the  matter  can  be  deal t  wi th  expedi t iously ,  and  there

is  no  prejud ice  to  the  respondent ,  then  i t  should.  The

respondent  should  not  be  permit ted  to  c ry  foul  because that

happens.  

Mr  Louw  SC  who  appeared  for  the  appl icant  wi th  h is

jun ior  Mr  Desai  reminded  me  that  that  requirement  o f

urgency is  actua l ly  a  threshold requirement,  a  determinat ion

of  which  would  then  resul t  in  a  decis ion  as  to  whether  the

matter  is  to  be  enro l led  in  the  urgent  court .   Th is  is

demonstrated,  for  example,  by  the  appropr iate  order  be ing

to  st r ike  a  matter  f rom the  rol l  i f  i t  is  not  urgent,  rather  than

to  dismiss  i t .   Whether  to  enro l  a  matter  on  a  cour t  ro l l  fa l ls

wi th in  the  domain  of  a  court ’s  inherent  jur isdict ion  in

relat ion  to  the  regulat ion  or  conduct  of  i ts  own  court ,  and

entai ls  an  exercise  of  d iscret ion.   And  i f  the  court  f inds  that

i t  w i l l  permit  a  mat ter  to  feature  on  i ts  ro l l ,  notwi thstanding

ser ious concerns about  urgency,  that  is  a  matter  fu l ly  with in

i ts  domain in the conduct o f  i ts own cour t .   

As  I  am  in  a  posi t ion  to  determine  th is  matter  and  as

no  legal ly  cognisable  pre judice  has  been  ra ised  by  the
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respondent ,  I  exercise  my  discret ion  in  enro l l ing  the  matter

on  the  urgent  court  ro l l .   Th is  obviously  must  not  be  taken

as a l icense,  or  as a precedent ,  to  enro l mat ters that  are not

urgent  and  is  no  way  to  be  seen  as  a  deviat ion  f rom  the

long-s tanding  pract ices  as  are  often  repeated  as  to  what  is

required of  an appl icant in urgent court  proceedings.   

Turn ing  then  to  the  meri ts  of  the  matter .   Mr  Math iba

to  his  credi t  conf ined his  argument  on  the  mer i ts  to  the  real

issue  in  the  matter,  which  is  whether  the  shelv ing  has

acceded to the immovable property.   

I  was  referred  to  the  decis ion  of  Unimark  Dist r ibutors

(Pty)  L imited  v  Erf  94  Si lvertondale  (Pty)  L imi ted  1999  (2)

SA  986  (T)  where  three  factors  are  ident i f ied  as  being

relevant,  namely  the  nature  of  the  ar t ic le,  the  manner  of  i ts

annexat ion  and  the  in tent ion  of  the  owner  of  the  annexed

art ic le  at  the  t ime  of  annexat ion.   The  judgment  further

points  out  that  these  factors  are  not  independent  of  each

other ,  and  part icular ly  that  the  f i rst  two  factors  are  not

independent  o f  the  intent ion  aspect  o f  the  test  and  that  the

intent ion  is  to  be  determined  in  the  context  o f  a l l  re levant

facts.   The  judgment  also  points  out  the  importance  of

common  sense  or  reasonableness  and  the  prevai l ing

standards of  society as determinant factors .   

I t  is  t r i te  that  v ind icatory  rel ie f  is  f inal  re l ie f  and

therefore  the  test  to  be  appl ied  is  the  wel l-known  Plascon-
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Evan  test  in  re lat ion  to  any  factual  d ispute  that  may  ar ise.

I t  is  in  th is  context  that  Mr  Mathiba  for  the  respondent

submits  that  there  is  a  re levant  bona  f ide  factual  d ispute  as

to  whether  the  shelv ing  has  acceded  to  the  proper ty  and

therefore  the  Plascon-Evan  tes t  is  in  the  respondent ’s

favour,  with  the  result  that  the  appl icat ion  should  be

dismissed  because  of  that  factual  d ispute,  a l ternat ively ,  as

the respondent seeks, a re ferral  to  ora l  ev idence.  

Of  course,  the  Plascon-Evans  test  appl ies  where

there  are  d i f ferent  fac tual  versions.    Should  one  vers ion  be

capable  of  being  rejected  as  farfetched  and  fancifu l ,  then

there  would  on ly  be  one vers ion  before  the  court  and  so  the

Plascon-Evan  test  does  not  come  into  play.   I t  is  therefore

necessary  to  ascertain  whether  in  th is  matter  there  is  a

competing  factual  vers ion  put  up  by  the  respondent  to  the

appl icant 's  factua l  vers ion.   Th is  must  obviously  be  done  in

the context of  the requi rements of  accession.  

As  to  the  factor  as  to  the intent ion of  the owner  of  the

annexed  th ing  at  the  t ime  of  annexat ion,  which  in  th is

ins tance  is  the  intent ion  of  the  appl icant  in  re la t ion  to  the

shelv ing  that  the  respondent  contends  became af f ixed  to  i ts

immovable  proper ty ,  I  was  d irected to  a  le t ter  wr i t ten  by  the

respondent 's  a t torneys  to  the  appl icant  on  11  December

2023.   In  that  le t ter  the  respondent 's  at torneys  complain  at

the  appl icant  having  only  par t ia l ly  vacated  the  immovable
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premises  in  that  cer ta in  assets  have  not  yet  been  removed,

namely  the  shelv ing  and  rack ing.    The  respondent 's

attorney  wished  to  know  as  a  matter  o f  urgency,  in  that

let ter,  when  the  racking  and  shelv ing  wi l l  be  removed  and

the  premises  wi l l  be  vacated.    This  is  st rong  ev idence  in

support  o f  the  appl icant 's  content ion  that  the  intent ion  was

that  the  shelv ing  and  rack ing  would  not  accede  to  the

property.   Of  course,  th is  is  a  le t ter  wr i t ten  on  behal f  o f  the

respondent  and  not  on  behal f  o f  the  appl icant  and  the

intent ion  we  are  looking  at  is  that  of  the  appl icant .   The

appl icant ’s  posi t ion  is  that  i ts  in tent ion  is  that  the  shelv ing

does  not  accede  to  the  proper ty .   The  probat ive,  or  rather

the  evident ia l ,  value  of  the  let ter  is  that  at  least  at  that

stage  the  respondent  was  of  the  same  mindset  as  the

appl icant .

Moving to  the object ive factors as to whether accessio

has  taken  place,  and  bear ing  in  mind  what  needs  to  be

considered is  the nature of  the th ing and the manner that  i ts

annexat ion  applying  common  sense  and  reasonableness,

what  factors  are  there  that  suppor t  a  factua l  vers ion  that

there  has  not  been  accession,  and  factors  are  there  that

support  a fac tual  version that there has been accession?

Photographs  have  been  at tached  to  the  papers

showing  the  shelv ing  and  rack ing.   The  appl icant  s ta tes

under  oath that  those photographs,  which  are  annexed to  i ts
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founding  aff idavi t ,  demonstrate  that  the  shelv ing  and

racking  can  be  removed  i .e. ,  that  there  has  not  been

accession.   Th is  is  the  vers ion  given  by  the  deponent  under

oath  for  the  appl icant  (being  the  sole  di rector  o f  the

appl icant)  as to  h is interpretat ion of those photographs.  

The  respondent,  on  that  other  hand,  s ta tes  that  the

shelv ing  and  rack ing  cannot  be  removed.   Notably  the

deponent  to  the respondent 's  af f idavi t  is  the at torney,  ra ther

than  some  f rom  the  respondent  who  may  have  personal

knowledge.   Th is  does  cast  cons iderable  doubt  on  the

probat ive  va lue  of  what  the  at torney  says  under  oath  to

counter  the  factua l  averments  made  by  the  appl icant .

Indeed,  what  is  to  be  made  of  these  photographs  is

something  that  was  expounded  upon  by  the  respondent

counsel  in  h is  argument  ra ther  than  someth ing  that  appears

from the respondent 's a f f idavi t .   

In  my  view,  apply ing  common  sense,  these

photographs,  i f  anything,  demonstrate  that  the  shelv ing  and

racking  is  capable  of  be ing  removed.   Apply ing  common

sense,  i t  is  not  at  a l l  unusual  for  shelv ing  of  th is  k ind  to  be

erected on leased premises.   

Lest  i t  be  sa id  that  I  am  going  beyond  the  papers  in

making  that  f ind ing,  I  move  on  to  the  other  factors  that

appear  f rom  the  aff idav its  as  demonstrat ive  of  shelv ing  and

racking hav ing not  acceded to  the proper ty . 
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The  appl icant  at taches  to  i ts  founding  af f idavit  a

quotat ion  to  remove  the  shelv ing  and  rack ing.   This

const i tutes  ev idence  that  i t  can  be  removed  because

someone  is  prepared  to  be  paid  to  do  just  that .   The  va lue

of  the  quotat ion  or  the  amount  o f  the  quotat ion,  Mr  Math iba

for  the  respondent  submits ,  be ing  over  R100,000,

demonstrates  that  the  goods  are  not  removable.    I  do  not

f ind  that  the  fact  that  i t  is  going  to  cost  a  large  sum  of

money  to  remove  the  good  as  being  indicat ive  of  them  not

being  capable  of  be ing  removed.   Again,  there  is  no

rebut t ing  evidence  in  the  answer ing  af f idavi t  to  counter  the

quote  to  remove  the  goods  as  being  ind icat ive  of  the  goods

being capable of be ing removed.  

We a lso  have the  offer  to  purchase that  the  appl icant ,

in ter  a l ia ,  re l ied  upon  to  just i fy  urgency.   There  is  a

purchaser  who  is  prepared  to  buy  for  the  shelv ing  and

racking  once  i t  has  been  removed.   This  is  a  fur ther

ind icat ion that  the goods can be removed.  

I t  is  common  cause  between  the  part ies  that  the

shelv ing  and  racking  fe l l  wi th in  the  ambit  o f  a  cover ing

notar ia l  bond.   This  too  is  ind icat ive  of  the  shelv ing  and

racking being capable of  be ing moved.  

There are therefore mult ip le factors indicat ing that  the

shelv ing  and  racking  is  capable  of  be ing  removed  and  has

not  acceded  to  the  property.   To  the  ex tent  that  the
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respondent  contends  in  i ts  answering  af f idavi t  that  the

goods  cannot  be  removed,  th is  is  not  suppor ted  by  any

countervai l ing  evidence  of  any  probat ive  va lue.    As  to  the

submiss ion made by  the  respondent  counsel  that  there  is  no

evidence  from  the  appl icant  that  the  goods  cannot  be

removed  wi thout ,  to  use  the  phraseology  of  Mr  Louw  SC,

"vio lence  to  the  bui ld ing",  there  is  a lso  no  ev idence  that

v io lence  wi l l  be  done  to  the  bui ld ing.   As  i t  is  the

respondent  who  ra ises  accessio  as  a  defence,  i t  would  have

been  expected  of  the  respondent  to  at tach  or  adduce

evidence to support  that averment.  

I  recognise  that  these  are  mot ion  proceedings  but

nonetheless  the  respondent  would  have  to  do  more  by  way

of  counterva i l ing  ev idence  in  order  to  ga insay  the  factual

version  put  forward  by  the  appl icant  supported  by  the

photographs  and  other  contemporaneous  documents  to

which I  have referred.  

I  therefore  am  unable  to  f ind  that  the  respondent  has

put  up a suf f ic ient ly  cogent  factua l  vers ion of  accession that

would  require  the  appl icat ion  of  the  Plascon-Evans  test .    In

the  absence  of  a  countervai l ing  factual  vers ion,  the

Plascon-Evans  test  does not come in to p lay. 

In  the  ci rcumstances,  I  f ind  that  the  defence  of

accessio  cannot be susta ined.  

There  is  therefore  no  obstac le  s tanding  in  the  way  of  a
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f inding that the appl icant  is  ent i t led to v indicate the shelv ing

and rack ing.   

The fo l lowing order is made:

[1 ] the respondent is  ordered to ;

[1 .1] al low  the  appl icant  access  to  the

premises  si tuated  at  Er f  737  Denver ,

Extension  1,  Johannesburg,  wi th  st reet

address  at  65  Mimetes  Avenue,  Denver ,

Johannesburg (“ the premises”)  in  order to

remove the  racking and shelving instal led

wi th in  the  premises  and  to  remove  same

wi th in  a  per iod  of  30  days  f rom  date  of

th is  order ;

[2 ] di rect ing  the  respondent  to  pay  the  costs  of  the

appl icat ion.  

…………………………

GILBERT, AJ

ACTING JUDGE OF THE HIGH COURT 

DATE  :   1  March 2024
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